Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


HOWARD'S 

i'  PRACTICE  REPORTS 


CONTAINING  CASES  UNDER  THE 

Code  ok  Civil  F^rocedure  and 
THE  General  Practice 

or  nu 

^  State  of  New  York, 

»• 

'  SELECTED  FROM 


\ 


^ 


ft 
» 


DECISIONS  OF  ALL  THE  COURTS,         ^ 


^•^ 


WITH  NOTES, 

BY  R.   M.  STOVER. 

i 

[  With  a  Brisp  Digest  of  all  Points  of  Practice  Contained  in  the 

Standard  New  York  Reports  Issued  Durino  the 
\  PiftioD  Covered  by  this  Volubce. 


NE^?V   SKRIBS. 

Vol  I. 


ALBANY,  N.  Y. 
W.  C.  LITTLE  &  CO.,  LAW  PUBLISHERS, 

1885. 


4 


Bntered  accordlog  to  act  pf  Congrees,  in  the  year  e1gfat«en  hondred  and  elghty>ftT«, 

Br  W.  C.  LITTLB  A  CO., 
in  the  office  of  the  Librarian  of  Congreae,  at  Wasliington. 


/^  / 9-^:5- 


TSI  ABOUB  CMXPANT, 

psmTBU  AXD  ffnuorrrsKs, 

ALBANT.  V.  T. 


1 


I 


TABLE  OF  CASES 

BEPORTED  IN  THIS  VOLUME. 


«^ 


•*^^ 


Anwonia  Brass  and  Copper  Co. 
agt.  Connor  etai.,. .4M 


B. 


Barton  Bgt.  Baalfield 3T0 

Bates  1^  Pimstein 385 

Banragt.  Betz 844 

Bird  agt  the  Mayor,  etc,  of 

NcwYork 180 

Boelger  agt.  Swivel 873 

Bonney  agt  Biubwickr  Railread' 

Ca « 

Bord  agt.  N.  Y<  C.  and^  B«  IL 

R  RCo 1 

Bowe  agt  Wilkins 21 

Brainerd  agt  White 166 

Bucholz  agt  Bucholz 49 

Borlingame  agtCentral  Railroad 

Company  of  Minnesota. 478 


a 


Oopsy  agt.  Pwry *,..    4^ 


D. 

De  Boat  agt  Albert  Palmer 
Company 501 

De  Bost  agt.  Albert  Palmer 
Company 506 

De  Yiver  et  at  agt  Smith 48 

Doty  agt  Campbell 101 


K 


Bngel  agt.  Fischer. 147 


F. 

FA«a^ 

Farley  agt.  Browning 807 

Findlay  agt  Thorn  etal 70 

Frazier  a  dU  agt  Davids  etal..  490 


G. 

Gardner  agt.  Scovill 272 

Garrison  agt  Marie  and  others.  848 
Geisenheimer  agt.  Dodge. .....  964 

GrafF  ei  al,  agt  Kinney 69 

Granger  agt  Sheble 180 

Gregory  agt.  McArdle etaL,..,  187 


H. 

Haight  agt  Brisbin 100 

Hall  agt.  Conger 88 

Halstead  agt.  Dodge 170 

Hayes  agt.  Davidson 810 

Hayward  agt  McDonald  et  id, .  280 
Heenan  agt.  N.  Y.,  W.  8.  &  B.. 

Railway  Co 63 

Hilton  agt  The  Thirty-fourth 

Street  Railroad  Company. . . .  463 

Hooker  agt.  Townsend. .......  107 

Horton  agt  Carrington 124 


I. 


In  re  Cedar  Park 267 

In  re  The  E.  M.  Boynton  Saw 

and  File  Company 60 

In  the  Estateof  James  G.FIenry*  297 
In  the  Estate  of  Edwin  D.  Mor- 
gan, deceased 182 

In  the  Estate  of  Morgan  L.  Sav- 
age  379 


iv 


HOWARD'S  PKAOTICB  REPORTS. 


Caseii  Reported. 


,  PAOl. 

In  the  Estate  of  James  Tilby, 
deceased 452 

In  the  Estate  of  Washington  M. 
Smith,  deceased 64 

In  the  Estate  of  Ann  Yoorhis, 
deceased 261 

In  the  Estate  of  John  White- 
head, deceased 00 

In  the  Estate  of  Joshua  York, 
deceased 16 

J. 

Jones  agt.  Jones 619 

K. 

Kaufman  agt.  Herzfcld 444 

Enudson  agt.  Matuska  and  Craig 

Furniture  Co 162 

Krom  agt.  Kursheedt 88 


L. 

Little  agt.  Ljmch 06 

Longden  agt.  Brown 888 

M. 

Malhiry  agt.  Allen 816 

Marie  et  al  agt.  Garrison 82 

Marshall  agt.  Bresler 217 

Matter  of  the  Application  for 
Probate,    etc.,    of   Eliza   B. 

Beckett,  deceased 801 

Matter  of  David  T.  Davis  et  al.    70 

MatterofFisk 482 

Matter  of  Martin 28 

Matter  of  the  Petition  of  Philips 

agt.  Philips 201 

Matter  of  the  several  account- 
ings, &c.,  of  William  Tilden, 
deceased 409 


Matter  of  the  Estate  of  William 

R.  Welling,  deceased 827 

McCarron  agt.  Cahill 806 

McKinlay  agt  Fowler 281 

McMahon  agt.  Jones 270 

Meyer  agt.  Blair 200 

Millard  agt.  Severance 521 

Milligan  agt.  Qoddard 877 

Millville  Manufacturing   Com- 
pany agt.  Salter 406 

MuUer  agt.  Bush  and  Denslow 
Manufacturing  Co 60 


Nichols  agt.  McLean 870 

N.  Y..  W.  S.  &  B.  Railway  Co. 
agt.  Thome 100 


P. 

People  ex  rel.  Perkersoen  agt. 
The  Sisters  of  the  Order  of 

St.  Dominick 182 

Pettibone  agt  Drakeford 141 

Pilgrim  agt.  Donnelly 281 

Potts  agt.  Davidson 216 

Potts  agt  Davidson 216 

Price  agt  Price 142 


R 

I  Roberts  agt.   Sturtevant   Safe 

Deposit  Company 887 

Rogers    agt    Mutual    Reserve 

Fund  Life  Association 104 

Rose  agt.  Meyer 274 

Rosenthal  agt.  Grouse 447 

Roosevelt  and  others  agt.  The 
Alayor   of    New   York   and 

others 206 

Roosevelt  agt.  Edson 281 


HOWARD'S  PItACTICE  RBP0HT8. 


Cases  Reported 


S. 

SelUgman  agt  Sonnebom 405 

Senior  agt  Marcinkowiaki 881 

Sherman  agt  Boehm. 278 

Ssuthagt  Duffy 840 

Spiegel  ft  oL  agt  'lliompsou . . .  129 

Staab  agt  Shupe  etal 4 

Stroub  agt  Henly 400 

Satherland  agt  Broduer 188 


T. 


The  Continental  Store  Service 

Company  agt.Clark  and  others  407 
The  Methodist  Book  Concern 

and  Company  agt.  Hudson  . .  647 
The  People  ex  rd.  Roosevelt  and 

others  agt  Edson 482 

The  People  ex  rel.  £ck  agt  The 

AnoL  Female  Guardian  Society  187 

The  People  agt.  Bellows 149 

The  People  agt  Church 866 

The  People  ex  rd.  Demarest  et  al. 

agt  Farley  e^o/ 71 


FAOB. 


The  People  agt.  Harrington. . . ,    85 

The  People  agt.  Newell 8 

The  People  agt  Piatt 403 

The  People  ex  rel.  Mlllspaugh 
agt  Town  Auditor  of  Shaw- 

angunk    224 

The  People  agt.  Willett 1£6 


V. 

Yietor  agt  Henlein 169 


Walsh  agt.  Schulz 606 

Warden  agt.  Frost 864 

Welch  agt.  Gaffney 146 

White  agt.  Kane 882 

Whitney  agt.  Page 889 


z. 


Zoeller  agt  Riley 626 


TABLE  OF  OASES 


CITED  IN  THE  OPINIONS  IN  THIS  VOLUME. 


-^ i-* 


A. 

Adams  agt  Nellis. . . . 09  How.,  885. 66 

Adams agt.  Outhouse.. 46 N.  T.,  818,  8^ 800 

Adams  agt.  The  Saratoga  tod  Wash-)    lo  N.  Y.,  8284i38 61& 

ingtouR  R  Co ) 

Adrianseagt.  Roome..... 59 Barb.,  809..... 504 

Alford  agt  Cobb 88  Hun, 22.... 818- 

Alexander  agt  Caldwell 88  N.  T.,  480 im^ 

Andcrsonagt.  Newcastle  R.R  Co...  12Ind.,876 804- 

Annett  agt  Terry 85  N.  Y.,  25^ 204 

ikrbsdell  agt.  Root 8  Abb.,  142 198 

Arnold  agt  Shapiro 29  Hun,  478. 161 

Arnold  agt  Sandford 14  Johna,  417 480 

Atlantic  and  Pteific  Telegraph  Co.  \ 

agt  Baltimore  and  Ohio  R  R  Co.  [>  46  N.  Y.  Supr.  Ot  R ,  877. . . .  242 

et  al ) 

Ayresagt  OTarrell 10  Bosw.,  148 807 

B. 

Baggettagt.  Boulger. 2  Duer,  160 204 

Baird  agt.  Gillette 47N,  Y.,180 46 

Ballanteyagt  Cadot 8  Abb.  (N.8.),122 825 

Ballard  agt  Burrows 2  Robt,  206 56 

Bank  of  Beloit  agt  Bcal 84  N.  Y.,  478 170 

Bank  of  Genoa  agt.  Gulick 8  How.,  51 275 

Barker  agt.  Braham 2Black8t,869 188 

Barrjagt.  Bookover 6  Abb.,  874 89 

Baskinagt  Baskin 86N.  Y.,416 .-* 204 

Belden  agt  The  N.  Y.  and  H.  R  R  J    jg  j^^^  ^.^  ^ 

R  Co )  *      

Bennacagt  The  People 4  Barb.,  81 186 

Bennett  agt  Edwards 27  Uun,  852 154 

Benson  agt  Maude Madd.  &  Geld.,  15 880 

Bentlej agt.  Jones 4How.,202 276 

Bertles  agt.  Nenau 92N.  Y.,  152 157 

Bevan  agt  Cooper 72N.  Y.,817 19 

Bigelow  agt  Steams 19  Johns.,  41 (HO 


Tiii  HOWARD'S  PRACTICE  RKPORXa 


Table  of  Cases  Cited. 


Bingham  agt  Disbrow 87  Barb.,  24 580 

Bishop agt.  Davis 9Haii,842 108 

Bitter  agt.  Rathman 61  K.  T.,  519 60 

Bliss  agt  Matteson 45N.T.,  22 800 

Blodgettagt  Merrin 20Yt.,500 800 

Bodineagt  Eilleen 68K.  Y.,08 60 

Bond  agt  Mitchell 8Barb.,804 273 

JBraceagt  N.  T.  Central  R  R  Co...  27  K.  T.,  271 456 

.Bnidner  agt  Faulkner. 12N.  Y.,  479 881 

Breck  agt  Cole 4Handf.,79 808 

3ri8bane  agt  Brisbane 27  Sup.  Ct  R,  48 401 

[Brooklyn  Daily  Union  agt  Heywaid,  11  Abb.  (N.  &),  285 888 

Brown  agt  Bulde 8Lana.,288 202 

Brotherton  agt  Downey 21  Hon,  486 279 

Brown  agt  Lyddy 11  Hun,  451 80 

Brownellagt  Rucknuui 85  N.  Y.,  648 102 

Burdett  agt  Estey lOBUitch.,  1 481 

Bunnell  agt,  Ranney 2  Demarest  827 65 

Bunnell  agt  Griffin 8Abb.,  88 864 

Burr  agt.  Lewi 4WhartR,  150 472 

Butts  agt  Genung 5  Paige,  850 280 

0. 

Cairns  agt  Chaubert 8Edw.Ch.,812 183 

Calder  agt  Bull 8  DalL,  886.  880 87 

-Campbell  agt  Gordon  and  wife 6  Cranch's  R,  176 12 

<Jampbellagt  Evans. 45K.  Y.,  856 44 

Canavan  agt  McAndrew 20  Hun,  46 520 

Case  of  Twelve  CommitmenU 19  Abb.,  894.. , 187 

Case  of  Williamson. 19  Abb.,  418 186 

•Casoniagt  Gerome. 58  N.  Y.,  815 204 

•Carletonagt  Darcy 75  N.  Y.,  875 192 

•Chaine  agt  Wilson 1  Bosw.,  678 89 

-Chamberlain'agt  Rochester  8.  P.  &  )   ,^  ^^^  ^^  .^ 

Chandler  agt  Brown 74111.,  888 805 

-Chapin  agt.  Thompson 89  N.  Y.,276,  279 85 

Chapman  agt  McCormack 86  K.  Y.,  479 506 

<;hapman  agt.  Thompson 16  Hun,  58. '491 

Charlton  agt  Hardmarsh. U  8w.  ATr..  483;5  Jur.  (N.  8), 

^  (     581;  8H.L.  Ca.,  160 296 

Child  agt.  Starr 4  Hill,  869 514 

'Christopher  agt. The  Mayor,  Ac  ....  18 Barb..  667 207 


HOWARD'S  PRACTICE  REPORTS.  ix 

■ 
Table  of  Cases  Cited. 

PAOB. 

aty  of  Chicago  agt.  Bacr 41  HI.,  806 259 

City  of  New  HavcDagt  Fair  Haven)   87  Conn.,  422,  481 259 

and  Westfield  R  R  Co ) 

Claflln  agt.  Hamlin 62  How.,  284 859 

Claflin  agt  Tausing 7Hun,228 161 

Cogan  ag:t.  Elden. 1  Burr,  888 481 

Coleagt.  Jeasup ION.  Y..  96.  103 148 

Corser  agt.  Cartwright 7  House  of  Lords  cases,  781 .. .  384 

Coleman  agt  Burr 98  N.  Y.  17 63 

Collins  agt  Coggill 7  Robt,  81 270 

CoUumb  agt.  Collumb 16  N.  Y..  484 87 

Conklin  agt.  Secor  Sewing  Machine  Co  55  How.,  209 859 

Com.  agt.  McConnell 11  Gray,  204 869 

Com.  agt  Trickey 18  Allen,  559 869 

Com.  of  the  Canal  agt  Kempshall  ..  26  Wend.,  404 514 

Cornelius  agt.  Barton 12  N.  Y.  Weekly  Dig.,  210. ...    97 

Cornell  agt  Evans 7  Hun,  299 181 

Cribbcn  agt  Schilhnger 80  Hun,  248 817 

Cribben  agt  Schillinger 80  Hun,  242 837 

CrUlagt.  City  of  Rome 49  How  898. . . .  .^ 519 

Cronin  agt  Grundy 16  Hun,  620 127 

Cushman  agt.  Leland 93  N.  Y.,  652 868 

Ciiticr  agt  Powell 2  Smith's  Leading  Cases 810 

D. 

Dabney  agt.  Stephens 10  Abb.  (N.  S.),  89 605 

Dakin  a^^t.  Denning 6  Paige,  95 65 

Dalrympleagt  Williams 68  N.  Y..  861 481 

DarrowagtLce 18  Abb.  Pr.,  215 48 

Davidsburgh  agt.  The  K.  L.  Ins.  Co.,  90  N.  Y.,  526 56 

DavisagtMayor,  etc.,of  NewYork,  1  Duer,  495 208 

Davisagt  Herrig 65  How.,  290 217 

Davis  agt.  The  Mayor,  etc 1  Duer,  451 234,  246 

Dayagt  Hammond 57  N.  Y..  479 80 

De  Witt  agt  Elmira,  etc,  Co 66N.  Y.,459 498 

Dinkel  agt.  Hathaway llHun,570 14 

Diusmoreagt  Nereaheimer.... 82  Hun,  204 859 

Dinsmore  agt  Adams 66  N.  Y..  618 430 

Doed.  Benningagt  Griffen 15  East,  298 472 

Doeagt  Griffin 15  East,  298 478 

Doe  d.  George  agt  Josson H  T„  1805.  K.  B.,  6  East,  80..  ^71 

Dudley  agt  Trustees,  etc 12  B.  Mon.,  615 207 

Doughty  agt  Hope 8  Denio,  594;  1  Gomat,  79. . ...  140 

Vol.  I        ii 


HOWARD'S  PRACnCB  KEPORTa 


Table  of  Cases  Citod. 


PASS. 

Douglaa» agt  Rowland 24  Wend.,  85  .... . .. >.. ......  204 

Duffy  agt.  Donovan... MN.  Y.  884 8811 

Duncan  agt  Geghan 101  U.  S.  R,  810 412 

Duncombe  agt.  N.  Y.,  H  and  Nw  ^  ^,  ^^  _    ^^^ 
RRC'o. \  84N.Y..I00 U 

Dunn  agt  Chambers 4Barb^879 ^. 842 

Dupuyagt.  Pemberton. 58  N.  Y.,  656 282 

Durant agt.  Abendrotli 69N.Y«,148 5 

E. 

Eagle's  Case 8  Abb.  Pr.  11,218 472 

Easterly  agt.  Barber  etaL..... 65N.  Y.,262 175 

Eaton,  etc.,  Company  agt  ATe^y. ...  83  N.  Y.,  81 , 168 

Eighmy  agt.  The  People 79  N.  Y.,  646 150 

Elliott  agt.  Menyman. ^ Bernardiston's  Ch.  H.,  78 884 

Elmendorf  agt.  Harris 23  Wend,  628 81 

Bnnis  agt.  Curry 22  Hun»  584;  61  How.,  1 865 

Erie  Railway  Co.  agt.  Ramsey 45  N.  Y.,  637 ., 850 

Estate  of  Schofield,... 8  Code  of  CiWl  Pro.  R.,  826...  208 

Evans  agt  Holmes , 46  How.,  517..; , 826 

Everett  agt.  Saltus 15  Wend.,  474 274 

ExciseCase 1  Lancaster's  Law  Rev>,  818  . .  209 

Ex  parte  Boyd 105  U.  8.  R,  647 487 

Ex  parte  Jones 4  Sandf.  Ch.,  615 92 

Ex  parte  Lang 18  Wall.,  168 486 

Ex  parte  Rogers 7  Cowen,  626 140 

Ex  parte  Rowland  and  otliera 104U.  S.  R,  164 286 

f: 

Fairleeagt  Bloomingdale 67  How.,  292 

Famsworthagt  Oliplttut, 19 Barb.,  80 ^ 

Parronagt  Sherwood 17N.  Y.,227 809 

Ferrin  agt  Myrick 41  N.  Y,  825 230 

Piesteragt.  Shepard 92N.  Y.,251 204 

Firmenichagt  Bovee. 1  Hun,  532 866 

Flesteragt.  Shepard 92  N.  Y.,  261 20 

Poote  agt  Lathrop 41  N.  Y. ,  859 * .  431 

Foote  agt.  Styles 57  N.  Y.,  899. ,  127 

Forbes  agt  Waller..... 25  N.  Y.,  480 , 520 

Ford  agt.  Babcock 2  Sandf.,  518. 148 

Foster  agt  Prince 18  How.,  25a 217 

Fowler  agt  Bail^ 8  Mass..  201 148 


HOWABD'S  PRAXrnCE  KEPORTS.  xi 


Table  of  Gasee  Cited. 


PAOI. 

FiDwleragi.  Hunt 10  Johns,  464 i.. 148 

Ftaenznick  «gt  Miller, 1 1  Demarest,  18(kl5i 18 

Fffeibergagt  Bxaoigan •«.•.•  IS  Hun,  344 ,    08 

G. 

Geib agt  Topping. 88N.  Y.,46 97 

Gempagt  Pratt 7Daly,197. 55 

G«!noaldagt  Wilson 81  N.  Y.,  578 110 

Gerald  agt  Qnam 10  Abb.  N.  C,  81 157 

Geranldagt  Wilson. 16  Hun,  580. 204 

Gerry  agt  Post 18  How.,  lia 477 

Gibson agt  Bott 7ye8ey,89. 880 

Gilbert  agt.  Knox 52K  T.,  125 897 

Glennyagt  StedweU 64K.  Y.  R;  1  Abb.N.€.,827,  491 

Qottwaldagt  Tuttle 7  Daly,  105. 110.  Ill 

Graff  agt  Pittsburg  Bailroad  €k>....  7Ca8ey,489 804 

Gray's  Case 11  Abb  ,  50 186 

Oneen agt  Brown 2  Str.,  1190... 476 

Green  agt.  Kartine 27  Hun,  247.... 229 

Grimwoodagt  WUson 66  How.,  288. Ill 

Gross  agt  Bouton 9  Daly,  25 Ill 

Gulickagt  GoUck 88  Barb.,  92 228 

H. 

Baggart  agt  Morgan... 1  Seld.,  432 290 

Haines  agt  Mayer 25  Hun,  414 204 

Hall  agt  Hall 81  N.  Y.,  180 14 

Hall  agt  McMahan 10  Abb,  108 875 

Halstead  agt.  Dodge 65  How.,  145 171 

Hammond  agt  Earle 5Abb.  N.  C,  100 129 

Hartungagt  The  People. 23  N.  Y.,  95 87 

Harrington  agt  People 6  Barb.,  607 i 519 

Hassan  agt  The  City  of  Rochester . .  67  N.  Y.,  528 258 

Hathom  agt  Hall 4  Abb.,  228 401 

Hawley  agt.  Bennett 4  Paige,  168 25U 

Biggins' Win 94  N.  Y.,  554 294 

Higginsagt  Newton  R  R  Co 66N.  Y.,605 809 

Hoagland  agt  8chenck*s  Executors.  ^  16  N.  J.  Law,  477 881 

Hoag  agtHoag 85N.  Y.,469 385 

Holbrook  agt  Baker 16  Hun,  176 56 

Hood  ee  o^  agt  Hood  0«  fl<. 85  N.  Y.,  561,  S75,  578.  202 

Holman  agt  Exon Carth.,  246 471 

Hopewell  agtDePenna 2  Camp.,  113 > 474 


xi!  HOWARD'S  PRACTICE  REPORTS 


Table  of  Cases  Cited. 


Hoeely  agt  Black 28N.Y.,«a a09 

Houston  agt  Thornton 1  Holt  N.  P.  C.  942 476 

Howes agt  Davis. 4Abb.,71 lg| 

Hoysradt  agt  Kingman. 22N.  Y.,37i 284 

Hubbell  agt  Meigs 60  N.  Y.,  480 41 

Hulbertagt  Dorant 88  N.  Y.,  Til 204 

Hunt  agt  Hont 72  N.  Y.,  217 241 

Hurst  agt  Litchfield. 3»  N.  Y.,877 800 

Hyde  agt  Tanner. 1  Barb,,  75 885 

I. 

Indianopolis,  P.  and  C.  R.  R.  Co.  )   2  Hun,  811 106 

agt.Tjmg. * 

In  Katter  of  Kellogg 7Paigo,265 185 

In  re  Anthony  street 20  Wend,  6ta     102 

In  re  Commissioners  of  Washington  >   55  ^  y    ^44  ^oa 

Park ' 

In  le  Matter  of  Lewis 81  N.  Y.,  421 85 

In  re  Open  Board  of  Brokers 8  Montlily  L.  B.,  57 70 

In  re  Waverly  Water- Works a5  N.  Y.,  478 192 

In  re  R  and  0.  R  R  Co 67  N.  Y.,  242 102 

In  the  Matter  of  David  Levy. 10  Daly,  801 89 

In  the  Matter  of  the  Petition  of  the  \ 

Gilbert  Elevated   Railway   agt.  (  70K.  Y.,  861 78 

KobD^ ) 

In  the  Matter  of  Stuyvesant 8Edw.  Oh.,  816 


J. 

Jackson  agt  Boneham 16  Johns.,  226 474 

Jackson  agt  Duchaire 8T.  R,  661 801 

Jackson  agt.  Etz 5  Cow.,  814 474 

Jackson  agt.  Griswold. 4  Hill,  622. 204 

Jackson  agt.  Jackson. 89  N.  Y.,  163 206 

Jenkins  agt  Bowen 21  Wend.,  464. 106 

Jewell  agt.  Schroeppel 4  Cow.,  666 809 

Jewett  agt.  Keenbulty 16  Barb.,  198 886 

Johnson  agt  Farrell 10  Abb.,  884 865 

K. 

Kane  agt  McCarthy 68  N.  0.,  299 12 

Kanter  agt.  Brophy 1  Civ.  Pro.  R,  88 491 

Kelly  agt.  Owen 7  Wallace,  196 11 

Kent  agt  Dunham 106  Mass.,  686 381 


HOWARD'S  PRACTICE  REPORTS.  xiii 


Table  of  Cases  Cited. 


PAOB. 

Kerr  agt  Doughty 17  Hun,  841 881 

Kerr  agt.  Trego 47  Penn.,  292 76 

Kingagt  Worthington 104  U.  S.  R,  44 438,  443 

Kloenderagt  Lynch 4  Eeyes,  861 63 

Knappagt.  Smith 27N.  Y.,  277 63 

L. 

lAmkin  agt  Douglass 27  Hun,  518 818 

Lamkin  agt  Douglas 63  How.,  49 3.?2 

Lamkin  agt  Douglas 27  Hun,  517 388 

Lane  agt  Salter 4  Rob,  289 806 

Landers  agt  The  S.  L  11  R  Co 53  N.  Y.,  450 55 

Lang  agt  Brown 6  Hun,  'J56 235 

Langagt  Marks 65  How.,  127 449 

Lang  agt.  Brown 6  Hun,  256 488 

Lange  agt  Benedict 73  N.  Y.,  12 241 

Lansing  agt  Eaton 7  Paige,  364 250 

Lansing  agt  Starr 2  John.  Ch.,  150 402 

Lawrence  agt.  Clark 36  N.  Y.,  128 803 

Ltytinagt  Davidson 95  N.  Y.,  263 184 

Leavy  agt  Gardiner 63  N.  Y„  624 65 

Lcggett  agt  Postley 2  Paige,  602 492 

Lee  agt  Dill 39  Barb.,  516 263 

Le  Count  agt.  Le  Count 1  Demarest,  29 65 

Leonard  agt  Grant 5  Federal  R,  11 12 

Leonard  agt  Columbia  Steam  Navi.  |.  oi  n^  y    48  14 

gation  Company ) 

Lewis  agt.  Oliver. 4  Abb.  Pr.,  121 74 

Levy  agt  Loeb 85  N.  Y.,  865 446 

Little  agt.  Blunt 33  Mass.,  859. , 148 

Livingston  agt  Bank  of  New  Yc*rk. .  26  Barb.,  804-307 213 

Lodydagt  Hunt 4B.  &A.,  488.... 472 

Lohrs  agt  Eimer 80  N.  Y.,  171 12 

M. 

Mahewagt  Robinson. 10  How.,  162-165 56 

Mannhigagt.  Gould 99  N.  Y.,  476 110 

Marks  agt.  King 13  Abb.  N.  C,  374 142 

Marsh  agt.  Palken 40N.  Y.,  562 104 

Matter  of  Central  Park  Extension. . .  16  \bb.,  56 260 

Matter  of  Com'rs of  Central  Park...  51  Barb.,  277 288 

Matter  of  Com'rsof  Central  Park...  50  X.  Y.,493 484 

Matter  of  Diez 60N.  Y.,  88 298 


mm 


xiT  HOWARD'S  ^UCTICB  BEPOBTa 

Table  of  Ciiseg  Cited. 

Hatter  of  De  Peyster. . . . , 4  Sandf.  Ch.,  646...^.... 188 

Katterof  Forman  Street 17  Wend.,  668 jM 

Katter  of  French  Mfg.  Co Id  Hun,  488 79 

Matter  of  Gerard 1  Den.,  244 880 

Matter  of  Kendall 85N.  T.,809 127 

Hatter  of  Morgan,  etc 66N.  T..629 2^5 

Matter  of  Morgan 66  N.  T.,  620 4b7,  488,  489 

Matter  of  Prime 1  Barb.,  840 186 

Matterof  Robinson 87 N.  Y.,  264. ....... .4 92 

Matter  of  Roosevelt , SRedf.,  601 188 

MaUer  of  RobertA^ ,^^..^j,,  8  Johns.  Ch.  R.,  48 ......  184 

Hatter  of  Smith ^.^, ^5  N.  Y..  616...  , 268 

Matter  of  St  Mark*« Church. .......  11  Hun,  S81 ;  74  N  Y,,  610. ...  461 

Matterof  Yerplank's  Estate  ....... .  91  N.  Y.,  489 18 

Matter  of  the  United  States. 66  How.,  686 78 

Mattewan  Co.  agt.  Bentlj 12  Barb.,  645 170 

Mattice  agt.  Gilford 16  Abb.,  247 244 

Mayor,  etc. .  of  New  York  agt  New  l  ^^  ^    ^^  --a 

York  and  Staten  Island  Ferry  Co. )   ^  ^'  *•• '*^ "*" 

McCartee  agt  Camel ...  1  Barb.  Ch.  R,  406 475 

McCluskey  agt.  CroweU 11  N.  Y.,  298. 812 

McEnroe  agt  Decker , 58  How.,  251 . . . . , 129 

McHeniy  agt  Jewett 90  N.  Y.,  61,  62 210 

HcEenzie  agt  Farrell 4  Bosw.,  198 6 

McKlnlay  agt.  Fowler,...,. 67 How.,  888 288 

McMahon  agt.  Jones 67  How.,  118 271 

McMurray  agt  McMurray 66  N.  Y.,  175 481 

McNamara  agt.  Dwyer.. 7  Paige,  289 228 

Mead  agt.  Stratton 87N.Y.,498 14 

Mead  agt.  Danogh 1  Hilt,  895 , 106 

Melvinagt.  Lamar  Ins.  Co. 80  UL  R,  4i6 804 

Merritt  agt.  Thompson 1  Hilt.  551 476 

Mersereau  agt  Ryerss 8  Comst.,  262 , 280 

Metraz  agt.  Pearsall 5  Abb.  N.  C,  90 280 

Michaels  agt  Lawrence 80  Mich.,  805 826 

Milbankagt.  Crane 25  How.,  198 92 

Milhau  agt.  Sharp 27  N.  Y.,612.., 458 

Milhauagt.  Sharp 15  Barb.,  193 207 

Millard  agt  Thorn 56  N.  Y..  402 129 

„.„         .  „  ^    ,                           i   1  Civ.  Pro.  R,  252:  9  Abb.  N. 
Miller  agt  HcCloskey ^       q    ^^ ^^ 

Miller  agt.  Adams 52  N.  Y.,  410.. 217 

Milleragt  Hanover  Junction  RR.Co.  6  Norris,  95 804 

Mills  agt.  Argall 6  Paige,  577 84 


i 


HOWARD'S  PRACTICE  REPORTS.  xr 


Table  of  Cases  Cited. 


PAGB. 

MitcheQagt  Mitchell 16  Hun,  99;  77  N.  Y.,896....  294 

Monongahela  Bank  agt  Jacobus 109  U.  S.  R.,  272 438 

MontaWer  agt.  Clover 32  Barb.,  190 228 

MontfoTd  agt.  Hughes 8  E.  D.  Smith,  591 106 

Montross  agt.  Wheeler 4  Lans.  ,99 65 

Mora  agt.  HcCready 2  Bosw.,  669 498 

Morgan  agt  Quackenbush 22  Barb.,  72 244 

Morse  agt  Hasbrouck 10  Abb.  N.  C,  407 370 

Morris  agt.  Wlielan 64  How.,  109 75 

Morris  agt.  Davidson 8  Hill,  168 274 

Morris  agt.  Rexford 18  N.  Y.,  552 170 

Morrison  agt.  Atwell 9Bosw,  503 87 

Murray  agt  Thbmas 5  How.,  14 276 

Murray  agt.  llankin 80  Hun,  87 325 

Murray  agt  Hamkin 30  Hun,  87 336 

Museragt  Lewis 50  Supr.  Ct.,  431 157 

K 

Negus  agt  City  of  Brooklyn 62  How.,  291 206 

Nelson  agt.  Hyde 66  Barb,,  59 161 

Ncllisagt.  Lathrop 22  Wend.,  121  884 

Newkirkagt  Willett 2John8.,4l3 492 

Noies  agt  BuUer 6  Barb.,  618^17 619 

o. 

Ogden  agt  Murray 89  N.  Y.,  802 188 

Olcott  agt  McLean 78  N.  Y.,  223    56 

Owen  agt.  Cawley 86N.  Y.,  600 60 

Owen  agt  Dupignac 9  Abb.,  180 ...a 520 

P. 

Pkigeagt  Burnstein 102  U.  S.  R,  <(64 438 

Paige  agt  Willett 38  N.  Y.,  28 516 

P^rk  agt.  People 1  Lans.,  268 86 

Parker  agt.  Totten 10  How.,  233 276 

Parkinson  agt  Jackson 18  Hun,  853 885 

Pattlson  agt  Adams 7  Hill.  126 273 

Paulding  agt.  Hudson  Mfg.  Co 2  B.  D.  Smith,  38 56 

Peck  agt  Acker 20  Wend.,  605 318 

Peck  agt  Cooler 20  Hun,  534 '.  431 

People  agt  Canal  Board 55N.  Y.,  390 78 

People  agt  Canal  Board 65K.  Y.,  890 207 


xvi  HOWARD'S  PRACTICE  REPORTS. 


Table  of  Cases  Cited. 


People     tigL     Commissioners    <>' {.  42  N.  Y.,  459 258 

Taxes,  &c > 

People  agt.  Crissey 91  N.  Y..  616,  636 127 

People  agt.  Dean 8  Wend.,  488 77 

People  agt.  Dunkirk  Railroad  Co. . .  46  N.  Y.,  46 258 

People  agt.  Gasherie 9  Johns.,  71 481 

People  agt  Graves 2N.Y.  Crim.  R.,  227 86 

People  ex  reL  Supervisors  of  Rich- )  3  g^p  ^  ^^  ^  ^^^  ^ ^^ 

mond  agt.  Hopkins ) 

People  agt.  Hopson 1  Denio,  575-579 126 

People  ex  rel.  Ireland  agt.  Donobue  15  Hun,  4^ 489 

People  agt.  Kerr 27  K  Y..  188 458 

People  agt.  Lambert 76  N.  Y.,  220 77 

People  agt.  Liscomb 60  N.  Y.,  559 185 

People  agt.  Mayor,  &c 9  Abb.,  258 ; 214 

People  agt.  Morrisette 20  How. ,  118 '. 86 

People  ex   rel.    Washington   agt.  |  52  N.  Y..  482 140 

Nichols ) 

People  agt.  Nostrand 46  N.  Y.,  875 126 

People  agt.  Norton 9  N.  Y,  176 92 

People  agt.  Park 41  N.  Y,  21 37 

People  agt  R.  and  S.  L.  R.  R.  Co 15  Hun,  188.  198 

People  ex  rel.  Davis  agt.  Sturtevant.  9  N.  Y,  278 209 

Peopleagt.  The  Assessors  of  the  )  gg Barb.,  105 258 


town  of  Carrolton 

People  ex  rel.  The  Dunkirk,   &c.,  \ 

R  R.  Co.  agt.  The  City  of  Dun-  t  20  Weekly  Digest,  280 268 

kirk ) 

Pequignot  agt.  The  City  of  Detroit. .  16  Fed.  R,  211 12 

Peopleagt.  White 24  Wend.,  550 77 

Perry  agt.  Chester 58  N.  Y,  240 365 

Peru    and    Indianapolis    Railroad)  38  Ind..  563 259 

Company  agt  Hanna. ' 

Peters  agt.  Kerr 22  How.,  3 874 

Peyser  agt.  McCormack 7  Hun,  800 275 

Phipps  agt.  Carman 28  Hun,  150 96 

Phoenix  Foundry  Co.   agt.  N  R  /  ^^^  y^^^^  j^.^    ^^ ^^ 

Const.   Co ' 

Piersonagt.  Freeman 77  N.  Y..  589 888 

Pinner  agt.  Higgins 12  Abt.,  884 808 

Poillon  agt.  Lawrence 77  N.  Y,  207 . .  149 

Pond  agt.  H.  R  R  Co 17  How..  548 54 

Porter  agt.  Loback 2  Bosw.,  188 6 

Post  agi.  Doremus 50  N.  Y.,  371 Ill 


HOWARD'S  PRACTICB  REyORTa  xvii 


Table  of  Caaes  Cited. 


pAas. 

Fbtteragt  The  Bank. 102  U.  8.  R,  188 488 

Pre«Um  agt  Yates 17  Hun.  92 813 

Proaty  agt.  Swift 10  Hun,  262.  865 

PuTdyagt  Hoyt 92  N.  Y.,  446 20 

Patnam  agt.  Hubbell 42  N.  V.,  107 218 

Pyrolurite Manganese  Company....  29  Hun,  429 71 

Q. 

Qnigley  agt  Walter 8  Sweeny,  195 178 

K. 

Radwayagt  Graham 4  Abb.,  468 198 

Randall  agt.  Wilkins 4Denio,  577 148 

Rapalje  agt  Stewart 27N.  Y.,  810 84 

R.  and  S.  R  R.  Co.  agt.  Davis 55  N.  Y.,  145 193 

Reinach  agt  Meyer 62  How.,  288 859 

Remsen  agt.  BrinckerhofF 26  Wend.,  825-^2 897 

Renneragt  Mtaier 57  How.  Pr.,  229 ...    12 

Reynolds  agt  Reynolds 16  N.  Y.,  257 884 

Riggsagt  Cragg 89N.  Y.,479 19 

R»g«8*gt.  Craig 89N.  Y.,  471 208 

Ringhouse  agt  Keener 49  IlL,  470 476 

Risleyagt  I.  B.  and  W.  R.  R 1  Hun,  202 505 

Robinson's  ease 181  If  ass.,  376;  107  Mass..  604. .    79 

Robinson  agt.  Pittsburgh  and  Con- )    g  q         ^^  ^^ 

neMlle  RaUroad  Co )  ^ 

Roberts  agt  Carter 88N.  Y.,  107 865 

Roderigas  agt.  East  River  Savings  i  7^  n.  Y    328  218 

Institute ) 

Rogers  agt  PiUerson 4  Paige,  450 250 

Rogers  agt  Rogers 2Redf..24 381 

Rosenberg  agt.  Block .*.     49  Supr.  Ct  R..  488 218 

Row  agt.  Hasland 1  Bl  R,  405 471 

Rnggagt  Rugg 21  Hun»  383;  88N.  Y.,592 295 

Ruppert  agt.  Haug 87  N.  Y.,  144 279 

Rupert  agt.  Haug 87  N.  Y.,  144 818 

Redfield  on  Surrogates  (8d  ed.),  725 328 

Rnasell  agt  Clapp .7  Barb.,  482 276 

Russell  agt.  Rogers 10  Wend.,  478 300 

Ryan  agt  Lewis 3  Hun,  429 106 

Vol.  I        ill 


xTiii  HOWARD'S  PRAOTICB  RBPORTa 


Table  of  Gases  Cited. 


S. 

PAaB. 

Salmon  agt.  Gedney * 76  N.  Y.,  482 192 

Sallsagt.  Butier 27  How.,  188 46S 

Sammis  agt.  Brice 4  Denio,  676 106 

Scofleld  agt.  Whitelegge 10  A  bb.  (N.  8.),  104;  49  N.  Y.,259  278 

Schlegel  agt  The  American  Beer  Co.,  12  Abb.  N.  C,  260 14 

Schcrmerhorn  agt.  Borhydt 9  Paige  46 280 

Schepmoes  agt.  Bonsson 1  Abb.  N.  C,  481 494 

Scboonmaker  agt.  Walford 20  Hun.  166. 268 

Schultz  agt.  Hoagland 86  N.  Y.,  464,  468, 469 166 

Schuyler  agt.  Englert 14  Weekly  Dig..  571. 7 

Scottagt.  Conway 68  N.  Y..  619. ; 60 

Secoragt  Sentis 6  Redf.,  570 880 

Seeley  agt.  Garrison 10  Abb.,  462 217 

Seneca  Nation  of  Indians  agt.  Knight,  28  N.  Y.,  500 514 

Seymour  agt  Fellows 77  N.  Y.,  178 68 

Shanks  agt.  Pout 8  Peters,  274 16 

Sberrill,  etc.,  Co.  agt  Harwood 89  Hun.  9 167 

Sherwood  agt.  The  8.  andW.RR.Co.  15  Barb.,  650 54 

Shaw  agt.  Tobias 3  Comst.  188 110 

Simson  agt.  Cowan 56  Barb.,  895 807 

Sitwell agt  Bernard 6yesey,  540 880 

Slack  agt.  Cotton 2  E.  D.  Smith.  400 279 

Slocum  agt.  English 62  N.  Y.,  494 886 

Smith  agt  Arnold Daily  Reg.,  Dec.  15.  1884 821 

Smith  agt  Soper .' 82  Hun.  46 885 

Snyder  agt.  Sherman 28  Hun.  189 268 

Spirlingagt.  Levy 10  Abb.,  426 520 

Sprague  agt.  Birdsall 2  Cow.,  419 812 

SUte  agt.  Addy 14  Vroom.  118;  89  Am.  R..  146.    86 

State  agt.  Addy 48  N.  J.  L.  R,  118.. 87 

Steuben  Co.  Bank  agt.  Alberger 25  N.  Y..  179.  183 189 

Steuben  Co.  Bank  agt.  Alberger 78  N.  Y..  252 819 

Stewart's  Case 1  Abb.,  210 :...  136 

Stovenal  agt.  Stephens 2  Daly.  819 476 

Strangagt.  Sproul 4Daly.  826 266 

Strong  agt.  Sproul 4  Daly,  826 178 

Strong  agt.  Jones 25  Hun,  819 198 

Stuyvesant  agt  Pearsall 15  Barb.,  244. 207 

Sullivan  agt.  Frazer 4  Robt.,  620 56 

Sullivan  agt.  Judah 4  Paige.  444 284 

Sullivan  agt.  Winthrop 1  Sumner.  1 881 

Sullivan  agt.  Presbee 9  Daily.  552 449 

Sweet  agt.  Tuttle 16  N.  Y.,  465 56 


HOWARD'S  PRACTICE  REPORTa  xlx 

Table  of  Cases  Cited. 

T. 

Talcott agt  Hess 81Hun,282 166 

Tappan  agt.  Gray 6  Paige,  507 75 

TeUagt.  Deyer 38 N.  Y..161;  SON.  Y.,  110..  616 

The  CoDnecUcat  River,  &c.,  R.  R  )    24  Vt    495  306 

Co.  agt.  Baily >  ' 

The    Berkshire    Woolen    Co.   agt.  )    tk  v  y    636  87 

Juillard ' 

The  Eagle  Iron  Works 8Paige,886 70 

The  Erie  Railway  Co.  agt.  Ramsey. .  45  N.  Y.,  687 284 

The  Mayor  agt.  Conover 5  A.bb.  Pr.,  171 76 

The  Mayor,  &c.»  of  New  York  agt.  % 

The  N.   Y.   and    Staten   Island  C  64  N.  Y.,  622 268 

Perry  Co ) 

The  People  «  nrf.,  Ac.,  as  Canal)   gsN.  Y.,461 614 

Appraisers ) 

The  People  ex  rel.  Ross  agt.  City  of  *    69  N  Y    606  484 

Brooklyn i  '     *' 

The  People  agt.  Comptoa 1  Duer,  £12 246,  260,  262 

The  People  agt.  Courtney 28  Hun,  592 409 

The  People  fir  fW.  Wood  agt.  Draper,  4  How.,  283. 74 

The  People  agt.  Dwyer ,  90  N.  Y.,  402 234 

The  People  agt.  Dwyer 90  N.  Y.,  402 245,  246,  268 

The  People  agt.  Frederick 48  Barb.,  l';8;  48  N.  Y.,  70. . . .    56 

The  People  agt,  fl.  R  R  R  Co 31  Barb.,  138 64 

The  People  agt  Mattier 2  Abb.  [N.  S.].  289 74 

The  People  agt.  Spaulding 2  Paige,  826 283 

The  People  agt.  Sturtevant 9  N.  Y.,  263 284 

The  People  agt  Sturtevant. 9  N.  V.,  263 241,  246 

The  Sisters  of  Charity,  &c., agt.  Kelly.  67  N.  Y.,  409 296 

The  Troy  and  Lansingburgh  RaU- )   g  „       -^  o^ 

road  agt.  Kane ) 

Third  Avenue  R  R.  Co.  agt.  Mayor,  |.  54  ^q-  y    169  362 

Ac )  '     "       

Thomas  agt  Desmond 12  How.,  321 275 

Thompson  agt.  Commissioners  of )   n   4  uu    048  *  76 

the  Canal  Fund ) 

Thornton  agt.  Thornton 66  How,  119 97 

Tibbite  Case 17  Wend.,  571 614 

TiUotson  agt  Wolcott 48  N.  Y..  188 48 

Tim  agt.  Smith 98  N.  Y..  87;  65  How,  199....  158 

Tompkins  agt.  Moeeman 6  Redf.,  402 91 

Tbokeragt.  Arnoux 76  N.  Y.,  397 276 


HOWARD'S  PRACTICE  REPORTa 


Table  of  Caaetf  Cited. 


Towner  agt.  Church 2  Abb.,  299 900 

Tonneleagt  Hall...' 4N.  Y..  140 824 

Trebing  agt.  Vetter 12  Abb.  N.  C. ,  802 167 

Troup  agt.  Smith 20Johii8,,32 149 

Turner  agt.  Jaycoz 40 Barb.,  164, 172; 40 N.  T., 470,  87 

U. 

United  States  agt  Keller 18  Federal  Rep.,  82 18 

United  States  agt.  Rhodes 1  Abb.  U.  S.  R.,  28 15 

Untermeyer  agt  Hunter 28  Hun,  147 166 

V. 

VaOagtKnapp 49  Barb..  802 869 

Van  Amburgh  agt.  Baker 81  N.  Y.,  46 268 

Vandebiu-gh  agt.  Van  Valkenburgh..  8  Barb.,  217 278 

Vandenburgh  et  aL  agt.  Village  o^  (.  ^  ^^  ^  .r^ 

Greenbuah )   6  N.  Y..  1 484 

W. 

WagBtaff  agt.  Lowerre 28  Barb.,  224. 188 

Wallace  &  Sons  agt  Castle 68  K.  Y.,  870 80 

Walsh  agt  Comett 17  Hud,  27 107 

Walton  agt.  Tiift 14  Barb.,  216 614 

Ward  agt.  Whitney 8  8andf.,  899 Ill 

Wardagt-Ford 4Redf.,43 183 

Waters  agt.  Shepherd 14  Hun,  223 96 

Watson  agt.  N.  Y.,W.  and  B.  Ry.  Co..  30  Hun,  649 198 

Watson  agt  King 1  Stark.,  121 473 

Waverly  Water- Works 85N.  Y.,  478 198 

Wayburd  agt  Staunton 4E8p..  179 801 

Waylandagt.  Tyuon 26  N.  Y.,  281 219 

Webster  agt.  Hale 8Ves.,410 881 

Weiland  agt.  Renner 66  How..  246 12 

West  Side  Bank  agt  Pugsley 47  N.  Y.,  368 48 

Weyman  agt  Bank 69  How.,  831 66 

Wheaton  agt.  Barber 14  Barb ,  594 170 

Wheelock  agt  Lee 74  N.  Y..  497,  498 56 

Whelanagt.  Whelan 3  Cow.,  337 848 

White  agt.  Coatsworth 8Seld.,  137 48 

White  agt  Fagan 18  N.  Y.  Weekly  Dig.,  868  ..  166 

White   Mountains    Railroad  Com-  ^  oi  tj  h  R   124  800 

pany  agt.  Eastman   ) 


HOWARD'S  PRACnCB  REPORTS. 


United  States  Revised  Statutes  Cited. 


PAOB. 

Wiiite agt.  Spencer UN.  Y,  247 807 

Wigand  agt  Sickel 8  Keyes,  320 161 

Wilkes  agt  Lyon 2  Cow.,  376;  2  Smith's  R,  236,  471 

WiUiams  agt.  Eiernan 25  Hun,  855 204 

Willia  agt.  Mott 86  N.  Y.,  486 295 

Williamson  agt.  Williamson 6Paige,299 881 

Winters  agt.  McCarthy 2  Abb.  N.  C.  357 874 

Wood  agt.  Shullis 4  Hun,  309 107 

Wood  agt.  Kelly 2  Hilt,,  884 286 

Woods  agt.  Pangburn 75N.  Y.,495    481 

Wood  agt.  Robbins 11  Mass.,  500 481 

Woodagt  KeUy 2Hilt.,  337 488 

Wright  agt.  Pierce 4Hun,351 170 

Y. 

Young  agt.  Winston Daily  Reg.,  May  10,  1882 00 


z. 

agt.  Hart 58  N.  Y.,  429. 
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CONSTITUTION  OF  NEW  YORK  CITED. 


PAOB. 

Oonst.  N.  Y.,  art.  6,  §  15 55 

art.  2,  ^  1 78 

art.  12,  g  1 12G 


PAoa. 

Const.  N.  Y.,  art.  3,  §  18 455 

1846,  art.  6,  §14..  486 


UNITED  STATES  REVISED  STATUTES  CITED. 


PASS. 

U.  a  R  8.,  1874,  §  1994 10 

§2172 10 

§3167 10 

$2L65 It 

§  752 435 

lU.  S»92;R 
B.,  §721....  486 

§  914 436 

8  858 487 


PAoa« 

U.  8.  R.  S..  1874,  §  1042 487 

§  861 488 

§  863 488 

§  864 488 

§  865 488 

§  867 488 

§§  868,869,870  488 
1817.  a,  470...  442 
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New  York  Senion  Laws  Cited. 


KEW  YORK  REVISED  STATUTES  CITED. 


PAOB. 

dK8.,    68,§40 298 

854,§18 866 


1  R  8.,  749,  chap.  1 


PAOB. 

.  471 


Banks'  Sixth  Edition. 
8R  B.,  104,  chap.  6,  §  71 18I2R.  S.,  1131,  {  61 


471 


Banks'  Sbventh  Edition. 
8RS.,2808 188 


2  R  S.,  765,  §  16. 


Edmttnds'  Statutbb. 
1981  2  R  8.,  402. 


477 


Fifth  Edition. 
8  R  8.,  669 477 

,  8ixTH  Edition. 


8R  8.,  877,  §8  41.  42 184 

IR  8,845,    §70 226 


IR  8., 828,8   8 228 

885,§57 228 


a  R  B.,  2885 


Sbventh  Edition. 

287I2.R  a,  1080,  §68 


NEW  YORK  SESSION  LAWS  CITED. 


PAOB. 

1807.  chap.  115 460 

1840,   "   526,  §  7 461 

1847,   *'      §27 488 

1858,   ••   238 512 

1864,   '•   140 450 

1860,   **   90 157 

1860,   "   10 458 

1860,   "   511,  512,  518,  514, 

515 458 

1860,   "   848 487 

1862,   ••   172 157 


PAOS. 

18««,  rhap.  882 226 

1867,   ••   814 41 

1867,   ••   860...; 487 

1869,  •'   820 225 

I81O,   "   187 72 

1870,  ••   151 287 

1870,  "   92 487 

1871,  "   674 72 

1872,  "   161 280 

1872.   "   838 487 

1878.  "   885 72 
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Sections  of  the  Code  of  Criminal  Procedure  Cited. 


PAOB. 

1878,  chap.  757 72 

1873.  ••   515 72 

1878.  "   3«3 487 

1874.  "   400 73 

1875.  •'   510 177 

1875,  "   824 226 

1875,  "   410 206 

1876,  "   IW 102 

1877,  •*   89 227 

1877.  *•   466,  §§24-28 488 

1877.  '•*      417 488 

1878,  "   478 72 

1878.  •'   109 128 

1879,  "   526 289 


Pies. 

1879,  chap.  816 512 

'1880,  "    9 78 

1880,  "   245 157 

1880,  "   435 239 

1881,  "   581 209 

1881,  "   531 238 

1881,  "   260  §7-12 383 

1881,  "   486 370 

.1882,      72 

1882,  "   410 206 

1882,  "   410  §76 454 

1883,  "   359 9 

1888,  "   276 271 

1884,  "   252 454 


SECTIONS  OF  THE  CODE  OF  PROCEDURE  CITED, 


PAeB. 

Code.  §174 481 

8  191 507 

§219 210 

8297 ^...  875 

8884 108 


PAOB. 

Code,§835 110 

§386 110 

8338 ' 108 

§340 110 

§368 110 


SECTIONS    OF   THE   CODE   OF   CRIMINAL   PRO- 
CEDURE CITED. 


Grim.  Pro.,  §  275 
§276 


PAOB. 

.  151 
.  151 


PAOB. 

Crim.  Pro.,  §808 197 

§527 198 
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SECTIONS  OF  THE  CODE  OF  CIVIL  PRO- 
CEDURE CITED. 


PAOS. 

Code  C.P.,S   » 252 

§  10 253 

§  20 184 

§  21 134 

§  22 134 

g  170 216 

§  190 499 

§  191 526 

%   191 590 

§  266 254 

§  277 236 

§  277 483 

§  319 130 

§  841 55 

§  899 243 

§  401 148 

§  416 248 

§  449 509 

g  450 157 

g  456 266 

g  483 189 

g  484 47 

g  488 56 

g  498 56 

g  500 279 

g  501 819 

g  507 56 

g  616 195 

g  531 50 

g  531 839 

g  537 306 

g  538 280 

g  549 8 

g  549 89 

g  560 89 

g  660 40: 

g  556 484 

'g.557 89 

g  658. 89 

•n 


rA.QU. 

Code  C.  P.,  g  559 5 

g  600 507 

g  601 507 

g  608 210 

^   603 242 

g  604 243 

g  604 497 

g  605 248 

g  606 235 

g  606 483 

g  607 248 

g  608 248 

g  638 210 

g  628 498 

g  686 886 

g  686 277 

g  636 277 

g  686 817 

g  638 484 

g  683. 189 

g  755 66 

g  756 609 

g  766 477 

g  766 66 

g  772 477 

g  772 285 

g  779 142 

g  814 202 

§  829 262 

g  882 87 

^  841 471 

§  870 433 

§  871 438 

g  872 444 

§  873 488 

g  873 488 

g  844 189 

§  911 2« 

g  965 806 
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Code  C.  P.,  S  ^4. 

g  1015. 
§  1019. 
§1206. 
§1282. 
§1288. 
§1290. 
§1300. 
§1817. 
§1384. 
§1335. 
§1835. 
§1358. 


PAOB. 

.  306 
.  306 
.  4i^8 
.  96 
.  157 
.  430 
.  430 
.  430 
.  500 
.  145 
.  870 
.  Ill 
.  871 
.  193 


§1421to§14'^7...  311 

§1487 

§1720 


7 
273 


§1757 47 

§1773 

§1778 

§1779 

§1780 

§1804 

§1805 

§1806 

§1807 

§1808 

§1809 

§1809 

§1810 

§1812 

§1818 

§1843 

§1846 

§1852 

§1854 

§1866 

§1902 

§1904 

§2082 

§2041 

§2269 

§2284 

§2426 

§2429 

Vol.  I   iv 


237 
237 
237 
237 
237 
237 
237 
237 
237 
287 
286 
237 
287 
237 
230 
280 
230 
280 
512 
2 
2 
185 

184 

258 

252 

71 

70 


PAeB. 

Code  C.  P.,  §2441 49 

§2441 49 

§2446 49 

§2447 49» 

§2447 874 

§2448 375 

§2449 379 

§2456 374 

§2464 48 

§2478 427 

§2474 427 

§2481 421 

§2514 93 

§2514 208 

§2583 298 

§2558 203 

§2454 208 

§2568 429 

§2572..*. 453 

§2577 452 

§2589 429 

§2(J87 91 

§2606 65 

§2607 208 

§  2681 74 

§2685 94 

§2652 296 

§2667 202 

§2687 94 

§2715 98 

§2718 93 

§2786 828 

§2748 17 

§2750 884 

§2802 208 

§2803 208 

§2807 206 

§2808 208 

§2815 92 

§2816 202 

§2816 94 

§2816 202 

§2817 94 

§2818 91 
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Sections  of  the  Penal  Code  Cited. 


PAOB. 

Code  C.  P.,§2894 44« 

§2904 448 

§2906 448 

§2917 450 

§2918 448 

§8096 522 

§8108 623 

§8191 451 

§3194 500 

§3195 500 

§8210 448 


TABM. 

Code  C.  P.,  §3211 448 

§3234 365 

§3239 281 

§3240 193 

§3251 281 

§3253 2 

§3268 146 

§3271 146 

§8278 39 

§8347 66 


SECTIONS  OF  THE  PENAL  CODE  CITED. 


PAOS.  I  rA«K. 

Penal  Code,  §  283 407  <  Penal  Code,  §  507 37 


§291 

§291. 

§470, 


138 
133 


§578. 
§711. 


369 
37 
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New  York. 


NETV^    SERIES 


SUPREME  COURT. 

Samitel  Bobd,  administrator  of,  &c.,  of  Frederick  Bord, 
deceased,  agt  The  New  York  Central  and  Hitdsun 
KiTER  Railroad  Company. 

CMi — Extra  aU&wanee  in  acUoiu  for  eatuing  death  hy  negligence,  dc, — 
Upon  uifuU  $haU  the  aUowanee  be  computed —  Oode  of  OivU  Procedure,  eeo- 
turns  1903,  1904,  8353. 

In  an  action  bronght  under  section  1903  of  the  Code  of  Civil  Procedure, 
by  an  adminiBtrator  to  recover  compensation  for  the  death  of  a  son  of 
the  deceased  father,  in  a  difficult  and  extraordinary  case,  an  extra 
allowance  may  be  made,  and  should  be  computed  not  upon  the  amount 
of  the  verdict  only,  but  upon  such  amount  with  interest  added  from 
the  date  of  the  death. 

In  actions  of  this  character  "the  sum  reeovered  **  is  not  only  the  amount 
of  the  verdict,  which  represents  only  the  judgment  of  the  jury  as  to 
what  would  be  a  **  fair  and  just  compensation  for  the  pecuniary  injuries  " 
to  the  plaintiff,  but  also  the  interest  upon  such  amount  from  the  date 
of  the  death. 

That  such  interest  Is  required  by  express  statutory  enactment  (Oode  of 
dnl  Procedure^  eee,  1904)  to  be  added,  does  not  make  such  addition 
anything  other  or  different  than  a  part  of  "the  sum  recovered." 

Jiensselaer  Circuity  September j  1884. 
Motion  for  an  extra  allowance. 

R.  A.  Parmenter  and  F.  J.  Parmentery  for  plaintiflf. 

£.  Z.  Fursmany  for  defendant. 

Westbrook,  J. —  The  plaintiff,  after  a  severe  contest  at  the 
present  circuity  recovered  a  verdict  of  $3,000,  in  the  above 
entitled  cause. 

Vol.  I  1 
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Bord  agt.  New  York  Central  and  Hudson  I^yer  Railroad  Company. 

The  action  was  brought  under  section  1902  of  '^  the  Code 
of  Civil  Procedure ''  to  recover  compensation  for  the  death  of  a 
son.  The  plaintiff  moved  for  an  extra  allowance  under  section 
3253,  and  asked  that  it  be  computed  upon  the  sum  awarded 
by  the  jury,  with  the  interest  thereon  added  from  the  date  of 
the  decedent's  death  {January  19,  1877),  which  interest  the 
clerk  is  required  by  section  1904  to  "  add  to  the  sum  awarded  " 
by  the  jury,  "  and  include  it  in  the  judgment."  The  defend- 
ant conceded  the  case  to  be  "  a  difficult  and  extraordinary  " 
.one,  and  that  an  allowance  was  proper,  but  insisted  that  it 
should  be  computed  upon  the  amount  of  the  verdict  only. 

The  question  which  this  motion  presents  therefore  is,  upon 
what  shall  the  allowance  be  computed,  upon  the  amount  of 
ithe  verdict  only,  or  upon  such  amount  with  interest  added 
from  the  date  of  the  death  ? 

The  language  of  the  section  (3253)  giving  the  allowance, 
:and  which  is  applicable  to  this  case,  requires  it  to  be  com- 
puted "  t^on  the  sum  recovered.^  The  claim  of  the  plaintiff 
was  that  "  the  sum  recovered  ^^  is  the  amount  of  the  damages 
which  he  recovers  by  the  action ;  while  the  claim  of  the 
•defendant  is  that  the  expression  only  refers  to  the  amount 
awarded  by  the  verdict.  The  point  involved  has  not  been 
•directly  decided  to  my  knowledge,  and  must  therefore  be 
{treated  as  an  original  question. 

In  an  action  of  this  character,  when  the  plaintiff  recovers, 
the  jury,  the  court,  or  the  referee,  to  whom  the  question  is 
•submitted,  may  award  "such  a  sum,  not  exceeding  five 
ihousand  dollars,"  as  they  or  he  deem  or  "  deems  to  be  a  fair 
:and  just  compensation  for  the  pecuniary  injuries,  resulting 
from  the  decedent's  death,  to  the  person  or  persons  for  whose 
benefit  the  action  is  l«x>aght."  The  same  section  of  the 
Oode  (1904),  from  which  the  quotation  has  just  been  made,* 
further  provides :  "  When  final  judgment  for  the  plaintiff  is 
rendered,  the  clerk  mugt  add  to  the  sum  so  awarded  interest 
ithereupon  from  the  decedent's  death,  and  include  it  in  the 
judgment.     The  inquisition,  verdict,  roport  or  decision  may 
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fiord  agt  New  York  Central  and  Hudson  River  Railroad  Company. 

specify  the  daj  from  which  the  interest  ie  to  be  computed  ; 
if  it  omits  so  to  do,  the  day  may  be  determined  by  the  clerk 
upon  affidavits." 

From  the  section  of  the  Code  jnst  referred  to  it  seems 
reasonably  clear  that  '^the  sum  recavered^^  in  this  action  is 
not  only  the  amount  of  the  verdict,  which  represented  the 
judgment  of  the  jury  as  to  what  would  be  "  a  fair  and  just 
compensation  for  the  pecuniary  injuries"  to  the  plaintiff 
"  resulting  from  the  decedent's  death,"  but  also  the  interest 
upon  such  amount  from  tho  date  of  the  death.  That  such 
interest  is  required  by  express  statutory  exactment  to  be  added 
does  not  make  such  addition  anything  other  or  different  than 
a  part  of  "  the  sum  recovered."  If  the  Code  had  authorized 
the  jury  to  make  the  interest  a  part  of  the  verdict,  and  that 
in  fact  had  been  done,  the  point  that  the  allowance  should  be 
confined  to  the  jury's  estimate  of  the  "  pecuniary  injuries  " 
resulting  from  the  death  would  not  probably  have  been  made. 
That  the  Code  has  by  plain  words  made  the  interest  a  part  of 
"  the  sum  recovered,"  and  has  not  left  its  allowance  or  non- 
allowance  to  the  discretion  of  the  jury,  cannot  alter  or  change 
the  words  of  section  3253.  That  section  does  not  provide 
that  the  allowance  shall  be  based  upon  the  amount  of  a  ver- 

j  diet,  a  decision  of  a  court,  or  the  report  of  a  referee,  but 

"  upon  the  sum  recovered."  In  other  words,  the  allowance 
shall  be  made  upon  the  damages  which  are  awarded  to  the 

!  party  by  the  action.    These  damages  may  be  such  only  as  a 

jury,  a  court  or  a  referee  may  compute,  or  may  be  given 
solely  by  statute,  or  may  depend,  as  in  this  case,  partly  on 
both ;  but,  whether  given  in  either  of  the  ways  mentioned,  so 
long  as  they  represent  "  the  sum  recovered,"  that  sum,  and  no 
other,  is  the  one  upon  which  the  allowance  is  to  be  computed.. 
The  order  in  this  case  will  be  that  the  allowance  granted 

I  shall  be  computed  upon  the  verdict  with  the  interest  added 

'  from  the  date  of  the  decedent's  death.    The  allowance  in  this 

case  will  be  at  the  rate  of  five  per  cent,  because  that  rate  ia 
this  particular  case  is  not  too  much.    If  the  basis  of  the 


HOWARD'S  PRACTICE  REPORTa 
Stub  aftt.  Bhupe  et  al 


ranee  will  yield  in  Bome  future  case  too  large  a  Bnm,  tli 
is  in  the  diBcretion  of  the  court.  The  only  point  no' 
ded  ia  that  the  expreseion,  "  the  buiu  recovered,"  used  i 
on  3253  of  the  Code,  includes  and  corers  all  the  damngf 
*ded  to  a  party,  and  recovered  by  him  in  an  action. 


CITY  COURT  OF  NEW  YORK. 

Andbbw  Staab  agt.  Walter  H.  Shupe  et  al. 

idertaking  im  anreH —  Wh«n  mtretiei  liable —  Oadt  of  Oinil  Proetdure, 
teeitoju  049,  SOfl,  1487. 

I  hctioa  againBt  the  Bnratles  on  an  uoderlsklaK  on  sirmt,  'where  tl 
:ure  of  the  cause  of  ocllon  and  the  right  to  the  order  of  arrest  a 
intical,  commenced  upon  the  vacattog  of  the  order  of  arregt,  b 
fore  the  terminftlion  of  the  action  in  which  the  order  of  arrest  n 
uted: 

.  that  tlie  sureties  were  not  liable  on  the  undertaking  until  judgme 
S  rendered  in  the  action  for  defendant. 

,  A^ld,  that  the  undertaking  c&refull;  dlstlugulihes  between  the  cai 
lere  the  right  to  arrest  Is  Identical  with,  and  those  where  the  right 
'eat  1b  extrinsic  the  cauaa  of  action;  that  In  the  one  case  the  right 
)  order  is  determined  by  the  fact  that  the  plaintiff  recovered  judgroet 
the  other,  the  right  to  the  order  of  arrest  la  determined  upon  motio 
d  If  the  vacated  order  is  unreversed.  It  Is  a  "  final  decision  that  t 
ilntlff  was  not  entitled  to  tbe  order  of  arreot"  (/BAuffUr  agt.  Sitjlei 
Wtddy  Dig.,  571, /ofiotMi). 

J^ural  Term..,  Oetdber,  1834. 

before  MoAdam,  G.  J.,  Nbqrbab  and  Htatt,  JJ. 

[onoH  for  judgment  on  verdict  directed  for  defeudanl 
[ect  to  the  opinion  of  the  general  term. 

1.  N.  WcJker,  for  plaintiff. 

}e&rge  W.  Stevens,  for  defeadanl 
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Staab  agt.  Shupe  et  al 


'By  the  Coubt. —  Upon  the  trial  the  issues  involved  were 
apparently  turned  into  a  question  of  law  as  to  whether  the 
plaintiff  or  defendant  was,  on  the  conceded  facts,  entitled  to  a 
verdict.  No  question  as  to  the  amount  of  damages  recover- 
able in  case  the  plaintiff  was  entitled  to  a  verdict  was  made, 
and  we  assume,  therefore,  that  the  amount  alleged  in  the 
complaint  was  conceded  to  be  the  legal  measure  (See 
McKemie  agt.  Fa/rrefl^A  Bo9w,<f  193;  Porter  agt.  Lohack^ 
2  irf.,  188).  No  point  as  to  the  amount  of  damages  recover- 
able was  made  npon  the  argument.  The  sole  question  pre- 
sented and  discussed  was  whether  the  action  was  maintainable — 
a  legal  proposition  depending  npon  the  construction  to  be 
placed  upon  the  language  of  the  undertaking  sued  upon.  The 
trial  judge  directed  a  verdict  in  favor  of  the  defendant,  subject 
to  the  opinion  of  the  general  term.  Under  this  direction  both 
parties  move  for  judgment  on  the  verdict,  so  that  the  question 
presented  to  ns  is  which  party  is  entitled  to  final  judgment  on 
the  uncontradicted  facts  {Durant  agt.  Ahendrothy  69  N,  Y,y 
148).  According  to  the  language  of  the  undertaking,  the 
sureties  were  to  become  charged  on  the  happening  of  either  of 
two  contingencies.  These  are  stated,  in  the  language  of  the 
instrament,  to  be  "if  the  defendant  do  recover  judgment 
therein"  —  that  is,  in  the  action ;  or,  if  it  is  finally  decided 
that  the  plaintiff  was  not  entitled  to  the  order  of  arrest.  The 
second  contingency  has  happened,  to  wit,  it  has  been  decided 
that  the  plaintiff  was  not  entitled  to  the  order  of  arrest,  and 
this  decision  having  terminated  the  provisional  remedy  invoked, 
and,  being  unreversed,  is  in  its  nature  final.  If  the  legislature 
intended  that  the  liability  of  the  sureties  should  be  made 
dependent  upon  the  final  result  of  the  action,  the  second  con- 
tingency as  to  a  decision  holding  the  plaintiff  was  not  entitled 
to  the  order  of  arrest  was  an  unnecessary  and  meaningless 
provision  to  insert  in  the  statute.  The  undertaking  is  in  the 
language  of  the  statute  {Codey  sec.  559),  and  the  form  and 
liability  are  tlie  same  whether  the  arrest  was  granted  on  the 
cause  of  action  or  on  facts  extrinsic  to  it.    Suppose  the  plain- 
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iff  sued  the  defendaut  for  $25,000,  and  at  the  time  of  < 
Dencing  the  action  procared  an  order  of  arrest  bailable  in 
.mount,  and  the  action  eveatoatod  in  a  verdict  in  favor  oi 
ilaintiff  for  fifty  dollars,  it  beiitg  apparent  that  hia  cane 
ction  was  only  for  that  amount,  and  the  defendant,  after 
;iiishing  in  jail,  finally  eaoceedttd  in  setting  aside  the  ordt 
rrest  for  irregularities  in  the  papers  upon  which  it  was  gran 
rould  any  ono  hold  that  because  the  defendant  had  faile 
ecover  judgment  in  his  favor,  that  he  was  without  ren 
[pon  the  undertaking  I  We  think  not.  The  rule  of  const 
ion  is  to  give  effect  to  every  part  of  an  instrument,  am 
ivery  part  of  a  statute,  and  we  find  nothing  in  the  stn 
diich  changes  the  legal  effect  of  the  undertaking  prov: 
or  by  section  fiSd  {supra).  The  order  of  arrest  was  vac 
■  because  granted  on  defeciive  papers."  A.  verdict  that 
ilaintiff  was  entitled  to  recover  upon  the  canse  of  ac 
lleged  in  his  complaint  would  not  bo  a  final  decision  tha 
ras  entitled  to  an  order  of  arrest  on  "  defective  papers," 
f  a  defendant  be  illegally  arrested  he  is  not  without  a  rem 
or  the  wrong.  If  a  plaintiff  desires  to  restrain  his  debl 
iberty,  he  must  observe  the  forms  and  requirements  of  the 
r  take  the  eonsequencee.  The  fact  that  the  debtor  was 
barged  on  defective  papers  does  not  relieve  the  sureties. 
light  affect  the  measure  of  their  liability,  but  the  exten 
heir  liability  was  not  contested  upon  the  trial,  and  is 
lefore  ns  for  review. 

Sedgwick  on  Damagsa  {Gt^  ed.,  in  note  2,  at  p.  488),  si 
In  snits  on  statutory  undertakings  and  bonds  given  to  sei 

defendant  against  damages  and  costs  resulting  froir 
ttachment,  injunction  or  other  provisional  remedy  wn 
uily  issued  or  applied,  the  measure  of  damages  is  substanti 
idicated  by  the  terms  of  the  instrument  as  authorized  by 
tatutes,  and  is  the  actual  expense  and  loss  oooasioned  by 
rrit  or  order,  excluding  remote  damages." 

The  damages  in  this  case  would  have  included  the  ten 
tn  costs  allowed  on  setting  aside  the  order,  with  the  reason 
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oaanfiel  fees  paid  for  setting  aside  the  order  (Id.,  p.  4S8). 
These  were  not  dependent  on  the  result  of  the  action  and  were 
recoverable  no  matter  how  it  terminated.  If  a  second  order 
of  arrest  had  been  applied  for,  it  would  have  been  obtained  on 
new  paperSi  including  a  new  undertaking  on  which  new  lia- 
bilities would  have  been  created.  It  has  been  urged  by  the 
defendant  that  if  he  succeeded  in  obtaining  judgment  in  the 
original  action  he  may  then  arrest  the  defendant.  This  result 
may  follow,  but  the  arrest  will  not  be  upon  the  provisional 
order  which  has  been  vacated,  but  upon  an  execution  against 
the  person,  to  be  issued  on  the  judgment  according  to  section 
1487  of  the  Code.  We  do  not  see  that  this  circumstance 
affects  the  question  before  us  for  decision,  and  are  of  opinion 
that  the  plaintiff  is  entHIed  to  judgment  on  the  verdict. 

The  plaintiff  did  not  await  the  judgment  he  expects,  but 
invoked  the  provisional  remedy  by  arrest  on  order,  prior  to 
the  trial.  He  failed  to  sustain  it,  and  the  decision  vacating 
the  order  of  arrest  terminated  that  remedy  and  is  final. 

The  case  oi  Schuyler  agt.  Englert  (14  Weekly  Dig.^  671), 
although  not  involving  in  a  direct  manner  the  question  pre- 
aented  to  us  for  decision,  contains  language  which  compels  us 
to  halt.  It  certainly  indicates  in  a  forcible  manner  that  our 
construction  of  the  undertaking  is  wrong,  and  that  the  defend- 
ants are  entitled  to  judgment  on  the  verdict.  In  that  case, 
the  court  holds  that  "  the  undertaking  carefully  distinguishes 
between  the  cases  where  the  nature  of  the  cause  of  action 
gives  the  right  to  the  order  of  arrest,  and  those  where  tlie 
order  is  obtained  upon  facts  outside  of  the  cause  of  action. 
In  the  one  case  the  right  to  the  order  is  determined  by  the 
fact  that  the  plaintiff  obtained  judgment ;  in  the  other  case 
the  right  to  the  order  is  determined  upon  motion,  and  if  an 
order  setting  aside  the  order  of  arrest  is  not  vacated  or  reversed 
it  is  thereby  decided  that  the  plaintiff  is  not  entitled  to  the 
order  of  arrest;  and  the  conditions  of  the  undertaking  is 
fulfilled." 

In  the  present  case  it  was  admitted  that  the  action  was  one 


HOWARD'S  PRACTICE  REPOBTa 

The  People  agt  Newell. 

boee  mentioned  in  section  549  of  the  Code,  in  vhich  the 
t  to  the  arrest  depends  on  the  natnro  of  the  caose  of  action, 
not  on  extrinsic  gronnd.  In  view  of  Schuyler  agt,  Englert 
ra),  which  we  regard  as  binding  upon  no,  we  disregard 
own  views  and  accept  those  laid  down  in  the  case  cited, 
npon  the  anthority  of  that  case,  we  order  jndgment  for 
defendants  on  the  verdict,  with  costs. 


BUPEEME  COmtT. 

HB  Fboplb  of  thb  Statb  07  New  Yobk  agt.  Michael 
Newbll. 

'^dlkatwn  —  Alien — Bff&tef  marriatit  of  an  alien  widoa  wilhanalu- 
'oi^eed  etliten  of  the  United  Staiet  upon  hert^  and  x^fant  diMdren, 

1  Ihe  marriage  of  an  alien  widow  witli  a  naturalized  cttizea  of  the 
liled  Slates,  she,  as  well  as  her  infant  children  residing  in  this  country 
Eome  ipiofaelo,  naturalized  citizens  of  the  United  States ;  and  as  such, 
titled  tc  all  the  rights  and  privileges  of  said  citizenship  as  fully  as 
)ugh  naturalized  bj  the  Judgment  of  a  court  of  competent  jurisdictloii. 
oua  atalutes  and  authorities  on  the  subject  of  naturalization  reviewed 
d  commented  on. 

iWa  Circuit,  September,  1S84, 

.cnoN  in  the  natnre  of  a  quo  warranto  to  remove  the 
mdant  from  the  office  of  commissioner  of  police  of  the 
of  Bnffalo. 

}eni$  (ySrien,  attorney  general,  and  Jam£9  M,  Humphrey, 


yay  <&  Rohmer,  for  defendant 

loRLBTT,  J.  —  The  defendant,  Michael  Newell,  was  bom  in 
and  of  Irish  parente  on  the  31st  day  of  July,  1848.  His 
er  and  mother  emigrated  to  the  United  States  in  1850  or 
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1851.  The  defendant  came  over  soon  after  in  charge  of  a 
relative  of  the  family.  On  the  13th  day  of  May,  1856,  his 
father  was  accidentally  killed  on  a  railroad  in  the  city  of 
Buffalo.  For  some  time  before  his  death  he  had  resided  with 
his  family,  including  the  defendant,  in  Saratoga  county.  On 
the  13th  day  of  August,  1861,  the  defendant's  mother  married 
Thomas  Keagan,  who  was  then  an  alien.  Afterwards  and  on 
the  4th  day  of  October,  1864,  said  Thomas  Eeagan  was  duly 
naturalized  in  the  superior  court  of  Buffalo.  The  defendant 
at  that  time  was  sixteen  years  of  age,  residing  with  his  mother 
and  her  husband  in  Buffalo,  where  he  has  so  continued  to 
reside  ever  sinoe,  and  has  always  been  a  resident  of  the  state 
of  New  York  ever  since  he  came  from  Ireland. 

Section  four  of  chapter  359  of  the  Session  Laws  of  1883, 
which  took  effect  on  the  first  Monday  of  May  of  that  year,  is 
as  follows :  "  Immediately  after  this  act  shall  take  effect,  the 
mayor  of  said  city  shall  appoint  two  citizens  of  said  city,  one 
from  each  of  the  two  principal  political  parties,  as  commis- 
sioners of  police,  and  in  all  appointments  hereafter  made  the 
non-partisan  character  of  said  board  shall  be  preserved  and 
maintained.  The  said  commissioners  shall  be  electors  and 
residents  of  the  city  of  Buffalo,  and  before  entering  upon  the 
duties  of  their  office  shall  subscribe  and  take  before  the  city 
clerk  of  the  city  of  Buffalo  the  oath  required  by  the  consti- 
tution for  judicial  officers,  which  oath  shall  be  filed  in  the 
office  of  the  said  city  clerk.  The  commissioners  shall  hold 
their  office  for  the  tenn  of  four  and  six  years  respectively, 
and  until  their  successors  shall  be  qualified  and  enter  upon 
the  duties  of  their  office.  The  mayor  shall  designate  the 
term  for  which  said  commissioners  are  appointed,  and  the 
commissioner  having  the  longest  term  to  serve  shall  be  known 
as  the  acting  commissioner." 

Under  this  act,  John  B.  Manning,  who  was  then  mayor  of 
the  city  of  Buffalo,  appointed  two  commissioners,  one  of 
whom  was  the  defendant,  and  designated  his  term  as  the 
longest;  so  that  he  became  known  as  the  '^acting  commis- 

Vou  I  2 
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fiioner."  TJuder  this  appointiQeDt  tlie  defendant  toe 
proper  oath  and  entered  npoQ  the  discharge  of  the  dut 
liis  office,  and  haa  Binoe  acted  la  that  capacity  and  receiv 
emolnmeuts  of  the  office.  The  people  ohallenge  the  d< 
ant's  title  to  the  office  upon  the  claim  that  he  was  t 
not  a  citizen  of  the  United  States,  and  therefore  ineli 
and  an  Intruder.  The  defendant's  contention  is  tbs 
above  facts  establish  his  citizenship  and  elegibilitr.  A  dt 
ination  of  this  case  requires  an  examination  of  the  foil 
provisions  of  the  United  States  Kevised  Statutes : 

Sko.  1994.  "  Any  woman  who  is  now  or  may  bereaf 
married  to  a  citizen  of  the  United  States,  and  who 
herself  be  lawfully  naturalized,  shall  be  deemed  a  citizei 

Sec.  2172.  "The  children  of  persons  who  have  beet 
naturalized  under  any  law  of  the  United  States,  oi 
previous  to  the  passing  of  any  law  on  this  subject  i 
government  of  the  United  States,  may  have  become  ci 
of  any  one  of  the  states  under  the  laws  thereof,  being 
the  age  of  twenty-one  years  at  the  time  of  the  naturalizal 
their  parents,  shall,  if  dwelling  in  the  United  States,  bi 
sidered  as  citizens  thereof,  and  the  children  of  personi 
now  are  or  have  been  citizens  of  the  United  States, 
though  bom  ont  of  the  limits  and  jurisdiction  of  the  I 
States,  be  considered  as  citizens  thereof.  But  no  ] 
heretofore  proscribed  by  any  state,  or  who  has  been  1 
convicted  of  having  joined  the  army  of  Great  Britain  c 
the  revolutionary  war,  shall  be  admitted  to  become  a  < 
without  the  consent  of  the  legislature  of  the  state  in 
such  person  was  proscribed." 

Seo.  2167.  "Any  alien,  being  under  the  age  of  tv 
one  years,  who  has  resided  in  the  United  States  three 
next  preceding  bis  arrival  at  that  age,  and  who  has  coni 
to  reside  therein  to  the  time  he  may  make  application 
admitted  a  citizen  thereof,  may,  after  he  arrives  at  the  i 
twenty-one  years,  and  after  he  haa  resided  five  years  ^ 
the  United  States,  including  the  three  years  of  his  mii: 
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1)6  admitted  a  oitizen  of  the  United  States  without  having 
made  the  declaration  required  in  the  first  condition  of  section 
2165.  But  such  alien  shall  make  the  declaration  required 
therein  at  tlie  lime  of  his  admission,  and  shall  further  declare 
on  oath,  and  prove  to  the  satisfaction  of  the  court,  that  for 
two  years  next  preceding  it  has  been  his  honafide  intention 
to  become  a  citizen  of  the  CTnited  States,  and  he  shall  in  all 
other  respects  comply  with  the  laws  in  regard  to  naturalization." 
Section  1994  was  enacted  on  the  10th  day  of  February, 
1855.  Section  2172  was  approved  on  the  14th  day  of  April, 
1802,  and  section  2167  was  reproduced  from  an  act  passed  on 
the  26th  day  of  May,  1824.  All  of  them  were  made  a  part 
of  the  Revised  Statutes  enacted  on  the  20th  day  of  June,  1874. 
Section  1994  was  considered  and  constnied  in  December,  1868, 
by  the  supreme  court  of  the  United  States  in  EdLy  agt.  Owen 
(7  Wallace^  496).  It  there  appeared  that  one  Miles  Kelly,  a 
native  of  Ireland,  emigrated  to  the  United  States  and  settled 
in  the  District  of  Columbia.  In  1853  he  married  Ellen  Duffy, 
and  in  1 855  was  naturalized.  He  died  in  the  city  of  Washington 
in  March,  1862,  intestate  and  without  issue,  leaving  considerable 
real  estate.  His  widow  Ellen  survived  him.  She  had  twy> 
sisters.  Ellen  Owen,  who  arrived  in  the  United  States  in  1856 
and  was  married  to  Edward  Owen  in  1861.  He  was  natural* 
ized  in  1835,  and  Margaret  Kahoe,  who  arrived  in  the  United 
States  in  1850,  married  James  Kahoe  in  1852,  and  he  was 
naturalized  in  1954.  It  thus  appears  that  the  husbands  of 
two  of  the  sisters  were  naturalized  after  their  marriage,  and 
the  other  before  her  marriage.  The  controversy  was  between 
tlie  widow  and  her  two  sisters  in  relation  to  the  real  estate 
left  by  Duffy.  The  court  decided  that  the  act  conferred  the 
privilege  of  citizenship  upon  women  married  to  citizens  of 
the  United  States,  if  they  were  of  the  class  of  persons  for 
whose  naturalization  previous  acts  of  congress  provided,  and 
that  the  term  "  married  "  did  not  refer  to  the  time  when  the 
ceremony  of  marriage  was  celebrated,  but  to  a  state  of  marriage. 
That  it  was  therefore  immaterial  whether  the  husband  became 
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1  after  or  before  bia  nmrriage.  In  tbe  one  case  tLe 
tme  a  citJxen  when  she  married  ;  in  the  other,  when 
(band  became  naturalized.  Thg  facte  in  that  case 
1  it  necessary  for  tbe  court  to  decide  the  question,  as 
iralization  in  two  cases  was  after  the  marriage,  and  in 
I  before.  The  words  "  who  might  herself  be  lawfully 
sed"  mean  any  wonuin  being  a  free  white  person,  and 
alien  enemy  {Kane  agt  McCarthy,  63  J^.  C,  299; 
I  agt  Grant,  5  Federal  Sep.,  11 ;  Pequigtiot  agt. 
y  of  Detroit,  16  Federal  Rejk,  211.) 
lirton  agt.  Barton  (1  Keyet,  359),  decided  in  1864,  it 
1  that  the  alien  widow  of  a  naturalized  citizen  of  tiie 
States,  although  she  never  resided  witliin  the  United 
uring  tlie  lifetime  of  her  hnsband,  was  nevertheless  a 
ind  entitled  to  dower  in  his  real  estate.  The  doctrine 
.bove  cases  has  been  uniformly  recognized  and  acted 
■  the  courts  of  this  state  {LuKra  agt.  Eimer,  80  N.  Y., 
irmiiiff,  15  Jlun,  399;  lienner  agt.  Mailer,  57  How. 

229 ;  Weiland  agt.  Rentier,  65  id.,  245). 
lerefore  settled  beyond  controversy  that  the  defendant's 
became  a  citizen  of  the  United  States  on  the  4th  day 
>er,  1864,  on  the  naturalization  of  her  hasband,  Thomas 
The  question  of  the  effect  of  his  mother's  citizen- 
m  the  defendant  will  now  be  considered.     lu  Gamp- 

Gordon  and  wife  (6  CrancKa  R.,  176),  decided  in 
eme  court  of  the  United  States  in  February,  1810,  it 
1  that  James  Ourry,  a  citizen  of  Tirginia,  died  on  the 

of  April,  1807,  intestate  and  without  issue,  leaving 
able  real  estate.  His  brother,  William  Curry,  was  a 
>f  the  king  of  Great  Britain,  bat  prior  to  the  14th  day 
ber,  1795,  he  became  a  resident  of  the  United  States, 

that  day  was  naturalized.     He   had  one   daughter, 

who  was  bom  in  Scotland  but  came  to  the  United 
1  October,  1797,  while  an  infant,  during  the  life  of  her 
Lnd  that  she  afterwa.-d  continued  to  reside  in  Virginia, 
le  necessary  to  decide  whether  she  was  a  citizen  c«pa- 
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ble  of  taking  her  uncle's  land  by  inheritance.  The  court 
unanimoDsly  determined  the  question  in  her  favor,  holding 
that  the  naturalization  of  her  father  while  she  was  an  infant 
made  her  a  citizen. 

In  The  United  States  agt.  Kdler  (13  Federal  Hep.,  82), 
decided  by  the  circuit  court  of  the  United  States  in  Illinois  in 
18S2,  it  appeared  that  Keller  reached  his  majority  on  the  22d 
day  of  May,  1880,  and  was  entitled  to  vote  at  the  election  for 
representative  in  congress  held  in  November,  1880.  He  pos- 
sessed the  requisite  qualifications  prescribed  by  the  laws  of 
Illinois  as  to  residence.  He  voted  at  that  election  and  was 
afterwards  indicted  upon  the  claim  that  he  was  not  a  citizen 
of  the  United  States,  which  was  necessary  to  make  him  a  voter. 
His  parents  were  subjects  of  Prussia,  the  father  dying  there 
in  1865  without  ever  having  been  in  this  country.  After- 
wards his  mother  removed  to  the  United  States,  bringing  her 
infant  son,  the  defendant,  with  her.  In  1868  she  married 
Michael  Graschka,  a  naturalized  citizen.  KelleFs  contention 
was  that  being  an  infant  at  the  time  of  his  mother's  marriage 
to  a  citizen,  that  he  became  a  citizen  when  she  did.  The 
question  was  carefully  considered.  Justice  Hablak  of  the 
supreme  court  writing  the  opinion,  Treat,  the  district  judge, 
concurring,  and  it  was  determined  that  the  mother's  marriage 
to  a  citizen  made  her  infant  son  such ;  that  he  was  a  legal  voter, 
and  his  discharge  was  ordered.  That  case  was  precisely  like 
the  one  now  under  consideration.  It  has  been  already  shown 
that  whether  the  naturalization  of  the  husband  was  after  or 
before  the  marriage,  was  immaterial.  Newell's  mother  became 
a  citizen  while  he  was  an  infant,  and  the  above  case  decides 
that  he  became  such  at  the  same  time  as  his  mother.  He  was 
therefore  eligible  to  receive  the  appointment.  The  subject  of 
naturalization  and  citizenship  is  within  the  exclusive  jurisdic- 
tion of  the  United  States.  The  states  in  their  individaal 
capacity  have  no  concern  with  or  power  over  those  matters. 
It  is  a  familiar  rule  that  when  the  questions  to  be  determined 
arise  under  the  United  States  statutes,  that  the  state  courts  are 
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bouDcI  bj  and  mnat  follow  the  rulinga  of  the  federal  conrts  oi 
those  quwtions  (J)u,ni>or>iJbe  agt.  N.  Y.  H.  <6  If.  R.  R.  Co 
84  N.  T".,  190).  So,  too,  the  conetniction  placed  upon  thi 
etatntes  of  another  atate  by  the  conrts  of  that  Btate,  are  con 
trolling  ia  the  conrts  of  this  state  {Leonard  aj;^.  Cdumbu 
Steam  Navigatwn  Co.,  84  N.  T.,  48).  The  qaestiona  an 
therefore  settled  in  favor  of  the  defendant  by  anthority.  5n 
in  the  absence  of  adjndieationa,  and  as  an  original  qnestion,  i 
ia  difficult  to  see  how  a  different  resnit  could  be  reached. 

Section  2172,  above  quoted,  prov^ides  for  children  becomin) 
citizens  "  at  the  time  of  the  naturalization  of  their  parents.^ 
The  Word  "  parents "  technically  inoludcB  both  father  an( 
motlier,  but  it  has  always  been  aasumeJ  without  controvers; 
that  the  naturalization  of  the  father  made  his  minor  child  i 
citizen,  and  it  was  so  adjudged  in  the  early  case  of  Campbel 
agt.  Gordon  (fupra).  If  he  is  dead  and  the  mother  is  the  onl; 
remaining  parent,  no  reason  ia  perceived  why  the  mother' 
becoming  a  citizen  ehonid  not  have  the  same  effect  on  thechih 
as  the  father's  becoming  one.  The  intent  of  the  statute  an< 
the  end  to  be  attained,  must  always  be  taken  into  consideratioi 
in  construing  it  (Mead  agt.  Stratton,  87  N".  Y.,  493 ;  Scfdege 
agt.  The  American  Beer  Co.,  12  Abb.  N.  C,  2S0 ;  DinM  agt 
Sathaway,  11  2Iun,  570;  People  ex  ret.  Huperviaorsof  Rich 
numd  agt.  Hopkins,  2  Sup.  Ot.  \T.  &  C.\  586).  It  is  verj 
clear  that  any  other  conetruction  might  work  great  mischief 
The  father  is  dead ;  the  mother  becomes  a  citizen  ;  she  maj 
be  the  owner  of  property ;  her  children  may  desire  to  visi 
foreign  countries  while  still  infants,  and  if  her  becoming  x 
citizen  does  not  inure  to  their  benefit  and  work  in  their  favo) 
the  same  result,  they  would  be  entirely  without  remedy  o: 
protection  until  they  attained  their  majority,  for  the  law  makei 
no  provision  for  making  them  citizens  except  through  the! 
parents,  until  they  are  of  f  nil  age.  It  might  follow  that  if  thi 
mother  died  her  children  would  fail  to  inherit  her  real  estate 
It  might  escheat  or  pass  into  the  hands  of  strangers  [HaU  agt 
HaiXy  81  N.  Z.,  180).    So,  too,  if  they  temporarily  visit  i 
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foreign  country  they  wonld  be  deprived  of  the  protection  and 
consideration  involved  in  being  American  citizens.  Congress 
Goald  never  havd  intended  to  pass  an  act  which  could  be  so 
construed  as  to  work  such  results.  It  is  not  necessary  to 
determine  whether  the  naturalization  of  the  husband  is  also 
the  naturalization  of  the  wife  upon  the  common-law  theory 
that  they  are  but  one  person ;  or  whether  she  becomes  a  citizen 
by  virtue  of  the  statute.  For  no  importance  can  be  attached 
to  the  mode  in  which  she  becomes  a  citizen.  It  is  enough 
that  a  certain  event  which  has  happened  makes  her  one.  In 
Leonard  agt.  Orant  {mpra\  it  was  decided,  among  other 
things,  that  a  woman  who  is  married  to  a  citizen  of  the  tJnited 
States  becomes  such  by  that  act,  and  that  such  admission  to 
citizenship  has  the  same  force  and  efitect  ^^a$  if  such  woman 
Add  been  naturalized  hy  the  judgment  of  A  competent  courtP 
The  learned  counsel  for  the  plaintiff  in  their  brief  suggest 
that  ^^naturalization  is  a  matter  of  record;  a  judgment  of  a 
court  upon  evidence.'^  This  is  so  where  the  statute  has  so 
declared,  but  in  the  case  of  infants  and  women  the  statutes 
declare  that  they  may  become  citizens  under  certain  circum- 
stances, withaat  any  judgment  or  record.  There  are  also 
numerous  other  cases  where  no  record  is  required.  When 
Louisiana,  Florida  and  Texas  were  admitted  into  the  union, 
the  citizens  of  those  states  or  territories  were  made  citizens  of 
the  United  States  without  the  judgment  of  any  court  and 
without  the  action  of  any  of  their  citizens.  So,  too,  the  civil 
rights  bill  made  citizens  of  all  negroes  bom  in  this  country 
who  had  been  slaves  (  United  States  agt.  Rhodes^  1  Abh.  U.  8. 
jR.,  28). 

The  same  is  true  of  the  treaty  of  peace  of  1783  between 
Great  Britain  and  the  United  States.  In  Shanks  agt.  I^oni 
(3  Peters^  247),^the  supreme  court  of  the  United  States  speak 
on  this  subject  as  follows :  "  During  the  war  each  party  claimed 
the  allegiance  of  the  natives  of  the  colonies  as  due  exclusively 
to  itself.  The  Americans  insisted  upon  the  allegiance  of  all 
bom  within  the  states  respectively,  and  Great  Britain  asserted 
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an  equally  exclosivo  claim.  The  treaty  of  1783  acted  upon 
the  state  of  things  as  it  existed  at  that  period.  It  took  the 
actual  state  of  things  as  its  basis.  All  those  whether  natives 
or  otherwise  who  then  adhered  to  the  American  States  were 
virtually  absolved  from  their  allegiance  to  the  British  crown, 
and  those  who  then  adhered  to  the  British  crown  were  deemed 
and  held  subjects  of  that  crown.  The  treaty  of  peace  was  a 
treaty  operating  between  the  states  on  each  side,  and  the 
inhabitants  thereof ;  in  the  language  of  the  seveuth  article  it 
was  a  '  ilrm  and  perpetual  peace  between  his  Britannic  majesty 
and  the  said  states,  cmd  between  the  subjects  of  one  and  the 
citizens  of  the  other. ^  Who  then  were  subjects  or  citizens  was 
to  be  decided  by  the  state  of  facts.  If  they  were  originally 
subjects  of  Great  Britain  and  then  adhered  to  her  and  were 
claimed  by  her  as  subjects,  the  treaty  deemed  them  such.  If 
they  were  originally  British  subjects  but  then  adhering  to  the 
states,  the  treaty  deemed  them  citizens."  It  thus  appears  that 
citizens  may  be  created  by  acts  of  congress,  treaties  and  the 
judgments  of  courts.  There  can  be  no  room  for  doubt  as  to 
the  proper  disposition  of  this  case.  The  complaint  must  be 
dismissed  and  judgment  ordered  for  the  defendant. 


STJEROGATE'S  COURT. 
In  the  estate  of  JosHtTA  York,  deceased. 

Surrogatet  —  Their  jurUdicUan  to  determine  who  are  legatees,  and  to  what 
sums  they  are  entitled  —  Oode  of  OivU  Procedure,  eeeUon  2748. 

The  surrogate  has  Jurisdiction,  upon  entering  a  decree  for  the  judicial 
settlement  of  an  executor's  account,  to  determine  who  are  testator's 
legatees,  and  to  what  sums  they  are  respectively  entitled  and  in  spite 
of  the  limitations  of  section  2748  of  the  Code  of  Civil  Procedure,  he 
may  exercise  such  Jurisdiction  in  respect  to  legacies  whose  validity  is 
disputed  hy  the  executor,  and  even  in  cases  where  such  determination 
necessarily  involves  the  construction  of  the  testator's  will. 

New  York  County ^  November y  1884. 
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Rollins,  J,  —  This  testator,  by  one  of  the  clauses  in  the 
second  article  of  his  will,  gives  $500  "  to  the  trustees  of  the 
Second  Avenue  M.  K  Church,  comer  of  One  Hundred  and 
Nineteenth  street,  towards  paying  oflf  the  debt  of  the  church." 
By  the  same  clause,  also,  he  gives  '^  to  the  managers  or  trustees 
of  the  Methodist  City  Mission  five  hundred  dollars."  His 
executor  having  filed  an  account  of  his  administration,  now 
seeks  to  enter  a  decree  for  its  judicial  settlement ;  but  he 
attacks  the  validity  of  both  the  above  named  legacies,  and 
suggests  that  the  surrogate;,  for  lack  of  jurisdiction  to  determine 
the  questions  thus  raised,  should  direct  the  accounting  party 
to  retain  in  his  hands  a  sum  sufScient  to  meet  any  demands 
growing  out  of  these  bequests,  that  may  be  successfully  prose- 
cuted in  a  competent  tribunal. 

He  claims  that  the  bequest  first  named  is  ineffective  by 
reason  of  the  fact  that  the  church  in  One  Hundred  and 
Nineteenth  street  is  not  now  in  debt,  and  was  not  in  debt 
when  the  testator  died.  He  claims  also  that  there  is  no 
existing  person  or  institution  bearing  the  name  of  "  Methodist 
City  Mission,"  and  none  which  is  competent  to  take  the 
bequest  whereof  the  will  makes  the  Methodist  City  Mission 
the  beneficiary. 

It  is  insisted  in  behalf  of  the  parties  respectively  claim- 
ing as  legatees  that  the  surrogate  is  fully  authorized  by 
the  Code  of  Civil  Procedure  to  determine  these  disputed 
questions. 

Section  2743  of  that  Code  provides  that  "  where  an  account 
is  judicially  settled  as  prescribed  in  this  article,  and  any  part 
of  the  estate  remains  and  is  readv  to  be  distributed  to  the 
creditors,  legatees,  next  of  kin,  husband  or  wife  of  the  decedent, 
or  their  assigns,  the  decree  must  direct  the  payment  and 
distribution  thereof  to  the  persons  so  entitled,  according  to 
their  respective  rights. 

The  section  further  declares  that  "  where  the  validity  of  a 
debt,  claim  or  distributive  share  is  not  disputed  or  has  been 
established^  the  decree  must  determine  to  whom  it  is  payable, 
Vol.  I  8 
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the  snm  to  be  paid  by  reason  thereof  and  all  other  questions 
conceding  the  same." 

In  the  case  of  Frdemnick  agt.  Miller  (1  Demarest^  136-151) 
I  contrasted  the  section  just  quoted  from  the  Code  with  the 
statutory  provision  which  it  had  superseded,  namely,  section  71, 
title  3,  chapter  6,  part  2  of  the  Revised  Statutes  (3  Banks^  6th 
ed.j  104).  I  referred  to  the  fact  that  while  by  the  earlier  pro- 
vision the  right  of  determining  all  questions  concerning  any 
debt,  claim,  legacy,  bequest  or  distributive  share  had  been  con- 
ferred upon  the  surrogate,  the  authority  of  that  ofScer  to  make 
.such  determination  is  limited  by  the  later  statute  to  ''  debts, 
claims  or  distributive  shares  whose  validity  is  not  disputed  or 
has  been  eetahlisheds 

Because  of  this  fact  and  because  of  the  fact  that  Mr.  Com- 
missioner Throop  had  declared  in  his  edition  of  the  Code  by  a 
sote  to  the  very  section  under  consideration,  that  it  was  the 
purpose  of  the  codifiers  to  bring  the  letter  of  the  new  enact- 
ment into  unmistakable  conformity  with  the  construction  that 
the  courts  had  put  upon  the  old,  I  felt  bound  to  hold  in 
Fraenznich  agt.  Miller^  that  whenever  an  executor  or 
^ministrator  should  dispute  the  validity  of  a  demand  against 
his  decedent's  estate,  whether  such  demand  should  be  made 
in  behalf  of  one  claiming  as  creditor,  or  as  legatee,  or  in  any 
other  capacity  whatsoever,  the  authority  of  the  surrogate 
in  the  premisesxwould  be  straightway  suspended,  and  would 
remain  suspended  until  the  validity  of  such  demand  should 
have  been  passed  upon  by  some  tribunal  of  competent  juris- 
diction, and  by  some  other  tribunal,  of  course,  than  the  court 
•or  the  surrogate. 

While  this  interpretation  was  in  my  judgment  unavoidable, 
I  adopted  it  with  no  little  reluctance,  and  am  glad  to  find 
what  seems  to  me  abundant  warrant  for  abandoning  it,  in 
certain  recent  decisions  of  the  court  of  appeak. 

In  "  Matter  of  Verplanch  Estate^  (91  IT.  T.,  439),  where 
questions  similar  to  those  here  presented  were  under  consider- 
ation, Eabl,  J.,  pronouncing  the  unanimous  opinion  of  that 
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eourf,  decliired  that  snirogatee  ^'  mast  have  jnrisdiction  to 
Gonstme  wills  so  far  at  least  as  is  Deedf al  to  determine  to  whom 
legacies  shall  be  paid."  Referring  to  the  then  recent  decision 
in  Ri^gs  agt  Cragg  (89  N.  T.,  479),  he  added :  "  We  were 
unanimously  of  the  opinion  that  they  possessed  such  a  power 
under  the  Bevised  Statutes  before  the  Code  of  Civil  Procedure, 
and  it  was  clearly  not  the  mtention  of  the  Code  to  narrow  or 
diminish  the  jurisdiction  of  surrogates  hut  rather  to  enlarge 
it.^^  By  the  words  italicised,  taken  in  connection  with  their 
context,  I  understand  that  the  propositions  declared  in  liiggs 
agt.  Cragg^  respecting  the  jurisdiction  of  surrogates  upon  final 
accountings,  though  those  propositions  in  terms  relate  only  to 
cases  arising  under  the  Revised  Statutes,  are  pronounced  to 
be  equally  applicable  to  cases  arising  under  the  Code. 

In  Riggs  agt.  Cragg  a  person  claiming  as  legatee  sought  to 
enloroe  from  his  testator's  executors  the  payment  of  a  dis- 
puted legacy.  There  were  divers  persons  interested  in  the 
estate  whose  rights  would  be  affected  by  the  enforcement  of  a 
decree  in  the  petitioner's  favor.  None  of  these  persons  were 
cited  or  had  appeared  as  parties  to  the  proceeding.  Com- 
menting upon  this  fact,  Andrews,  J.,  pronouncing  the  opinion 
of  the  court,  said :  '^  When  the  surrogate  can  see  that  other 
persons  claim,  or  may  claim  the  same  thing  as  the  petitioner, 
and  that  a  real  question  is  presented  as  to  the  right  of  several 
persons  to  the  legacy  or  fund,  natural  justice  requires  that  he 
should  not  proceed  to  a  determination  without  the  presence  of 
all  the  parties  who  may  be  affected  by  the  adjudication.  The 
statute  provides  for  bringing  in  all  the  parties  in  interest  on 
the  final  accounting,  amd  in  that  proceeding  jurisdiction  is 
conferred  to  settle  and  adjust  conflicting  rights  and  interests,^^ 

The  learned  justice  subsequently  referred  to  the  oft  cited 
decision  in  JBevan  agt  Cooper  (72  iT.  Z".,  817),  and  after 
suggesting  that,  upon  the  reported  facts  of  that  case,  there 
seemed  to  have  been  no  necessity,  as  incident  to  the  accounting 
cr  distrUnstionj  for  the  surrogate  to  assume  the  power  of 
interpreting  the  testator's  will,  added :    ^'  It  is  doubtless  troie 
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that  a  sarrogate  has  no  general  jurisdiction  in  the  con- 
Btruction  of  wills,  bnt  where  the  right  to  a  legacy  dependis 
upon  a  question  of  construction,  it  must  be  dctennined  before 
a  decree  for  distribution  can  be  made.  The  surrogate  haSj 
we  thinkj  jurisdiction  *  *  *  upon  a  final  account- 
inffy  where  all  parties  interested  are  before  the  courts  to 
determine  such  construction  as  incident  to  the  authority  to 
make  dietribtUionJ*^ 

In  ^^ Matter  of  Verplanck^^  {supra),  the  court  of  appeals 
recently  upheld  a  surrogate's  authority  to  determine,  upon  an 
executor's  accounting,  whether  a  provision  in  a  testator's  will 
should  be  deemed  invalid  as  involving  a  suspension  of  the 
power  of  alienation,  and  whether  by  another  provision  directing 
distribution  of  a  portion  of  his  estate,  the  testator  intended  a 
distribution  j?^  stirpes  or  one  jp^  capita. 

The  opinion  of  Ruokjb,  0.  J.,  in  blester  agt.  Shepard  (92 
N.  T.J  251),  contains  certain  intimations  that  are  not,  perhaps, 
in  thorough  harmony  with  the  doctrine  of  the  two  cases  last 
cited,  but  that  doctrine  has  been  still  more  recently  reasserted 
by  the  court  of  last  resort,  Andrews,  J.,  pronouncing  its 
opinion  in  Purdy  agt.  Hoyt  (92  If.  Y.,  446), 

Upon  the  authority  of  these  decisions,  I  must  deny  the 
motion  of  counsel  for  the  executor,  and,  in  the  decree  about 
to  be  entered,  must  settle  and  determine  the  rights  of  all  who 
claim  as  legatees  under  the  wiU.  A  reference  will  be  ordered 
for  that  purpose. 
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N.  Y.  COMMON  PLEAS. 
Pbteb  Bows,  Bheriff,  agt.  Ghables  W.  Wilkinb  and  others. 

Sheriff —  AUachment — B(md  of  indemnity — Duty  of  tihsriff  when  bond  of 
indemnity  i$  given — WJien  demand  not  necessary  before  brijiging  action 
against  sheriff—  When  sheriff  *s  acts  are  ratified  by  attaching  creditors  — Code 
of  CieU  Procedure,  section  709. 

Where  a  sheriff  makes  a  levy,  and  then  receiyes  a  bond  of  indemnity,  he 
is  bound  to  hold  the  property  until  it  is  adjudged  that  it  does  not  belong 
to  the  defendant,  unless  the  party  giving  the  bond  instructs  him  to 
release  the  levy. 

Where  an  attachment  is  set  aside  for  irregularity,  and  there  is  no  adjudi- 
cation as  to  the  ownership  of  the  property  levied  on,  the  sheriff  ought 
not  to  surrender  it  to  a  person  whose  claim  the  bond  of  indemnity 
makes  it  his  duty  to  contest  Section  709  of  the  Code  of  Ciyil  Procedure 
does  not  apoly  to  such  a  case. 

A  demand  is  not  necessary  before  bringing  an  action  where  the  sheriff 
levies  upon  the  goods  of  a  party  not  named  in  the  process. 

Even  if  it  had  been  the  duty  of  the  sheriff  to  surrender  the  goods  on  the 
setting  aside  of  the  attachment,  notwithstanding  he  had  received  a  bond 
of  indemnity,  his  retention  of  the  goods  was  ratified  by  the  attaching 
creditors  inasmuch  as  they  subsequently  appealed  from  the  order  vacat- 
ing the  attachment,  and  thereby  manifested  an  intention  to  hold  the 
goods,  if  possible ;  and  they  ratified  the  sale  of  the  goods  under  an  exe- 
cution, issued  at  their  instance  in  the  attachment  suit,  by  accepting  the 
proceeds  of  the  execution  sale. 

Trial  Term,  July,  188t 

About  December  10, 1880,  Talbot,  Wilmarth  &  Co.  obtained 
a  warrant  of  attachment  against  the  property  of  Harriet  S. 
Brigga,  under  which  the  plaintiflf,  then  sheriflE  of  the  city  and 
county  of  New  York,  December  11,  1880,  attached  the  stock 
fixtures,  &c.,  in  the  store  No.  140  Fulton  street.  New  York 
city,  where  Mrs.  Briggs  had  been  carrying  on  business  as  tailor. 
The  same  day  the  attached  property  was  claimed  by  Geoige 
"W*.  Galinger,  as  her  assignee,  for  the  benefit  of  creditoi-s. 
Against  this  claim  Talbot,  Wilmarth  &  Co.  gave  the  indemnity 
bond  to  the  sherifE,  upon  which  the  present  action  is  founded. 
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Mrs.  Briggs  moved  to  vacate  the  attachment  for  irregularity, 
and  by  an  order  dated  December  20,  18S0,  the  motion  was 
granted.  This  order,  after  signature  but  before  entry,  was 
exhibited  by  the  assignee  to  the  sheriff,  but  no  copy  appears  to 
have  been  served.  From  this  order  the  creditors  appealed ; 
upon  the  appeal  the  general  term,  by  order  dated  January  — ^ 
1881,  affirmed  it. 

On  December  24,  1880,  the  assignee  commenced  an  action 
against  the  sherifE  for  the  trespass  in  entering  the  store  No. 
140  Fulton  street,  December  11,  1880,  and  wrongfully  taking 
possessaion  of  the  attached  property  and  converting  the  same 
to  his  own  use.  He  also  alleged  demand  of  the  property  and 
refusal  to  return  the  same.  This  action  was  defended  by  the 
sheriff,  the  creditors'  attorneys  giving  directions  and  taking 
part  in  its  conduct  and  trial.  Upon  the  trial  the  assignee  tes- 
tified to  the  trespass  and  a  demand  December  11,  1880,  and 
also  to  a  demand  after  the  vacation  of  the  attachment.  The 
court  there  ruled  that  the  sheriff  could  not  prove  the  fraudulent 
character  of  the  assignee's  title,  and  also  that  if  a  demand  were 
made  after  vacation  of  the  attachment,  nothing  remained  for 
the  jury  except  to  assess  damages.  The  jury  found  for  the 
assignee,  and  judgment  was  entered  thereon  against  the  sheriff. 
The  present  action  is  brought  against  the  indemnitors  to 
recover  the  amount  of  that  judgment,  and  the  expenses 
incurred  in  its  defense. 

Pending  that  action  Talbot,  Wilmarth  &  Co.  recovered 
judgment  in  the  attachment  suit  against  Mrs.  Bri^s,  and  the 
property  in  question  was  sold  under  execution  thereon,  and 
the  proceeds  paid  to  their  attornqys,  who  had  full  knowledge 
of  the  source  whence  it  came.  Upon  the  present  trial  the  evi- 
dence was  conflicting  as  to  whether  the  assignee  made  any 
demand  upon  the  sheriff ;  but  it  appeared  that  the  creditors' 
attorneys  had  tendered  the  property  back  to  him,  and  he  had 
refused  it,  and  also  that  he  had  stated  to  the  sheriff's  officer  in 
charge  of  the  writ  that  he  would  not  receive  it  except  upon 
certain  conditions  to  be  complied  with  by  the  creditors. 
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The  defendants  here  claimed  that  the  omission  of  the  sheriff 
to  deliver  the  property  to  the  assignee  at  once,  npon  the  vaca- 
tion of  the  attachment,  released  them  from  liability ;  and  also 
that  the  alleged  demand  and  refusal  at  that  time  were  the 
foundation  of  the  action  against  the  sheriff,  and  that  recovery 
was  had  against  him  solely  npon  that  ground. 

Henry  E,  Krwx  and  Malcolm  Chraham^  for  plaintiff. 
Alexander  BlumenateU  and  M.  J.  Hirach^  for  defendants. 

Van  Hobbbk,  J.  —  The  plaintiff  in  his  capacity  of  sheriff 
levied  an  attachment  against  Harriet  S.  Briggs  upon  certain 
property  claimed  by  George  W.  Gkilinger.  Upon  the  assertion 
by  Galinger  of  his  claim  the  sheriff  demanded  a  bond  of 
indemnity,  which  was  given  to  him,  the  defendants  in  this 
action  being  the  obligors  who  executed  the  bond.  The  sheriff, 
being  so  indemnified,  refused  to  surrender  the  property  to 
GUiinger.  Mrs.  Briggs  then  moved  to  vacate  the  attachment. 
The  motion  made  to  set  aside  the  attachment  was  granted,  and 
an  appeal  was  taken  from  the  order  by  which  the  attachment 
was  vacated.  Before  that  appeal  came  on  for  argument  Galinger 
swears  tliat  he  again  demanded  the  property  of  the  sheriff,  and 
that  the  sheriff  again  refused  to  surrender  it.  Whether  he 
did  so  or  not  Galinger  brought  his  action  for  the  value  of  the 
property,  and  the  sheriff  at  once  gave  notice  to  the  obligors  of 
the  bond  of  the  fact  that  Galinger  had  brought  suit  against 
him.  The  obligors  from  that  time  forward  participated  in  the 
defense  of  the  action  against  the  sheriff,  and  the  attorneys  for 
the  plaintiff  who  sued  out  the  attachment  were  present  at  the 
trial  and  took  part  in  it.  After  Galinger  had  brouglit  his 
action  the  appeal  from  the  order  that  vacated  the  attachment 
was  argued,  but  tiie  order  was  affirmed. 

When  the  action  against  the  sheriff  was  tried  the  court 
excluded  the  defense  set  up  by  the  defendant  because  the  order 
that  vacated  the  assignment  deprived  the  sheriff  of  his  justi- 
fication for  holding  the  property.     The  attachment  having 
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fallen,  the  sheriff  conld  not  avail  himself  of  it  as  p  maniment 
of  title.  The  action  brought  by  Gblinger  was  trespass,  not 
trover,  and  the  question  of  demand  did  not  arise  in  the  case. 
Galinger  alleges  in  his  complaint  that  the  sheriff  wrongfully 
entered  his  store,  and  wrongfully  took  possession  of  the 
property  sued  for,  and  under  those  allegations  could  recover 
damages  for  the  invasion  of  his  land  as  well  as  for  the 
asportation  of  his  goods.  It  is  true  that  the  judge  at  the 
trial  seemed  to  suppose  that  the  issues  were  the  same  as 
if  the  action  was  between  the  sheriff  and  Mrs.  Briggs,  the 
defendant  in  the  attachment ;  for  he  dwells  upon  the  demand, 
though  a  demand  could  not  be  requisite  if  the  goods  that 
were  seized  under  the  attachment  belonged  to  a  person 
not  named  in  the  warrant.  Galinger's  cause  of  action  was 
complete  when  the  sheriff  took  his  goods  under  an  attachment 
against  Mrs.  Briggs,  and  no  demand  was  necessary.  The 
ruling  of  the  judge  was  correct,  however,  though  the  reason 
he  gave  for  it  was  inappropriate.  When  it  appeared  that  the 
attachment,  which  was  the  sheriff's  only  warrant  for  the  levy, 
had  been  set  aside,  his  right  to  attack  the  title  of  Galinger  no 
longer  existed,  and,  therefore,  the  only  duty  that  remained 
for  the  judge  and  the  jury  was  to  assess  Galinger's  damages 
for  the  wrongful  taking  that  he  complained  of.  The  criticism 
I  have  made  upon  some  observations  of  the  trial  judge  does 
not  prevent  me  from  giving  full  faith  and  credit,  and  full 
force  and  effect,  to  the  verdict  and  to  the  judgment  that  was 
entered  thereon. 

The  statue  of  the  parties  to  this  litigation  was  not,  in  reality, 
at  all  affected  by  the  question  as  to  whether  or  not  Galinger 
made  a  second  demand  upon  the  sheriff  after  the  vacation  of 
the  attachment. 

It  is  true  that  if  the  property  had  been  surrendered  by  the 
sheriff,  and  accepted  by  Mr.  Galinger,  the  action  against  the 
sheriff  would  not  in  all  probability  have  been  brought,  but 
that  would  have  been  because  Galinger  did  not  see  fit  to 
prosecute  his  demand  for  damages  for  the  original  wrongful 
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taking.  If  Galinger  had  seen  fit  to  bring  his  action  notwith- 
standing the  return  to  him  of  the  property  that  had  been 
levied  on,  the  sheriff  would  doubtless  have  looked  to  the 
indemnity  bond  for  reimbursement.  But  it  is  argued  by  the 
defendant  that  as  Galinger  swore  at  the  trial  of  his  action 
against  the  sheriff  that  after  the  vacation  of  the  attachment 
he  demanded  the  return  of  the  goods,  and  that  the  sheriff 
refused  to  surrender  them,  and  as  the  sheriff  did  not  at  that 
trial  offer  testimony  to  contradict  Galinger,  the  sheriff  has 
lost  the  right  to  claim  indemnity.  The  argument  is  that* 
section  709  of  the  Code  provides  that  "  where  an  attachment 
is  vacated  or  annuled,  or  an  attachment  is  discharged  upon  the 
application  of  the  defendant,  the  sheriff  shall  deliver  the 
attached  property  to  the  defendant  or  to  the  person  entitled 
thereto,  upon  reasonable  demand  or  upon  payment  of  all  costs, 
charges  and  expenses  legally  chargeable  by  the  sheriff,'!  and 
that  this  provision  imposes  a  duty  upon  the  sheriff  that  he 
must  perform  without  respect  to  the  interests  of  the  plaintiff 
in  the  attachment,  and  without  respect  to  his  having  been  given 
a  bond  of  indemnity.  "When  the  attachment  is  vacated," 
says  the  counsel  for  the  defendants,  "  it  is  the  duty  of  the 
sheriff  to  surrender  the  property  upon  demand  made,  and  he  # 
is  doing  a  wrongful  act  not  within  the  contemplation  of  the 
parties  at  the  time  the  indemnity  bond  was  executed  if  he 
persists  in  holding  the  goods."  This  is  begging  the  whole 
question.  When  the  indemnity  bond  was  given  the  sheriff 
had  seized  certain  goods  as  the  property  of  Mrs.  Briggs,  and 
Galinger  had  claimed  them,  and  had  demanded  them  of  the 
sheriff.  Wilki^s  and  his  associates,  the  plaintiffs  in  the  attach- 
ment, then  determined  to  dispute  GalingeFs  right  to  the  goods, 
and  to  try  the  question  of  his  title  in  the  courts.  Accordingly 
they  gave  to  the  sheriff  the  bond  of  indemnity,  and  required 
him  to  retain  the  goods  in  spite  of  Galinger's  asserted  title  I 

until  it  had  been  determined  by  the  judgment  of  a  court 
whether  Galinger  or  Mrs.   Briggs   was  the  owner  of  the  j 

property  at  the  time  it  was  levied  on.     The  indemnity  bond  j 

Vol.  I  4  j 

■! 


r» 


i-  ^   ^' 


HOWARD'S  PKACTICE  REPORTS. 


Bowe  agt  Wilkins. 


has  a  yerj  different  meaning  from  that  which  connsel  now 
seeks  to  ascribe  to  it.  It  was  intended  to  impose  npon  the 
sheriff  the  obligation  of  keeping  the  property  until  the  court 
should  deciJe  whether  Mrs.  Briggs  or  Galinger  was  the 
rightful  owner,  and  the  sheriff  would  have  made  himself 
liable  to  the  plaintiffs  in  the  attachment  if  (he)  had  given 
up  the  goods  before  the  question  of  Jfrs.  Briggs'  title  to  the 
goods  had  been  passed  upon  bj  the  court.  It  is  true  that 
the  attachment  was  set  aside  as  irregular  (for  the  order  shows 
that  it  was  vacated  upon  the  plaintiffs^  own  papers),  but 
that  did  not  determine  whether  or  not  Galinger  or  Mrs. 
Briggs  was  tlie  owner  of  the  property,  nor  did  it  establish 
that  Galinger  had  the  slightest  claim  to  it.  It  might  well  be 
that  the  attacliment  was  irregular,  but  an  adjudication  to  that 
effect  did  not  determine  that  Galinger  was  entitlexl  to  the 
property,  and  as  the  court  had  not  so  decided,  the  sheriff  was 
not  bound  to  assume  the  risk  of  deciding  the  question,  or  of 
delivering  the  property  to  him  merely  because  he  said  he  was 
the  owner.  The  plaintifb  in  the  attachment  said  he  was  not 
the  owner,  and  if  the  sheriff  had  undertaken  to  surrender 
the  goods  to  Galinger  he  would  have  been  answerable  in 
damages  to  the  plaintiffs  who  had  given  him  their  bond  of 
indemnity,  unless  he  could  show  affirmatively  that  Galinger 
did  actually  own  the  goods  at  the  time  of  the  levy.  In  other 
words,  by  surrendering  the  property  the  sheriff  would  have 
stepped  into  Galinger's  shoes  and  become  the  antagonist  of 
the  plaintiffs  instead  of  their  bailiff.  After  the  vacation  of  the 
attachment,  a  completed  bale  of  the  goods  to  Galinger  could 
not  be  impeached  by  the  attaching  creditors  as  fraudulent  in 
fact,  but  it  still  was  in  their  power  to  establish  a  defense  by 
showing  that  Galinger  had  neither  title  to  nor  possession 
of  the  property.  Again,  the  plaintiffs  in  the  attachment  were 
not  content  with  the  special  term  order  that  set  aside  the 
attachment,  and  they  appealed.  Suppose  that  the  general 
term  had  reversed  the  order  of  the  special  term  and  held  the 
attachment  papers  to  be  sufficient,  what  would  the  position  of 
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the  sheriff  have  been  if  he  had  given  up  the  goods  ?  Would 
not  the  plaintiffs  in  the  attachment  have  said  with  over- 
whelming force,  "  this  is  a  valid  attachment,  and  you  levied 
goods  under  it ;  we  want  them ;  if  you  eay  that  you  have 
^iven  them  up,  you  must  answer  to  us  for  their  value ;  if  you 
say  that  Galinger  owned  them,  we  answer  that  that  is  the 
very  question  that  we  wish  to  try,  and  because  we  wished  to 
try  it,  we  gave  you  a  bond  of  indemnity ;  having  that  bond, 
it  was  your  duty  to  hold  the  goods  until  the  court  adjudged 
Galinger  to  be  the  owner,  or  imtil  we  told  you  to  give  the 
goods  up.  The  court  has  not  passed  upon  Galinger's  title  and 
we  have  never  instructed  you  to  yield  to  his  demand." 

If  this  would  have  been  the  relation  of  the  parties  towards 
each  other,  can  there  be  a  doubt  that  it  would  have  been 
wrong  for  the  sheriff  to  surrender  the  goods  even  if  after 
vacating  the  attachment  Galinger  had  made  a  second  demand. 
That  this  was  the  view  of  the  obligors  of  this  indemnity 
bond  is  incontestable.  After  this  action  was  brought  they 
went  on  with  their  appeal  from  the  order  that  set  aside  the 
attachment,  hoping,  doubtless,  that  the  order  would  be  reversed 
and  the  attachment  reinstated,  so  that  they  might  still  hold 
the  goods.  Can  it  be  pretended  that  the  plaintiffs  intended 
whilst  prosecuting  their  appeal  to  the  general  term  to  concede 
that  Galinger  was  entitled  to  the  property?  Was  not  the 
sole  object  of  the  appeal  to  secure  and  retain  the  goods  that 
had  been  attached  ?  If  the  appeal  had  been  successful,  would 
there  have  been  any  complaint  of  the  alleged  refusal  of  the 
sheriff  to  acknowledge  Galinger  as  the  owner  of  the  property  t 
Because  their  appeal  failed,  should  they  be  allowed  to  repudi- 
ate the  action  of  the  sheriff  ?  The  course  of  the  sheriff  met 
their  views  exactly  until  the  result  of  the  appeal  disappointed 
their  hopes.  The  attempt  to  make  the  sheriff  responsible  for 
the  result  of  the  Galinger  suit  is  most  unfair,  for  the  blame, 
if  blame  there  be,  should  fall  on  those  who  committed  the 
irregularity  in  suing  out  the  attachment. 

Again,  the  attorneys  for  the  plaiutiff  in  the  attachment, 
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with  tlie  full  knowledge  of  the  source  from  which  the  money 
was  obtained,  collected  from  the  sheriff  the  proceeds  of  the 
goods  that  had  been  seized  under  the  attachment.  They  paid 
this  money  to  their  clients.  There  is  no  question  here  as  to 
the  levy,  nor  any  doubt  that  it  was  made  with  the  sanction  of 
the  plaintiffs.  The  indemnity  bond  was  given  to  protect  the 
sheriff  from  loss  by  reason  of  his  levy  on  these  very  goods  in 
case  Galinger  established  a  title  to  them.  The  receipt  of  the 
proceeds  of  the  sale  by  the  plaintiff  was  under  those  circum- 
stances a  full  ratification,  if  one  were  needed,  of  the  acts  of 
the  shei'iff  in  selling  the  goods  under  the  execution. 

The  equities  of  the  case  are  all  with  the  sheriff.  If  Wilkius 
and  Talbot  had  directed  the  sheriff  to  give  up  the  goods  after 
the  attachment  had  been  vacated  by  the  special  term,  there 
would  then  have  been  a  good  defense  to  this  action  on  the 
bond  of  indemnity.  A  refusal  by  the  sheriff  to  surrender  the 
property  in  such  a  case  might  well  be  said  to  be  a  wrong  on 
his  part  for  which  he  alone  should  be  held  liable ;  but  on  the 
facts  that  have  been  presented  to  me,  I  can  discover  no  prin- 
ciple of  law  nor  any  rule  of  fair  dealing  that  would  justify 
the  rejection  of  the  sheriff's  claim  to  indemnity. 

Judgment  for  the  plaintiff. 


SUPREME  COURT. 


In  the  Matter  of  the  Application  of  Paul  Emil  Remt  Martin 
to  vacate  the  award  of  Charles  Cross,  umpire,  &c. 

Statutory  arbUration — Waiver  of  riglU  to  produce  mtneues — Right  of  parties 
to  appear  and  be  heard  before  the  umpire — When  award  a  nvXUty  and  toiil 
be  set  aside  as  toid. 

Although  a  party  may  waive  the  right  to  be  heard  and  to  produce  wit- 
nesses before  arbitrators,  such  right  will  not  be  deemed  to  have  been 
waived  unless  the  waiver  is  clearly  demonstrated. 

Even  if  a  party  waives  his  right  to  appear  before  the  two  original  arbitra- 
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ton,  he  is  Btill  entitled  to  appear  and  be  heard  before  the  umpire,  and 
an  award  by  the  latter  where  a  party  has  had  no  opportunity  to  appear 
liefore  him  is  void. 

On  a  motion  to  vacate  and  set  aside  an  award  where  it  appeared  that  the 
umpire  was  not  notified  until  the  28th  of  April,  1884,  that  he  would  be 
called  upon  to  act.  On  the  29th  of  April,  1884,  he  accepted  the  posi- 
tion, and  on  the  80th  of  April,  1884,  he  made  his  award.  The  parties 
were  not  called  before  the  umpire,  nor  were  they  heard  before  him  and 
the  arbitrators.  I  le  took  the  statements  which  had  been  laid  before  the 
arbitrators  and  verbally  settled  the  differences  between  such  arbitrators, 
and  gave  his  decision  as  umpire  and  made  his  award,  which  award  was 
subsequently  acquiesced  in  and  agreed  to  by  the  arbitrators: 

Meldf  that  the  award  should  be  vacated  and  set  aside. 

Jfew  York  Chambers^  October ^  1884, 
Oeorge  H.  Yeamam^  for  relators. 
Eindahopf  dk  CardozOj  for  respondent. 

Lawbknos,  J.  —  I  am  of  tlie  opinion  that  the  submission  in 
this  case  was  a  submission  under  the  statute,  and  that  the  case 
must  be  disposed  of  on  that  assumption. 

As  the  parties  reduced  their  agreement  to  writing  it  seems 
to  tne  that  they  must  stand  or  fall  by  that  agreement,  and  that 
it  is  not  competent  for  me  to  consider  the  negotiations  which 
may  have  taken  place  between  the  parties  prior  to  the  signing 
of  the  agreement.  By  the  agreement  it  is  provided  that  "  it 
is  hereby  further  mutually  agreed  that  the  judgment  of  the 
supreme  court  of  the  state  of  New  York  shall  be  rendered 
upon  the  award  entered  pursuant  to  this  submission."  At 
common-law  judgment  could  not  be  entered  upon  an  award, 
but  the  parties  were  left  to  an  action  to  enforce  the  same. 
So,  too,  the  acknowledgment  of  the  submission  is  clear  evi- 
dence to  my  mind  that  the  parties  intended  to  make  a 
submission  under  the  statute,  and  not  otherwise. 

The  agreement  of  submission  does  not  contain  any  provision 
for  the  appointment  of  an  umpire  in  the  case  of  a  disagree- 
ment between  the  arbitrators ;  but  inasmuch  as  the  parties  to 
the  submission,  on  the  same  day  on  which  the  agreement  of 
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snbmission  was  executed,  also  signed  an  agreement  in  writing 
waiving  the  oath  of  the  arbitrators,  and  the  nmpire  selected 
bj  them,  I  think  that  the  two  papers  should  be  read  together, 
and  that  it  mnst  be  held  that  the  parties  contemplated  the 
appointment  of  an  nmpire  in  case  the  arbitrators  were  unable 
to  agree. 

Although  a  party  may  waive  the  right  to  be  heard  and  to 
produce  witnesses  before  arbitrators,  such  right  will  not  be 
deemed  to  have  been  waived  unless  the  waiver  is  deafly 
demonstrated  {See  Day  agt  Hammond^  67  -ST.  JT.,  479,  and 
the  cases  cited  by  D wight,  Commissioner;  see^  ahOy  Brouon 
agt.  Lyddy^  11  jUtm,  451). 

In  this  case  there  is  evidence  on  the  part  of  Mr.  Blum 
which  tends  to  show  a  waiver  by  the  parties  of  the  right  to 
call  witnesses  (see  affidavits  of  Alfred  Blum),  or  to  be  farther 
heard  after  they  had  produced  their  written  statements  before 
the  arbitrators.  But  there  is  no  evidence  which  shows  that 
either  of  the  parties  agreed  that,  in  case  the  arbitrators  dis- 
agreed and  found  it  necessary  to  appoint  an  umpire,  the  parties 
should  not  be  heard  before  such  umpire  and  be  allowed  to 
produce  evidence  before  him.  I  regard  this  fact  as  fatal  to 
the  award  in  this  case.  In  the  case  of  Brown  agt.  Lyddy 
{supni)  it  was  held  that,  '^  even  if  a  party  waived  his  right  to 
appear  before  the  two  original  arbitrators,  he  was  still  entitled 
to  appear  and  be  heard  before  the  nmpire,  and  that  an  award 
by  the  latter,  where  a  party  had  had  no  opportunity  to  appear 
before  him  was  void.''  Now,  in  this  case  it  appears  that  the 
nmpire  was  not  notified  until  the  S8th  of  April,  1884,  that  he 
would  be  called  upon  to  act  as  such  umpire.  On  the  29th  of 
April,  1884,  he  accepted  the  position,  and  on  the  80th  of  April, 
1884,  he  made  his  award.  The  parties  were  not  called  before 
the  umpire,  nor  were  they  heard  before  him  and  the  arbitrators. 
He  took  the  statements  which  had  been  laid  before  the  arbi- 
trators, and  to  use  his  own  language  ^'having  verbally  settled 
the  differences  between  you  (that  is  the  arbitrators),  and  given 
my  decision  as  mnpire,  which  of  course  is  binding,  &c.,"  he 
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I  reasons  for  the  award  which  be  made, 
eqaeotlj  acqnieeced  ia  and  agreed  to  bj 
e  case  of  Day  agt.  Hammond  (57  ^.  Y, 
:oHT,  commiBBioner,  qnotes  approvinglj 
1  arbitratore,  wherein  the  learned  author 
ta-yn:  •■  i.iie  umpire,  when  called  apon  to  act,  is  in  general 
invested  with  the  same  powers  as  the  arbitrators,  and  bound 
by  the  same  rules,  and  has  to  perform  the  same  dutiee.  He 
must  parsne  the  same  regular  course  with  respect  to  the  con- 
duct of  the  case  as  arbitrators.  He  most  examine  such  wit- 
nesBes  a«  the  parties  choose  to  produce,  and  as  to  such  points 
as  they  cbooee  to  rabe,  although  the  same  witnesses  have  been 
examined  as  to  the  same  points  before  the  arbitrators.  He 
may  not  take  the  evidence  or  any  part  of  it  from  the  notes  of 
the  arbitrators,  unless  there  be  i  special  provision  in  the  sub- 
mission or  a  clear  agreement  between  the  parties  permitting 
euch  a  comw  "  See,  also,  Mmendorfsgt.  Harris  (23  Wend., 
628),  wherein  it  was  held  that  if  an  umpire  decides  without 
having  appointed  a  time  for  hearing,  or  without  giving  notice 
of  it  to  a  losing  party,  the  award  is  a  nnllity  in  a  court  of  law 
{See,  aUfiy  the  cages  cited  in  Dwioht,  eommieeioner'a  opinion^ 
67  N.  r.  B^  486). 

For  the  reasons  above  stated,  I  deem  it  nnnecesB&ry  to  ood- 
ndor  the  Tarions  other  qnestiona  which  were  discussed-  by 
counsel,  on  the  ai;gument,  and  it  followa  therefore  that  the 
motion  to  vacate  and  set  aside  the  award  shoald  be  granted, 
with  costs. 
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N.  T.  SUPERIOR  COURT. 

Peter    Mabib  et  al,   agt.   Cornelius   X.    G-abrison, 

interpleaded,  &c. 

Hrfereet —  TrialB  Ity  —  When  referee  wiXl  not  be  removed  on  the  grounds  of 

Hoe  and  ineapadty. 

The  Code  of  Procedure  has  prescribed  the  method  of  trial  before  a  referee, 
and  has  provided  that,  except  in  certain  excepted  cases,  the  whole  or 
any  of  the  issues  in  an  action  must  be  referred  upon  the  consent  of  the 
parties;  and  where  the  stipulation  names  the  referee,  the  clerk  must 
enter  an  order  of  course,  referring  the  issue  or  issues  for  trial  to  tliat 
person  only. 

The  referee  is  there  given  substantially  the  same  power  as  is  given  to  a 
judge  on  the  trial  by  the  court  without  a  Jury,  and  provision  is  made 
for  an  appeal  from  judgment  upon  a  trial  by  a  referee,  in  the  same 
manner  as  upon  the  trial  by  the  court  without  a  jury. 

As  the  court  in  such  case  has  no  voice  in  determining  whether  the  case 
should  be  referred,  or  in  selecting  the  person  who  should  preside  at  the 
trial,  it  would  not  be  justified  in  vacating  the  order  entered  on  such 
stipulation,  except  upon  proof  of  some  act  of  the  referee  tending  to  show 
that  some  means  or  influence  other  than  the  evidence  and  argument 
adduced  before  him  have  or  will  influence  his  decision. 

Where  on  a  motion  to  remove  a  referee  on  the  grounds  of  bias  and  incapa- 
city, the  party  moving,  to  support  their  allegations,  set  forth  in  their 
aflidavits  a  great  number  of  the  rulings  of  the  referee  on  the  trial  of  the 
action  before  him,  and  claimed  that  such  rulings  entitled  such  party  to 
to  the  relief  demanded: 

Held,  that  as  the  rulings  referred  to  are  decisions  of  the  questions  which 
the  parties  had  consented  should  be  determined  by  the  referee  named 
and  selected  by  them  to  decide  (the  legislature  having  provided  a  method 
of  review),  if  he  has  committed  an  error  in  his  decisions,  the  defeated 
party  should  be  left  to  his  remedy  by  appeal 

Special  Term^  December^  1884. 

Motion  by  defendants  to  remove  referee, 

Henry  Z.  Clvnton^  for  motion. 

Mason  W.  Tyler  and  Roecoe  CofMing^  opposed. 
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Marie  et  dL  agt.  Garrison. 

Inoraham.  J,  —  On  the  consent  of  all  the  parties,  an  order 
was  entered  "  that  this  action  be  referred  to  Hon.  Theodore 
W.  Dwight  of  the  city  of  New  York  to  hear  and  determine 
all  the  issnes  in  the  action."  Under  this  order  the  action  was 
bronght  on  for  trial  before  the  referee,  the  case  for  the  plain- 
tiff closed  and,  after  the  denial  of  a  motion  for  a  dismissal  of 
the  complaint,  defendants  proceeded  with  their  defense. 

Before  the  close  of  the  defense  defendants  made  this  motion 
to  remove  the  referee  and  vacate  the  order  of  reference,  on 
the  ground  that  the  referee  is  so  biased  and  prejudiced  in  favor 
of  the  plaintiffs  and  against  the  defendant  Garrison,  that  he  is 
not  impartial,  and  cannot  be  impartial  between  the  parties  to 
the  action,  and  that  said  referee  is  not  capable  of  applying  the 
well  settled  and  indisputable  principles  of  law  or  the  ordinary 
rules  of  evidence  to  the  facts  proved  before  him. 

The  defendants,  to  support  the  allegations  of  bias  and 
incapacity,  set  forth  in  their  affidavits  a  great  number  of  the 
rulings  of  the  referee  on  the  trial  of  the  action  before  him, 
and  claim  that  such  rulings  entitle  defendant  to  the  relief 
demanded.  There  is  no  allegation  of  any  action  of  the  referee 
showing  any  bias,  prejudice  or  feeling  on  his  part  against 
defendant  or  in  favor  of  plaintiff,  except  such  as  defendants 
claim  can  be  gathered  from  the  rulings  and  decisions  referred 
to.  All  of  the  rulings  complained  of  were  made  by  the 
referee  on  questions  arising  on  the  trial  of  the  action,  and  were 
among  the  questions  referred  to  him  by  the  order  of  reference. 

The  Code  of  Procedure  has  prescribed  the  method  of  trial 
before  a  referee,  and  has  provided  that,  except  in  certain 
excepted  cases,  of  which  this  is  not  one,  the  whole  or  any  of 
the  issues  in  an  action  must  be  referred  upon  the  consent  of 
the  parties ;  and  where  the  stipulation  names  the  referee,  the 
clerk  must  enter  an  order  of  course,  referring  the  issue  or 
issues  for  trial  to  that  person  only. 

The  referee  is  then  given  substantially  the  same  power  as  is 
given  to  a  judge  on  the  trial  by  the  court  without  a  jury,  and 
provision  is  made  for  an  appeal  from  judgment  upon  a  trial 
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by  a  referee,  in  the  same  maimer  as  npon  the  trial  by  the  court 
without  a  jury. 

It  will  be  seen  that  these  provisions  hare  established  a 
tribunal  to  a  great  extent  independent  of  the  court  in  which 
the  action  is  pending,  and  founded  on  the  consent  of  the 
parties  to  the  litigation.  It  is  a  tribunal  of  their  own  choosing. 
The  court  has  no  voice  in  determining  whether  the  case  should 
be  referred  or  in  selecting  the  person  to  preside  at  the  triaL 
If  the  court  would  not  have  had  the  power  to  choose  the 
referee,  where  the  stipulation  of  the  parties  named  the  person 
to  whom  the  action  shall  be  referred,  it  certainly  would  not  be 
justified  in  vacating  the  order  entered  on  such  a  stipulation, 
except  upon  proof  of  some  act  of  the  referee  tending  to  show 
that  some  means  or  influence  other  than  the  evidence  and  argu- 
ment adduced  before  him,  have  or  will  influence  his  decision. 

That  the  court  should  *^  guard  with  jealous  watchfulness 
the  rights  of  litigants  to  the  unbiased  judgments  of  a  jury  or 
referee "  should  never  be  lost  sight  of.  And  any  act  of  a 
referee  which  would  give  even  the  appearance  of  evil  should 
be  promptly  rebuked.  But  nothing  of  that  kind  is  claimed 
in  this  case. 

As  to  the  rulings  referred  to,  as  before  stated,  they  are 
•decisions  of  the  questions  which  the  parties  have  consented 
-should  be  determined  by  the  referee  named.  They  selected 
him  to  decide  such  questions.  The  legislature  has  provided 
a  method  of  review  if  he  has  committed  an  error  in  his 
decisions,  and  I  am  of  the  opinion  that  the  defeated  party 
should  be  loft  to  his  remedy  by  appeal. 

I  have  carefully  abstained  from  intimating  an  opinion  as  to 
the  correctness  of  the  rulings  complained  of,  presented  as  they 
Are  on  this  motion.  Without  the  whole  evidence  before  me 
it  would  be  impossible  to  form  an  intelligent  opinion  on  the 
subject.  It  is  only  necessary  to  say  that  no  misconduct  of  the 
i«f  eree  has  been  shown,  and  I  think  I  would  not  be  justified 
in  granting  this  motion. 

The  motion  must  therefore  be  denied,  with  costs. 
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COUET  OF  SESSIONS. 
The  People  agt.  John  HAERmaxoN  and  GsoBaE  Mbsseb. 

I  /boo*  ofeourt  to  mupend  ienUnee  after  eonoicUon — Wheneourt  cannot  after^ 

\  teardt  sentence  upon  tuck  eantdetion^-  Coda  of  dml  Procedure,  section 

9S2  —  P^nalCode,$eetionefi07,'ni. 

The  coart  of  aesstona  has  the  power  to  suspend  sentence  after  conviction 
and  may  at  any  time  afterwards  pronounce  sentence  upon  same 
conriction. 

But  if  the  rights  or  Hatui  of  the  prisoner  change,  as  where  when  he 
is  couTicted  he  is  under  sixteen  years  of  age  and  may  be  sentenced  to 
the  House  of  Refuge,  which  would  not  disfranchise  him,  after  he  passes 
that  age  he  cannot  be  sentenced  upon  such  conyiction. 


AHanyj  JVoveniber  Term^  1884. 

JoHK  0.  NoTTy  County  Judge^  and  Albert  E.  Hjnkan  cmd 
Pbtsb  Walker,  Associates. 

The  facts  are  sufficientlj  stated  in  the  opinion. 

D.  Cody  Herrick^  district  attorney,  for  the  people. 

OaUfi^-  B.  Hitif  for  prisoners. 

NoTT,  County  Judge.  —  At  the  Jnne  term  of  the  conrt  in 
1883,  the  defendants  Harrington  and  Messer  were  indicted 
for  the  crime  of  bnrglarj  in  the  second  degree,  and  upon 
their  arraignment  each  entered  a  plea  of  gniltj.  After  their 
pleas  this  conrt,  connty  jadge  Yan  Alsttke  presiding,  sus- 
pended sentence,  and  each  was  discharged  from  custody.  In 
November,  1884,  the  defendants  were  committed  to  jail  by 
one  of  the  police  justices  of  this  city,  charged  with  another 
crime.  The  district  attorney  on  December  5, 1884,  caused 
the  defendants  to  be  bronght  into  this  conrt,  and  moved  that 
each  be  sentenced  nnder  his  plea  of  gnilty  entered  at  the  Jane, 
1883,  term  of  this  conrt. 

The  defendants  through  their  counsel,  G.  R  ELitt,  object 
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thereto,  urging  various  grounds.  At  the  time  the  plea  was 
entered  both  defendantd  were  under  sixteen  years  of  age. 
Harrington  is  still  under  sixteen,  but  Messer  is  now  over  that 
age: 

In  the  case  of  the  People  agt.  Morrisette  (20  How,  Pr.^  118) 
the  court  of  oyer  and  terminer  refused  to  suspend  sentence, 
holding  that  no  suspension  of  sentence  or  stay  is  authorized 
except  upon  a  certiorari  or  writ  of  error,  on  application  in 
arrest  of  judgment,  or  for  a  new  trial,  but  this  ruling  is  con- 
trary to  the  current  of  cases  in  this  country,  and  the  precise 
point  has  been  recently  determined  in  the  fourth  department  of 
the  supreme  court.  In  the  People?^,  ChaveSy  says  Hardix,  J., 
"  we  regard  the  essential  question  in  this  case  so  firmly  resolved 
against  the  appellant  by  the  authorities  that  we  do  not  deem 
it  useful  to  open  the  question  for  fresh  investigation  and 
adjudication  "  (2  N.  Y.  Grim.  R.y  227).  It  is  just  and  proper 
that  the  power  to  suspend  sentence  should  exist  in  the  superior 
criminal  courts.  Great  harm  might  otherwise  flow  to  society 
in  the  destruction  of  the  means  of  those  charged  with  the 
administration  of  criminal  jostice  to  expose  throagh  this  aid 
dangerous  conspiracies  against  person  and  property.  "It 
would  seem,"  says  Dixon,  J.,  ^^  that  it  is  stating  the  matter  too 
broadly  to  assert  that  it  is  alwajrs  the  imperative  duty  of  a 
court  to  render  judgment  on  a  conviction  of  crime,  unless  some 
legal  proceedings  for  review  be  interposed,  considerations  of 
public  policy  may  induce  the  court  to  stay  its  hand "  {State 
agt.  Addy^  14  Vroom^  113;  39  Am.  H.j  546).  In  the  case  of 
Harrington  the  clemency  of  this  court  seems  to  have  had  no 
salutary  effect  upon  him.  We  find  him  again  in  the  custody 
of  the  law  charged  with  crime,  and  our  duty  is  to  impose 
sentence  on  him,  which  is  that  he  be  confined  in  the  House 
of  Refuge  during  the  pleasure  of  the  managers  {Park  agt. 
Peojjle^  1  Zans,y  263).  In  Messer^s  case  a  different  question 
is  presented.  In  his  case  at  the  time  of  his  plea  of  guilty,  he 
was  one  of  that  class  of  criminals  recognized  as  juvenile 
delinquents^  and  the  sentence  of  the  court  might  and  probably 
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would  have  been  to  the  Hoose  of  Refuge,  where  his  mind  would 
have  been  properly  trained  and  means  taken  to  reform  and 
educate  him,  and  although  but  for  the  provisions  of  the  Oode 
of  Civil  Procedure  {sec.  832)  he  would  be  disqualified  as  a 
witness  {People  agt.  Parity  41  N.  J".,  21),  yet  his  right 
to  vote  at  any  election,  when  arriving  of  age,  would  not  be 
taken  away  {Penal  Code^  sec.  711).  He  is  now  over  the  age 
of  sixteen  years,  and  if  sentenced  he  must  be  imprisoned  '^  in 
a  state  prison  for  not  more  than  ten  years,  nor  less  than  five 
years  "  {Penal  Code^  sec.  5o7),  or  to  the  Elmira  Reformatory, 
wherefrom  he  may  be  transferred  to  a  state  prison. 

A  sentence  now  under  the  plea  of  guilty  would  be  adding 
an  additional  penalty  to  that  which  might  and  probably  would 
have  been  suffered  if  sentenced  at  the  time  he  entered  his 
plea,  that  of  disfranchisement.  It  is  an  elementary  rule  that 
any  law  that  changes  the  punishment  and  inflicts  a  greater 
punishment  than  the  law  annexed  to  the  crime  when  commit- 
ted is  void  {Colder  agt.  Bull,  3  Dall,,  386-390),  and  the  rule 
is  the  same  when  the  law  is  changed  after  convictions 
{Hariung  agt.  People,  22  N.  Y,,  95).  The  humanity  of  our 
law,  and  the  genius  of  our  constitution  requires  that  no  severer 
penalty  should  be  imposed  on  a  criminal  than  that  which 
existed  when  the  offense  was  committed  or  a  conviction  had. 
In  State  agt.  Addy  (43  N,  J,  L.  -ff.,  113),  it  was  held  on  a 
conviction  of  maintaining  a  nuisance,  the  court  having  sus- 
pended sentence  on  payment  of  costs,  so  long  as  the  defendant 
should  abate  the  nuisance,  that  a  sentence  of  imprisonment 
at  a  subsequent  time  was  void. 

The  charity  of  a  court  should  not  be  allowed  to  work  an 
injustice  to  a  defendant.  Independent  of  the  question  of 
disfranchisement,  there  is  such  a  marked  difference  between 
the  methods  and  prison  discipline  of  the  House  of  Refuge 
and  a  state  prison,  that  it  is  apparent  a  sentence  now  of  Mes- 
ser  to  a  state  prison  would  be  harder  and  more  severe  than  if 
sentenced  over  a  year  ago  when  the  plea  was  entered! 
Entertaining  these  views  the  court  declines  to  sentence  Messer 
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on  his  plea  of  guilty,  and  remands  him  into  the  cnstody  of 
the  sheriff  under  the  later  criminal  cliarge,  upon  which  he 
was  committed  to  jail  to  be  proceeded  against  as  the  law 
directs. 


K  T.  SUPERIOR  COURT. 

Stephen  R.  Kbom,  plaintiff,  agt.  Ashbb  Kubshkedt,  defendant 

and  respondent. 

Jfon-rwrideTit  cUenJU —  When  dtfendanitnay  require  security  for  eosU — When 
aUamey  liable  for  such  eoita  —  Beeidenee  -^  What  eonatitiUee —  Codeof  O'wA 
Procedure,  eeeUoru  836^-8278. 

Mere  presence  in  the  state  daring  bosinesa  hours  does  not  constitute  resi- 
dence, BO  as  to  relieve  an  attorney  from  his  liability  for  costs,  under 
section  8278  of  the  Code  of  Civil  Procedure. 

It  is  no  answer  under  this  section  that  the  attorney  commenced  the  action 
in  good  faith  and  in  the  belief  that  the  plaintiff  and  his  family  were 
domiciled  in  New  York. 

Kor  does  the  omission  of  the  defendant  to  demand  security  for  costs 
during  the  pendency  of  the  action  affect  the  attorney's  liability* 

General  Term,  December,  1884. 

Before  Sedgwick,  (7.  J.,  Van  Vobst  amd  Fbeedscan,  JJ. 

A.  B.  Moore,  for  appellant. 

M.  A.  Kureheedt,  for  respondent. 

Fbeedman,  J, —  This  is  an  appeal  by  George  F.  Wellman, 
the  attorney  for  the  plaintiff,  from  an  order  requiring  him  as 
snch  attorney  to  pay  to  the  defendant  the  sum  of  $100  on 
account  of  the  costs  awarded  to  the  defendant  in  the  action. 
At  the  time  of  the  commencement  of  the  action  the  plaintiff 
resided  with  his  family  at  Plainfield,  New  Jersey,  and  he  still 
continues  to  reside  there. 
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Krom  tLgL  Knraheedt. 

Bj  section  3268  of  the  Code  of  Civil  Procedure,  the 
defendant  may  require  security  for  costs  to  be  given  where 
the  plaintiff  was  when  the  action  was  commenced,  a  person 
residing  without  the  state ;  and  by  section  S278  the  plaintiff's 
attorney  in  such  a  case  is  made  liable  for  the  defendant's  costs 
to  an  amount  not  exceeding  $100,  until  security  is  given  as 
prescribed,  although  the  defendant  has  not  required  such 
security  to  be  given. 

It  is  claimed,  however,  by  the  appellant  that  because  it  was 
made  to  appear  by  affidavit  that  at  the  time  of  the  commence- 
noent  of  the  action,  the  plaintiff  had  been  engaged  in  business 
in  the  city  of  New  York  for  about  sixteen  years,  he  was  not 
a  non-resident  within  the  meaning  of  section  3628,  though  he 
and  his  family  were  domiciled  in  another  state. 

After  a  careful  examination  of  the  cases  cited  to  illustrate 
the  distinction  between  residence  and  domicile,  and  conceding 
that  a  person  can  have  a  residence  in  one  state  and  his  domi- 
cile in  another,  I  fail  to  see  how  the  appellant  can  be  relieved. 
Mere  presence  in  the  state  during  business  hours  has  never  yet 
been  held  to  constitute  residence.  On  the  contrary,  in  the 
enforcement  of  our  attachment  laws  against  non-residents,  it 
has  repeatedly  been  held  that  presence  during  business  hours 
in  this  state  does  not  amount  to  residence  (  WaUaoe  c&  Sons 
agt  CaaOey  68  N.  F.,  370  ;  Ohaine  agt.  Wilson^  1  Bosw.y  673 ; 
Barry  agt.  BoohoveVy  6  Ahh.,  374). 

In  the  absence,  therefore,  of  a  statutory  provision  making 
presence  during  business  hours  in  this  state  equivalent  to  resi- 
dence, in  the  construction  of  section  3278,  the  order  appealed 
from  was  fully  warranted  by  the  facts  shown  to  the  court 
below. 

It  is  no  answer,  under  section  3278,  that  the  appellant 
commenced  the  action  in  good  faith  and  in  the  belief  that  the 
plaintiff  and  his  family  were  domiciled  in  New  York.  Nor 
does  the  omission  of  the  defendant  to  demand  security  for 
costs  during  the  pendency  of  the  action  affect  the  attorney's 
liability  (Jn  the  maUer  of  David  Lemj^  10  Daly^  391). 
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There  being  no  merit  in  any  of  the  points  raised  by  the 
appellant,  the  order  appealed  from  should  be  affirmed,  with 
costs,  &c. 

Sedgwick  and  Van  Vcest,  JJ.,  concurred. 


SUPREME  COURT. 


Valbntinb  S.  Cropsy,  respondent,  agt.  Philbtus  R.  Pebbt, 

appellant. 

BepHevin  —  Highioay  act.  Laws  of  1SQ7,  chapter  814 — Evidence  —  The  extent 
io  wJUch  a  cross-examining  counsel  may  go  into  matters  tohicfi  are  not  involved 
in  the  suit,  and  which  are  whoUy  immaterial,  for  the  purpose  of  impeaching 
a  party  or  witness —  Wfien  aetion  of  replevin  cannot  be  maintained  to  recover 
animals  seized  under  the  highway  act —  What  may  be  shown  as  a  bar  to  such 
action. 

Where  a  person  has  seized  animals  under  the  highway  act  (Laws  of  1867, 
eluip.  814),  and  instituted  proceeding's  under  the  statute  before  a  justice, 
the  owner  cannot  maintain  an  action  of  replevin  to  recover  their  pos- 
session, and  if  he  docs,  the  defendant  may  show  what  was  litigated 
before  the  justice  to  establish  his  right  to  seize  and  hold  the  animals  as 
a  bar  to  the  action  to  recover  the  possession  of  them. 

A  cross-examining  counsel  should  not  be  allowed  to  go  into  matters  not 
involved  in  the  suit  and  which  are  wholly  immaterial  in  the  case  for  the 
purpose  of  impeaching  a  party  or  witness.  In  order  to  impeach  a  wit- 
ness out  of  his  own  mouth  the  questions  must  be  confined  to  material 
matters  in  the  case  about  which  the  witness  has  testified. 

See  line  of  questions  put  in  this  case  which  the  court  condemns. 

Fourth  Department^  General  Ternty  January^  1884:. 

Before  SMrrn,  P.  e/1,  IIardin  and  Barker,  JJ, 

An  appeal  from  a  judgment,  entered  upon  a  verdict  in  the 
plaintiff's  favor,  in  an  action  of  replevin  for  a  span  of  horses. 

J,  D,  Decker^  for  appellant. 

Delhert  A.  Adams^  for  respondent. 
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Babkeb,  J.  —  At  the  time  of  the  commencement  of  the 
action,  the  plaintiff  waa  the  owner  of  tlie  property,  and  the 
same  was  in  the  actual  possession  of  the  defendant.  The 
defendant  sought  to  justify  the  detention  of  the  property, 
after  the  plaintiff  made  proper  demand  upon  him  for  a  return 
of  the  same,  npon  the  ground  that  the  horses  broke  into  his 
inclosnres  from  the  highway,  and  while  they  were  doing 
damage  to  growing  crops,  he  seized  and  took  them  into  his 
custody,  in  pursuance  of  the  provisions  of  chapter  814  of  the 
Laws  of  1867.  The  seizure  was  made  on  the  morning  of 
Saturday,  and  this  action  was  commenced  on  Monday  follow- 
ing, and  during  the  intermediate  time  the  property  remained 
in  the  possession  of  the  defendant. 

On  the  trial  the  plaintiff  gave  evidence  tending  to  show 
that  the  animals  broke  into  the  defendant's  fields  directly  from 
his  own  pasture  lot,  and  not  from  the  highway.  The  defend- 
ant's evidence  tended  to  show  that  the  horses  broke  into  his 
inclosnres  directly  from  the  highway  where  they  were  running 
at  large  and  unattended.  The  jury  were  instructed  if  the 
borses  were  running  at  large  in  the  highway,  and  broke  into 
the  defendant's  inclosnres  tlierefrom,  then  the  defendant  was 
entitled  to  a  verdict,  and  the  plaintiff  could  not  recover  as  the 
defendant's  detention  of  the  animals  was  justifiable  under  the 
provisions  of  the  statute,  that  if  they  broke  into  the  defend- 
ant's fields,  from  the  adjacent  pasture  lands,  then  the  plaintiff 
was  entitled  to  recover,  as  the  statute  afforded  the  defendant 
no  protection  in  such  a  case,  for  a  seizure  and  detention  of  the 
horses. 

It  was  held  in  HubheU  agt.  Meigs  (50  N.  P.,  480),  that  the 
act  has  no  application  to  trespassers  through  division  fences 
between  neighbors,  but  only  those  committed  from  the  road. 
The  rule  of  law  laid  down  by  the  trial  judge  was  in  strict 
compliance  with  the  statute  as  interpreted  by  this  decision. 

The  defendant  insists,  however,  that  upon  the  trial,  he  pre- 
sented conclusive  evidence  that  the  horses  came  into  his 
inclosnres  from  the  highway.     In  support  of  this  position,  he 
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proved  that  on  the  same  day  the  horses  were  seized  by  the 
defendant,  and  immediately  thereafter,  he  made  complaint  in 
writing,  under  oath,  to  William  Leach,  a  justice  of  the  peace, 
in  the  town  in  which  such  seizure  was  made,  and  that  there- 
upon  the  magistrate  issued  a  summons  returnable  on  the  7th 
day  of  July,  1877,  and  the  same  was  returned  as  served  in  the 
manner  required  by  the  terms  of  the  act.  It  appears  that 
this  process  was  served  upon  the  plaintiff  in  this  action  as 
owner,  and  that  he  appeared  upon  the  return  day,  and  made  an 
answer  in  writing,  duly  verified  by  himself,  and  the  proceed- 
ings were  adjourned  until  the  seventeenth  day  of  July,  when 
a  jury  was  summoned,  the  defendant  appearing  as  complainant, 
and  the  plaintiff  as  owner,  and  witnesses  sworn,  on  the  call  of 
the  respective  parties. 

The  justice's  docket  was  produced  and  read  in  evidence,  and 
it  contains  an  entry  as  follows : 

"  Jury  delivered  their  verdict  in  open  court,  whereby  they 
find  a  verdict  for  plaintiff,  of  six  dollars  and  twenty-five  cents, 
whereupon  I  did  immediately  render  judgment  upon  such  ver- 
dict for  damages  in  favor  of  plaintiff  and  against  defendant, 
for  six  dollars  and  twenty-five  cents  and  costs  of  suit,  and  the 
sale  of  the  said  property  made  in  pursuance  of  statute* 

$6.25  "  WILLIAM  LEACH, 

$5.00  costs.  Justice  of  the  Peace?^ 

If  on  inspection  of  the  whole  record,  it  is  made  to  appear 
that  it  was  litigated  in  these  proceedings,  and  determined  as  a 
matter  of  fact,  that  the  horses  entered  upon  the  defendant's 
premises  from  the  highway,  then,  as  between  these  parties,  it 
is  conclusive  evidence  upon  the  same  issues  in  this  action,  and 
establishes  the  fact  in  the  defendant's  favor,  and  it  was  the 
duty  of  the  court  to  direct  a  verdict  in  the  defendant's  favor, 
as  requested  on  the  trial. 

It  is  a  well  settled  and  general  rule,  that  the  judgment  of  a 
court  of  concurrent  jurisdiction  directly  on  the  point,  is,  as  a 
plea,  a  bar ;  or  as  evidence  conclusive,  between  the  same  par- 
ties, upon  the  same  matter  directly  in  question  in  another 
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court;  or,  in  other  words,  that  the  decision  of  a  court  of  com- 
petent jurisdiction,  directlj  upon  the  same  point,  is  conclusive 
when  the  same  point  comes  up  again  in  controversy  between 
the  same  parties,  directlj  or  collaterally,  and  it  makes  no 
difference  whether  the  first  adjudication  is  a  proceeding 
according  to  the  common-law,  or  summary  in  its  character 
(1  GreenUaf  en  Evidence^  seo.  626-528 ;  WAiie  agt.  CoaU- 
wortA,  2  Seld.y  187). 

This  proposition  is  not  contended  against  by  the  plaintiff, 
but  it  is  argued  by  him  that  it  does  not  now  appear  that  in 
the  proceedings  before  the  justice,  the  question  was  up  and 
determined  as  a  fact,  that  the  horses  did  enter  the  defendant's 
inclosure  froip  the  highway,  I  concur  in  taking  this  view  of 
the  record,  as  I  am  unable  to  discover  that  that  question  was 
litigated  in  those  proceedings,  or  necessarily  determined  by 
the  verdict. 

In  the  complaint  made  by  the  defendant,  upon  which  the 
proceedings  were  initiated  before  the  justice,  it  does  not  state 
that  the  horses  which  were  found  trespassing  upon  his  premises, 
entered  thereon  from  the  highway.  The  whole  of  that  docu- 
ment is  in  these  words :  ^'  I  hereby  make  complaint  to  yon 
that  1  have  seized  and  taken  into  my  custody  (description  of 
horses  *  ♦  ♦  )  found  trespassing  upon  the  premises 
owned  and  occupied  by  me,  in  said  town,  contrary  to  the 
provisions  of  chapter  814  of  the  Laws  of  the  state  of  New 
York,  passed  May  9th,  1867 ;  and  "  I  hereby  request  you  to 
issue  a  summons  as  required  by  the  provisions  of  the  said  act.'' 
The  smumons  issued  by  the  magistrate  is  substantially  in  the 
language  of  the  complaint,  and  it  does  not  state,  that  the 
horses  entered  from  the  highway.  The  defendant  on  the 
return  of  the  summons,  filed  a  written  answer  denying  the 
complaint,  and  setting  up  that  if  the  horses  did  enter  upon 
the  complainant's  premises,  it  was  through  and  over  a 
division  fence,  which  it  was  the  duty  of  the  complainant  to 
keep  in  repair. 

The  complainant  as  well  as  the  owner  having  both  appeared 
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before  the  magistrate's  court,  it  was  competent  to  litigate  and 
determine  the  fact,  essential  to  the  maintaining  of  the  pro- 
ceedings, that  the  horses  did  enter  from  the  highway.  Bat 
the  record  does  not  prove  that  the  fact  was  litigated,  or  any 
evidence  given  upon  that  subject.  The  form  of  the  verdict 
as  i-endered  by  the  jury,  and  the  judgment  entered  thereon, 
indicates  that  other  questions  than  that  were  in  issue,  and  the 
verdict  of  the  jury  was  based  upon  a  determination  of  the 
same  in  the  defendant's  favor.  The  proceedings  contemplated 
by  the  statute  are  in  rem  and  not  in  personam,  and  do  not 
under  any  circumstances  provide  for  rendering  a  personal 
judgment,  against  the  owner,  for  the  damages  which  the  com- 
plainant may  have  sustained  by  reason  of  the  trespass  {Camp- 
hell  agt.  Evans,  45  N.  T.,  356). 

This  is  the  statute :  "If,  on  the  return  of  the  process,  the  jury 
shall  find  that  no  sufiicient  cause  is  shown  why  a  sale  should 
not  be  made,  then  the  justice  shall  issue  his  warrant  directed 
to  a  constable  commanding  him  to  sell  the  animals  at  public 
auction,  for  the  best  price  that  can  be  obtained  therefor."  The 
form  of  the  verdict,  although  not  in  compliance  with  the  stat- 
ute, might  be  treated  as  an  irregularity,  and  the  record  be  held 
sufficient  and  conclusive  upon  the  questioa  sought  to  be  proved 
by  the  same,  if  the  question  was  up  and  litigated.  It  would 
have  been  competent  for  the  defendant  on  the  trial  to  have 
made  proof,  if  such  was  the  fact,  that  the  question  was  litigated 
before  the  magistrate,  whether  the  horses  came  in  from  the 
road  or  not.  But  by  the  record  it  cannot  be  said  that  the 
question  was  litigated  and  determined  that  the  horses  did  enter 
upon  the  complainant's  premises  from  the  highway.  The 
question  being  an  open  one,  the  verdict  of  the  jury  in  the 
plaintiffs  favor  is  supported  by  the  evidence. 

We  should  unhesitatingly  direct  an  affirmance  of  the  judg- 
ment, if  improper  evidence  had  not  been  admitted  over  the 
defendant's  objection,  which  in  our  opinion  was  unfavorable 
and  prejudicial  to  his  case.  The  defendant  was  called  as  a 
witness  in  his  own  behalf,  and  gave  evidence  in  support  of  his 
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oonteDtion  that  the  horses  came  from  the  highway  on  to  his 
premises.  On  the  cross-examination  the  following  questions 
were  asked  the  plaintiff : 

*'  Q.  Have  yon  since  this  action  was  commenced  pnfc  your 
property  out  of  your  hands  ?    A.  I  have  mortgaged  it. 

"  Q.  Did  you  at  the  time  this  action  was  commenced,  own 
a  farm  in  your  name,  free  and  clear  of  incumbrance,  in  the 
state  of  Minnesota)  A.  I  had  a  deed  of  240  acres  of  land  in 
Minnesota,  or  nearly  that. 

"  Q.  And  was  it  free  and  clear  of  incumbrance  at  that  time  ? 
A.  There  was  no  incumbrance  on  it. 

"  Q.  Do  you  own  that  property  now  ?    A.  No,  sir. 

"  Q.  What  have  you  done  with  that  property  ?  A,  I  deeded 
it  to  my  wife. 

"  Q.  Did  you  own  any  personal  property  in  the  town  of 
Clarkstown  when  this  action  was  commenced  ?    A,  I  did. 

"  Q.  Have  you  mortgaged  all  that  personal  property  for  as 
much  if  not  more  than  it  is  worth  ?  A.  I  have  mortgaged  it, 
and  I  presume  for  as  much  as  it  is  worth. 

"  Q.  To  whom  ?    A.  To  James  Moore  and  others. 

**  Q.  Are  these  parties  relatives  of  yours  ?    A.  Yes,  sir." 

Each  one  of  these  questions  was  in  due  time  objected  to  as 
immaterial,  and  the  same  was  overruled  and  the  defendant 
excepted.  That  the  objection  was  well  made  cannot  be 
doubted,  for  the  questions  were  both  impertinent  and  imma- 
terial, and  we  are  unable  to  say  that  the  facts  developed  by 
this  evidence  did  not  injure  and  prejudice  the  defendant's 
case,  and  it  is  very  probable  that  it  did. 

The  purpose  of  the  examination  is  manifest,  as  indicated  in 
the  first  inquiry :  "Have  yoUj  since  this  action  was  commenced, 
put  your  property  out  of  your  hands  ? "  with  a  view  of  having 
it  appear  to  the  jury  that  the  defendant  was  incumbering  and 
disposing  of  hid  property  on  the  supposition  that  he  would 
not  succeed  in  his  defense  to  this  action,  and  if  he  did  not,  to 
have  his  property  beyond  the  reach  of  the  plaintiff's  judgment 
and  execution.    The  jury  must  have  understood  that,  in  the 
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mind  of  the  court,  the  evidence  was  pertinent  for  some  pnr- 
pose,  or  the  same  would  not  have  been  received  over  the 
defendant's  objection.  The  pertinacity  with  which  this  line 
of  inquiry  was  pursued  on  the  part  of  the  plaintiff,  indicates 
that  he  believed  that  it  would  be  of  advantage  to  his  side  of 
the  case.  As  the  defendant  relied  in  a  large  degree  upon  his 
own  evidence  to  maintain  his  defense,  the  proof  must  have 
worked  an  injury  to  him,  if  the  facts  disclosed  in  the  least 
prejudiced  him  in  the  minds  of  the  jury. 

In  Baird  agt.  CHUett  (47  iT.  T.,  180)  the  rule,  as  there 
laid  down,  is  undoubtedly  the  correct  one.  ^^Tf  improper 
evidence  be  given  upon  the  trial  which  bears  in  the  least 
degree  upon  the  result  it  is  fatal"  As  the  evidence  was 
improper,  and  as  we  are  unable  to  say  that  it  might  not  have 
biased  the  jury  and  influenced  the  result,  its  admission  under 
objection  was  error,  for  which  the  judgment  should  be  reversed. 

Kew  trial  granted,  with  costs  to  abide  the  event. 

SiOTH^  P.  J.,  and  HasdiSj  J.,  concur. 


N.  T.  SUPERIOR  COURT. 
Lena  Buchholz  agt.  Hbnbt  Buohholz. 

Ckmtplaint^D&fMirrer'-^Cauiei  qf  oMm  fMeh  eannci  be  unUed  in  Ihe 
tameeomplaitU'^AduUenfandentsl^'^Chdeof  OM^veedure,  teetiant 
484, 17S7. 

The  two  causes  of  action,  adultery  and  cruelty,  cannot  be  united  in  the 
same  complaint 

Special  Terrn^  Deoeml&r^  1884. 

Thb  complaint  set  up  as  the  first  cause  of  action  several 
acts  of  adultery ;  as  the  second  cause  of  action  various  acts 
of  cruelty,  and  demanded  in  her  prayer  for  relief  a  judgment 
dissolving  the  marriage  or  else  a  separation  from  bed  and 
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board  and  provision  for  separate  maintenance.  To  this 
complaint  defendant  demurred  on  the  ground  of  improper 
joinder  of  causes  of  action. 

Bank^on  T,  Morgan^  for  plaintiff. 

Charles  M.  Beaitie^  for  defendant. 

Tbuax,  «A—  The  two  causes  of  action  set  up  in  the  complaint 
are  not  embraced  in  section  484  of  the  Oode  of  Oivil  Procedure^ 
and  therefore  they  are  improperly  joined. 

The  issue  of  adultery  must,  on  the  application  of  either  party, 
be  tried  by  a  jury  {seo,  1757  of  Oode  of  Civil  Pro,\  while  the 
other  issues  may  be  tried  before  the  court  without  a  juiy. 

l)emnrrer  (sustained  with  leave  to  amend,  without  costs. 

NoTB.  By  the  above  decision  the  law  seems  now  to  be  settled  that  the  two 
causes  of  action  of  adultery  and  cruelty  cannot  be  united  in  the  same  com* 
plaint.  The  old  case  of  Mcintosh  agt  Melntaah  (12  Bmo.,  289)  formerly 
settled  the  practice  in  this  class  of  cases,  but  it  was  held  at  general  term, 
supreme  court,  third  department,  in  Dos  agt  Boe  (28  Hun,  19),  that 
many  of  the  reasons  stated  by  the  court  in  the  above  case  did  not  apply 
in  the  present  state  of  the  practice.  Judge  Barrbtt  also  stated,  in  an 
cbUer  opinion,  that  the  law  should  favor  the  settling  of  all  matrimonial 
differences  in  the  same  action.  The  above  decision  goes  outside  of  the 
ordinary  reasoning  applied  in  previous  cases,  namely,  that  the  evidence 
Is  incongruous,  and  the  relief  sought  different  and  alternative  —  the  party 
asking  either  for  a  divorce  or  a  separation,  and  holds  that  these  causes 
of  action  cannot  be  united  because  in  the  issue  of  adultery  a  trial  by  Jury 
may  be  demanded  {Code  cf  CMl  Pro.,  »ee,  1757),  while  the  other  issues 
may  be  tried  before  the  court  without  a  Jury.  It  also  holds  that  the 
two  causes  of  action  are  not  embraced  in  section  484,  Code  of  Civil 
Procedure*  and,  therefore,  cannot  be  united  under  the  Code.— [Ed. 
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Chaeles  a.  Dk  TmEE  et  al.  agt  Thomas  Sitmi. 

juppUnxnlary  proetedingt  —  BramtnaUm  of  third  penoiu  —  Beeeicer  — 
Whtn  mas  U  appointed— (hdt  of  Cita  Proadun,  kcIioiu  2141,  2I4fl, 
2147,  2164. 

i  receiver  naj  be  appointed  on  the  conclusion  of  the  eiamination  of  ■ 
Uiird  person  in  suppiemenlair  proceedings,  either  before  or  after  tho 
return  of  the  eiecution  against  the  jodgment  debtor. 

Special  Term,  Decemher^  1884. 

£.  BartUtt,  for  motion. 

G^ggenheimer  ds  TJtermeyer,  opposed. 

MoAdau.  C.  J.  —  Frederick  Hackman,  a  third  person, 
having  property  belonging  to  tlie  jndgment  debtor,  was 
examined  nnder  an  order  aapplementary  to  the  issuing  and 
before  the  retnm  of  the  execotioa  herein. 

The  plaintiff  mores  for  the  appointment  of  a  receiver,  and 
the  third  pereon  objects  tliat  the  application  cannot  be  founded 
on  tlie  examination  of  the  third  person,  particularly  before 
the  return  of  an  execution  nusatielied.  It  was  held  nnder 
the  old  Code  that  a  receiver  conld  not  be  appointed  where 
supplementary  proceedings  were  instituted  before  the  return 
of  the  execntion  {Darrow  agt.  Lee,  16  AWt.  Pr.,  215).  Mr. 
Tbroop,  in  a  note  to  his  edition  of  tho  Code  {see  note  preced- 
ing Bee.  2464),  says :  "  The  books  are  full  of  caeea  where  the 
validity  of  snch  appointments  has  been  tacitly,  if  not  expressly 
recognized,"  and  he  refers  to  TiUotaon  agt.  WolcoU  (48  A''.  T., 
188),  and  West  Side  Bank  agt.  PvgUey  (47  id.,  368).  He 
adds  "  that  the  practice  of  appointing  a  receiver  in  proceedings 
taken  before  as  well  as  after  the  return  of  an  execntion,  had 
Income  eo  inveterate  that  the  commissioners  were  Quwilling 
to  propose  its  abrogation." 

In   order   to   effectually  preserve  the   right  to  appoint  a 
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receiver  before,  as  well  as  after,  the  return  of  an  execution, 
section  2464  provides  that,  ^^at  any  time  after  making  the 
order  requiring  tl#e  judgment  debtor,  or  any  other  person,  to 
attend  and  be  examined,  the  judge  *  *  *  may  make  an 
order  appointing  a  receiver  of  the  property  of  the  judgment 
debtor,"  &c. 

The  same  section  provides  for  notice  to  the  judgment 
debtor  and  for  cases  in  which  such  notice  may  be  dispensed 
with.  In  the  present  instance  the.  judgment  debtor  could  not 
be  found,  and  the  judge  dispensed  with  notice  to  him. 
Section  2441,  in  regard  to  supplementary  proceedings  against 
third  persons,  is  in  hannony  with  section  2^64  {supra\  and 
clearly  indicates  that  a  receiver  may  be  appointed  upon  such  an 
examination,  either  before  or  after  the  return  of  the  execution. 

The  fact  that  section  2446  authorizes  the  judge  to  make  an 
order  permitting  the  third  person  to  pay  the  sheriflf  on  account 
of  the  execution  in  his  hands,  money  conceded  to  be  due  to 
the  judgment  debtor,  and  the  additional  fact  that  section  2447 
authorizes  the  judge  to  make  an  order  directing  the  third 
person  to  deliver  over  property  in  his  possession  to  the  sheriff, 
does  not  limit  the  power  of  the  judge,  for  the  section  last 
referred  to  provides  that  the  money  or  property  be  delivered 
to  the  sheriff,  "  unless  a  receiver  has  been  appointed,"  &c. 

The  fact  of  indebtedness  to  the  judment  debtor  is  conceded 
by  the  third  person,  but  the  amount  has  not  as  yet  been  fully 
ascertained,  so  that  no  order  for  the  payment  over  of  a  specific 
sum  can  be  made. 

It  follows,  therefore,  that  the  application  for  the  appoint- 
ment of  a  receiver  is  appropriate,  and  that  the  application, 
therefore,  must  be  granted. . 
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SUPREME  COmiT. 

'Gbobos  F.  Mollbb,  respondent,  agt  Tan  Bush  . 
Mamufaotdrino  Cohpaht,  appellac 

Sm  of  partieutan — NotaBovMdin  tail  for  damagu  to  pr 
inJUeitd  —  Coda  of  Oiofl  ProaOaTe.  teOon.  S 

A  bill  ol  partfcul&ra  abould  not  be  sllowed  of  the  damag 
suit  arising  from  Injuries  DegUgentljr  Inflicted 

Where  the  plainlEfTa  bouse  was  Injured  by  an  alleged  nej 
in  defendant's  oil  worlu: 

^M,  that  a  bill  of  particulars  of  the  plainUlTa  demand  was 

Second  Department,  General  Term,  Decent 
before  Barhabd,  Vh.  J.,  and  Dtsuah,  J. 

This  snit  was  to  recover  the  damagea  to  tbe  pla 
located  in  the  city  of  Brooklyn,  from  an  alleged  nc 
fiion  in  defendant's  oil  works  in  the  same  neighb 
•defendants,  ander  section  531  of  tbe  Code,  mo 
term,  before  justice  BASTLtnT,  for  a  bill  of  part 
plaintiff's  claim  apon  affidavits  stating,  among  otl 
merits  of  their  defense ;  that  tlie  defendants 
knowledge  concerning  the  character  of  the  pro 
neither  could  they  obtain  it  after  diligent  ioqni 
not  safely  proceed  to  trial  withont  tlie  particala 
The  plaintiff,  in  opposition,  showed  that  the  df 
f nllj  examined  the  injaries  before  the  motion,  he 
fnll  opportunity  so  to  do,  and  knew  as  mnch  a 
plaintiff,  and  f  nrther  that  the  builders  had  not  ye 
injuries  as  tbe  premises  were  occupied  by  a  tail 
then  in  his  busy  season  conld  not  be  disturbed  ani 
conld  not,  therefore,  give  bis  exact  damages. 

Justice  Babtlvit  denied  the  motion,  and  tl 
appealed. 
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HuUer  agt  Buah  and  Denslow  Manufacturing  Company. 

Alfred  B.  Oruikshank^  for  the  appellant,  claimed : 
I.  That  defendants  were  entitled  to  the  particulars  to  inform 
them  of  the  precise  limit  of  the  plaintiffs  claim  {SteebUnger 
agt.  Lockhaase,  21  Hun,  457 ;  TiUon  agt.  Beecher,  59  N.  T.j 
184;  Dwighi  agt.  Oermania  Co.,  22  Hun,  173 ;  People  agt. 
Nolanj  10  Abb.  IT.  C.y  478,  479 ;  Matthews  agt.  Hvhbard,  47 

N.  r:,428). 

IL  Bills  of  particulars  have  been  granted  in  similar  cases 
{Robinson  agt.  Comer,  13  Run,  291 ;  Hayes  agt.  Bush,  MS., 
Special  Term  ;  Leigh  agt.  Atwater,  2  Ahb.  JV.  C,  419 ;  Oee 
agt  Chase,  12  Hun,  630 ;  Wetmore  agt.  Jenny,  1  Barb.,  53 ; 
Miller  agt  J7^,  60  J5i9w.,  388 ;  Mayor  agt.  Marriner,  49 
irf.,  36 ;  Merhardt  agt.  Schuster,  6  ulJJ.  iV^.  G,  141 ;  i^rwei- 
ier^tfr  agt  ^o^,  24  ZTun,  375). 

III.  The  objection  that  plaintiff  is  not  yet  possessed  of  full 
information  is  no  answer  lo  the  motion  {People  agt.  Nolan,  Id). 

lY.  The  discretion  to  grant  the  motion  rests  finally  with 
the  general  term  {Miller  agt  Sent,  Id. ;  Security  Bank^  agt. 
If  at  Bank,  2  Hun,  287;  Jewries  agt.  McKeUop,  2  id.,  351.) 

Henderson  Benedict,  for  respondent,  claimed : 
L  That  according  to  the  decisions  in  this  state,  in  the  United 
States  and  in  England,  a  bill  of  particulars  should  not  be 
granted  of  damages  in  negligence  cases  whether  the  injuries 
be  to  person  or  property  {Bemhard  agt.  Dyer,  3  Law  BuU.^ 
92 ;  Dooley  agt.  Royal  B.  P.  Co.,  1  id.,  18 ;  Murphy  agt 
Kip,  1  Dusr,  659;  People  agt.  Marquette,  39  Mich.,  437  ^ 
RetaUick  agt.  Hawkes,  1  Meeson  cfi  W.,  573;  Peters  agt. 
Philadelphia,  12  W.  N.  C.  [Pa.],  51 ;  Wicks  agt  Mac 
Namara,  3  S.  dt  If.,  568 ;  27  Z.  •/.  .EccA.,  419 ;  Stannard 
agt  VUiOuyme,  8  jfftn^.  i(^.  C,  326 ;  Walker  agt.  jpWfor,  29 
Ark.,  448). 

n.  The  defendants  were  allowed  full  opportunity  to  examine 
the  injuries,  availed  themselves  of  the  privilege  before  the 
motion,  and  knew  as  much  as  the  plaintiff  about  it  This 
alone  bars  the  motion  {Depew  agt  Leal,  5  Duer,  663 ;  Povsers 
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HuUer  agt.  Bush  and  Denalow  HanufBCturing  Company. 

agt.  Ilugkea,  39  N.  Y.  Super.  Vt.,  482  ;  Young  agt.  De. 
Barh.,  30;  Blackie  a^.  Wila<m,,  6  5om.,  6S1). 

III.  Defendants  should  have  moved  to  make  the  eon 
more  definite.  The  evidence  can  be  obtained  by  an  exi 
tion  before  triaL  The  order  was  discretionary  and  sho 
affirmed. 

Dtkuatt,  J.  —  The  plaintiff  has  commenced  this  aci 
recover  damages  sastiuned  bj  reason  of  injuries  to  his 
from  an  explosion  of  the  defendants  oil  works.  The  con 
Btates  the  injuries  with  considerable  particnlaritj,  ai 
amount  of  damage  sustained.  The  defendant  desiring  a 
particulars  of  the  items  of  damage  made  a  motion  ther 
the  special  term  which  was  denied,  and  an  ap[>eal  is  b 
from  the  order  of  denial.  This  is  not  a  case  where  the 
tiff  should  bo  required  to  furnish  particulars.  The  ac 
for  damages  which  the  plaintiff  cannot  specify  with  cer 
ttie  amount  will  depend  on  proof  to  be  furnished 
examination  of  the  injuries  and  may  well  consist  i 
testimony  of  experts. 

Great  caution  should  be  exercised  by  the  courts  in  ret 
parties  to  furnish  particulars  in  actions  for  damages  re 
from  negligence.  It  is  nsnally  impossible  for  a  plair 
know  with  any  degree  of  precision  what  his  proof  will 
the  bill  of  particulars  would  in  moat  cases  of  tliat  chara< 
au  instrument  of  embarrassment  and  injustice.  In  th 
the  discretion  of  the  court  was  wisely  exercised  and  tin 
Bhould  be  affirmed  with  ten  dollars  costs  and  disburse 

Babnabd,  C.  J.,  concurred. 

Order  affirmed,  with  teu  dollars  costs  and  disbureem' 
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Heenan  agt.  New  York,  West  Shore  and  Buffalo  Railway  Company. 


COUNTY  COUKT. 

John  Hkenan  agt.  The  New  YorE)  West  Shobb  and  Buffalo 

Kailwat  Company. 

Domegtie  eorporaikm^  uihen  deemed  resident  — Chunty  court  —  Jurindietion  in 
aetian  ag<unat  dumeeOe  raUroad  eorporaUon —  Complaint  —  Sufficiency  a$ 
to  retidenee  —  When  juriedictional  queetUme  may  be  raised  hy  answer  — 
Code  of  CivU  Procedure^  Sections  841,  488,  498,  607. 

(Jnder  section  841  of  the  Code  of  Civil  Procedure  the  county  court  has  no 
Jurisdiction  in  an  action  against  a  domestic  railroad  corporation,  unless 
its  principle  office  is  located  within  the  county,  or  the  summons  is  served 
in  the  county  in  which  the  action  is  brought  and  in  which  some  of  its 
business  is  transacted. 

In  an  action  against  a  railway  corporation  an  allegation  in  the  complaint 
that  a  part  of  the  line  of  the  road  is  run  and  operated  within  the  county 
is  sufficient  as  to  residence. 

Except  where  a  demurrer  may  be  interposed,  any  Jurisdictional  question 
may  be  raised  by  the  answer  and  a  general  appearance  with  such  an 
answer  is  no  waiver  of  the  objection. 

Albany^  Deoemher^  1884 

John  C.  Nott,  County  Judge^ 

AonoN  to  recover  damages  occasioned  by  the  defendants 
negligently  running  one  of  its  locomotives  against  a  horse  and 
wagon  of  the  plaintiff  injuring  the  same.  Other  facts  are 
stated  in  the  opinion. 

Ira  K.  Plaoey  for  defendant. 

B,  R.  Heyward^  for  plaintiff, 

Nott,  County  Judge,  —  This  is  an  action  to  recover  damages 
for  in  jury  to  personal  property  caused  by  defendant's  negligence 
in  operating  its  railroad  through  the  village  of  West  Troy,  in 
this  county.  The  case  was  tried  and  submitted  to  the  jury, 
which  rendered  a  verdict  for  the  plaintiff.  The  defendant 
now  moves  for  a  new  trial^  and  that  the  complaint  herein  be 
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Hmbmi  agt.  New  Tork,  Wert  Shnn  and  Buffalo  Uaihraj  Company. 

dumiaeed.  Two  qoeBtioiu  are  praaeDted  for  the  consideixtion 
of  the  conrt,  fint,  whether  this  eoort  hu  Bach  jnrisdictioa 
as  to  entertain  the  acHoa ;  and  second,  if  it  has  not,  has  tho 
defendant  waived,  or  is  it  ooocladed  from  raising  the  point 
The  complaint  allies  that  the  defendant  is  a  domestic  corpora- 
tion under  oar  laws,  and  is  engaged  in  the  bosiaese  of  carrying 
freight  and  passengen  for  hire  in  various  parts  of  the  state, 
inclnding  the  coanty  of  Albany,  and  that  a  part  of  its  line  of 
road  is  located  in  this  coanty.  The  answer  of  the  defendant 
admits  that  it  is  a  domestic  corporation,  and  arere  that  its 
principal  place  of  basinesB  is  and  was  at  and  long  before  the 
commencement  of  this  action  established  by  its  articles  of 
association  and  actually  located  in  the  city  of  Hew  York  ;  that 
its  principal  place  of  business  never  was  established  or  located 
in  the  onnty  of  Albany,  and  that  the  summons  was  served 
upon  defendant  in  the  city  of  New  York.  It  also  pats  in 
iesne  the  various  allegations  in  the  complaint  On  the  trial 
it  was  established  that  the  defendant,  being  a  railroad  corporar 
tion,  operated  its  road  through  various  counties  of  this  state, 
inclnding  Albany  county,  and  that  by  the  articles  of  associa- 
tion, and  in  fact,  its  principal  place  of  business  is  and  was 
located  in  the  city  of  New  York,  tuid  that  the  snmmons  herein 
was  served  upon  one  of  the  officers  of  the  defendant  in  the 
city  of  New  York. 

Corporations  created  under  thelaws  of  this  state  are  residents 
of  the  state,  and  an  examination  of  the  adjudications  of  our 
courts  will  show  that  their  residence  may  be  localized  into 
one  county  or  exist  in  many  connties  at  the  same  time.  For 
the  purpose  of  ascertaining  the  place  of  venae  in  the  supreme 
coart  against  a  railroad  company,  any  county  in  which  it 
operates  its  road  may  be  regarded  aa  its  residence  {Pond  agt. 
JT.  li,  a.  Co.,  17  How.,  543).  So  with  reference  to  an  action 
in  the  juBticeB*  court  {Belden  agt.  Ths  JV.  T.  ds  H.  R.  li.  R. 
Co.,  15  Ilow.,  17;  Sherwood  agt.  Ths  S.  <&  W.R.  li.  Co.,  16 
Sari.,  650).  So  with  regard  to  highway  labor  {The  People 
agt  n.  R.  R.  R,  Co.,  31  Barb.,  138).    So  for  the  pnrposea 
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of  taxation  {The  People  agt.  Fredericks,  48  Barh.,  173  ;  4S 
JV.  Y.y  70).  If  tbere  was  no  special  provision  in  regard  to  the 
coanty  court,  these  authorities  woald  control  us  and  we  should 
hold  the  action  could  be  maintained  against  the  defendant 
in  this  county. 

The  Code  of  Civil  Procedure  provides  that  for  the  purpose 
of  determining  the  jurisdiction  of  the  county  court,  a  domestic 
corporation  or  joint-stock  association  whose  principal  place  of 
business  is  established  by  or  pursuant  to  a  statute,  or  by  its 
articles  of  association,  or  is  actually  located  within  the  county, 
is  deemed  a  resident  of  the  county,  and  personal  service  of  a 
sammons  made  within  the  county  as  prescribed  by  the  Code 
is  sufficient  {Sec.  841).  Our  jurisdiction,  therefore,  by  this 
provision,  in  the  case  of  a  domestic  corporation,  depends  first 
upon  the  location  within  our  county  of  its  principal  place  of 
business,  whether  by  force  of  a  special  statute  or  its  articles 
of  association,  or  its  actual  location ;  and  secondly,  personal 
service  of  the  summons  within  the  county  upon  one  of  those 
of  its  officers  who  may  be  served  under  the  Code  of  Civil 
Procedure  with  a  summons  in  an  action  against  it 

The  provisions  of  the  constitution  in  reference  to  the  county 
court  {art.  6, 9ec.  15)  are  broad  enough  to  permit  the  legislature 
to  confer  this  power  upon  the  county  court  in  the  cases  of 
corporations  doing  business  in  the  county,  and  that  it  is  so 
is  eminently  proper  to  cover  cases  where  lai^  business  enter- 
prises are  carried  on  within  the  county,  and  some  of  its  chief 
officers  are  within  the  county  directing  its  important  offices, 
although  the  principal  office  may  be  located  in  another  county 
(G^mp  agt.  Praity  7  Daly,  197,  distinguiahing  Landers  agt. 
The  8. 1.  B.  E.  Co.,  53  N.  T.,  450). 

Here  the  principal  place  of  business  of  the  defendant,  by 
its  articles  of  association,  and  in  fact,  is  located  within  New 
York  county,  and  the  summons  was  not  served  in  this  county. 
The  conclusion  reached  is  that  this  court  has  not  jurisdiction 
over  the  defendant. 

This  brings  us  to  the  consideration  of  the  second  question : 
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Has  the  defendant  waired,  or  k  it  eonelnded  from.  laising  die 
objection }  The  plaintiff  insiats  that  the  defendant  having 
answered  and  appeared  gaierallT  in  the  action,  although  by 
its  answer  it  laued  the  idsne  of  its  reiidenee,  it  cannot  now 
saj  that  it  is  a  non-r»dent  of  the  ooontr,  as  the  oonrt  eonki 
acqaire  joriisdietion  of  the  defendant  bj  the  aenrice  of  the 
•amnions  npon  a  proper  officer  of  the  company  within 
the  oonntj,  which  eonld  not  be  done  in  the  case  of  an 
indiiridnaL 

I  am  of  opinion  that  the  allegations  of  the  oomphunt  as  to 
residence  were  sufficient,  and  as  the  defect  of  which  the 
defendant  comjdains  did  not  appear  on  the  face  of  the  com- 
plaint, he  conld  not  demnr  {Ootle,  ao?.  4SS).  The  objection  to 
the  jnrisdiction  was  therefore  properly  taken  by  answer  {CodSj 
sec.  493 ;  HMrook  agt.  Baker^  16  Hun^  176 ;  Mayhew  agt. 
Robinson^  10  How.j  16^165),  and  was  not  waived  by  appear- 
ance in  the  action  and  an  answer  therein  setting  np  the 
objection  {Sullivan  agt  Frazer^  4  RM^  620 ;  Whedock  agt 
JUe,  74  N.  r.,  497,  498). 

Id  opposition  to  the  role  at  common-law,  under  the  Code,  a 
defendant  may  plead  as  many  defenses  as  he  has,  whether, 
as  formerly  denominated,  to  the  jorisdiction  in  abatement  or 
in  bar  {Code,  sec.  507 ;  Sweet  agt  TutOe,  16  N.  F.,  465).  It 
follows,  therefore,  that  the  general  appearance  of  the  defend- 
ant, distinctly  by  its  pleading  giving  notice  of  its  intention  to 
raise  the  question  of  jurisdiction,  is  no  waiver,  nor  does  it 
conclude  the  defendant  from  insisting  on  the  want  of  juris- 
diction of  this  court  {Landers  agt.  The  S.  L  R.  R.  Co.,  53 
N.  r.,  450 ;  DavidAurgh  agt.  The  K.  L.  Ins.  Co.,  90  JH.  T., 
526).  The  cases  cited  by  the  plaintiff's  counsel  {Paxdding 
agt.  Hudson  Man.  Co.,  2  K  D.  Smith,  38 ;  BcMard  agt  Bur- 
raws,  2  Robt.,  206 ;  OlcoU  agt.  McLean,  73  N.  T.,  223)  do  not 
apply  to  this  case. 

An  order  must  be  entered  granting  the  motion  of  the 
defendant  and  awarding  a  new  trial ;  and  the  complaint  should 
be  (liftrniftsed. 
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K'JTB. —  Th^  principal  case  holds  that  the  county  court  has  Jurisdiction 
in  actions  against  domestic  corporations: 

Ftrti,  In  the  county  where  the  principal  office  is  located. 

Seoond,  In  the  county  where  the  summons  is  served,  although  the  prin- 
cipal office  be  located  elsewhere,  if  its  business  is  transacted  in  whole  or 
in  part  in  the  county. 

The  Code  {»ec  341)  confers  Jurisdiction  in  those  two  cases,  and  a  ques- 
tion 8ugg»ts  itself  whether  the  later  clause  of  this  section  is  constitutional. 

In  Landsra  agt  7%6  Stolen  Tdand  BaUroad  Company  (53  N.  T.,  450)  it  was 
held  that  such  an  analogous  provision  with  reference  to  the  city  court  of 
Brooklyn  was  void.  In  the  case  of  Joint  debtors,  where  one  is  served  with 
process,  the  others  residing  out  of  that  city,  a  Judgment  may  be  taken  in 
form  against  all,  but  can  affect  only  the  individual  property  of  the  defendant 
served  and  the  property  owned  Jointly  by  all  {Boag  agt.  Lament^  60  K  F., 
00;  5.  C,  16  Abb.  Pr.  R.  [i^.  S.],  91,  369;  see,  also,  as  to  same  court.  Davida^ 
burgh  agt.  T/te  Knickerbocker  Life  Inaurance  Company y  90  N.  T.,  526 ;  Wheelock 
agt.  Lee  74,  N.  T.,  495).  But  these  decisions  have  been  explained  in  Gemp 
agt  Pratt  (7  Daly,  197),  Judge  J.  F.  Daly,  says:  "In  Bidioell  agt.  Aator 
Mutual  Life  Inaurance  Company  (16  N,  T,,  363)  and  International  Bank 
agt.  Bradley  (19  id,  345)  Judgments  of  the  superior  court  of  the  city  of 
Buffalo,  a  local  court,  were  sustained,  the  cause  of  action  having  arisen 
in  that  city,  but  the  defendants  served  elsewhere,  being  nonresidents  of 
the  city.  •  •  •  But  in  the  cases  cited  respecting  the  Jurisdiction  of 
the  superior  court  of  Buffalo,  the  question  of  the  constitutionality  of  the 
provisions  of  law  was  not  considered;  and  in  the  cases  respecting  the 
Jurisdiction  of  the  city  court  of  Brooklyn  (53  K  7.,  ^50;  60  N.  7.,  96). 
There  is  no  express  decision  that  such  Jurisdiction  was  properly  conferred, 
but,  on  the  other  hand,  no  intimation  to  the  contrary.  •  »  •  Whatever 
enUrged  Jurisdiction,  conferred  by  the  act  of  1873,  does  not  fall  within 
the  view  of  the  decisions  in  the  cases  of  Landera  and  Lamont  (aupra),  but 
may  be  exercised  without  violating  the  spirit  of  those  cases,  it  is  the  duty 
of  this  court  to  exercise  when  suitors  require  it."  Section  15,  article  6  of 
the  constitution,  provides:  "The  county  court  shall  have  the  powers  and 
jurisdiction  they  now  possess,  until  altered  by  the  legislature.  They  shall 
also  have  original  Jurisdiction  in  all  cases  where  the  defendants  reside  in 
the  county.  •  ♦  •  Theyshall  also  have  such  other  original  jurisdiction 
as  shall  from  time  to  time,  be  conferred  upon  them  by  the  legislature." 
This  provision  is  much  broader  than  that  of  section  twelve  of  the  same 
article  relating  to  city  courts.  The  cases  cited  by  judge  Nott  show  that 
a  domestic  corporation  has  a  residence  wherever  it  does  business  {and 
raaea  cited  in  1  Borer  on  BaUroada,  64,  et  aeq.),  and  but  for  the  restrictive 
words  of  the  Code  {aee.  341),  the  county  court  would  have  jurisdiction 
over  such  corporations,  irrespective  of  the  location  of  their  principal  office, 
as  they  possessed  prior  to  the  amended  Judiciary  article  (See  Conroe  agt. 
The  Nat  Pro.  Ina.  Co,,  10  How,  Pr, ,  408). 
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Becna  a«L  Sew  T«k,  Wc«  Abk  Md  Babki  Sal« 

1W  tvriidklioB  of  k  Mperior  otf  owrt  HMtf  al««r»  be 
biiBOt  iffrMirj lot* forth wtfce  T*-t-^  a^ot  (fa 
fMla  (C;»A.  Me.  tM;  Bnwb  agt.  Jfcnm  Jbt  Cbw.  Ol. 
Ot  £.3S7t.  TkeCodenMlaiHBOnc^pranMMiHnAnM 

OOOn.    Iw  th>  wiMly  /»»■<   if  th»  ».»»  n—  ^-J  riTIThiM  «* 

there  to  ao  power  lo  mrmt  «>  ••  u>  being  it  wiikia  the  eon 
IMelrOrnrngL.  Carritn.  17 Bm»,M.^Z^!m]UritfLl^mek, 

tor  rdiel,  Ibe  oonpUint  ■■7  be  ■  11  mini  in  tbat  ra^cei 
Cbrrtm,  mpra).  Pcrilowing  jVow  agL  Arri  (•  W.  T..  Vi 
1«TO  of  Ibe  foorth  depmmeat  hdil  ib*t  la  caafer  Jnrii 
c«aiitT  cmrt.  Ibe  ooopUiat  moM  ihow  span  it*  face  that  tl 
a  Rsident  at  tbe  cooaty  ia  wfaieb  tbe  actioa  b  conuoenc 
BaB.  S  XoM.,  «•;»>(  MC  BaOrook  agL  Ariw,  16  0m,  1' 
ugL  BOma  (8  maot,  4B9),  Ibe  TJoJIed  Statee  npreoM  go 
b  not  neceHU7  to  wtx  on  tbe  record  tbat  tbe  defendant 
conrt  wu  an  tnbabfUnt  of  the  dlitrict,  ot  vaa  fonnd  tbn 
of  •erring  tbe  writ  (nolff  Ad.  Jud.,  128. 177,  Ul).  The  { 
act*  do  not  reqnire  corporatioot  formed  under  tbem  to 
dpal  office  or  place  of  buaineai  (CUSy't  Jf.T.B.B.  Lot*. 
Otber  corporationa  see  8autkie»rA  S  Jonm  on  Cbijwralisu 
agL  Beach  (10  flun,  aW). 


Belbroak  agt  Bahtr  (ntpm)  diMpprOTes  of  Jttdgi  agt.  fi 
hold*  tbat  tbe  defenae  of  hod -residence  raiut  be  taken  1 
anicat  k>  taken  it  is  waived  (Daka  agt.  JfiQw,  15  Hurt,  ! 
Jr«al,e2i7(nii.  iV.,lS8).  In  ./udif< agt.  Aiil  the  court  nistai 
to  a  complaint  which  contained  no  allegation  aa  to  the  r 
defendant  witbin  the  county.  A.  pari;  defendant  maj 
proper  caae,  although  the  moving  papen  fail  to  show  r 
party  within  tbe  county  on  the  ground  that  "  the  question 
]•  personal  to  Doyle  bimeelf,  and  if  ba  ia  not  a  resident  o 
he  may  elect  not  to  raise  the  question  "  (Lmein  agt.  Wrigl 
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ef  aL  agL  Eiaaey. 

iEME  COURT. 

.  John  P.  Einnet  and  Fbbdebioa. 

SI.  KWHKT. 

«M  partMrMpt  MiM«n  thmt  avlAoHud. 

pacity  to  enter  into  a  contract  of  copoitner- 
Ting  on  a  trade  or  busineBS,  and  contracts 
irceable  ag^nat  tha  wife's  estate.  This  is 
i/VdaJtf  (ST  Erne.,  309). 

'yecemier,  1884. 

iplaint  ID  this  action  an^i;eB  that 
lade  hj  the  defendants  under  their 
ey  &  Co. ;  that  the  defendants  are 
tt  the  inateriala  for  which  said  note 
for  and  benefited  the  separate  estate 

Ure.  Kinney  personally  sif^ned  the 
name  does  not  appear  on  it.  She 
I  liable  npon  it  nnless  the  signature 
is  sufficient  to  bind  her,  and  this 
question  whether  there  was  a  valid 
weeu  her  and  her  hasband.  The 
ectlj  presented  whether  a  husband 
copartnership  for  the  transaction  of 

unt  DO  direct  allegation  of  partner- 
Fendant  is  engaged  with  her  husbaiid 
no  poiDt  is  made  of  this  however, 
lat  the  allegations  that  the  note  was 
[inder  their  Arm  name  is  a  sufficient 
ip  carryiog  on  a  trade  or  business, 
thip  l^ally  to  exist. 
■  a  hnsband  and  wife  can  form  a 
on  a  firm  bnainees  has  never  beea 
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Gtaff  tt  aL  agL  Etniief . 

lecided  hy  the  conrt  of  appeals  of  this  state,  nor  by  an;  of 
he  general  terms,  so  far  as  I  am  infonned.  It  has  been 
lecided  both  ways  by  the  special  term  (  Toung  agt  Window, 
Daily  Reg.,  May  10,  1882 ;  FairUe  agt  Bloomingdale,  67 
Ucnc.,  292> 

The  court  of  appeals  have  however  decided  two  qnestions, 
rhich  are  I  think  decisive  of  the  case :  First.  It  has  been 
lecidcd  that  a  married  woman  may  contract  a  bosinees  partner- 
ihip  and  carry  on  bnsineas  aa  one  of  a  firm  {Bitter  a^.  Hath- 
nan,  61  N.  T.,  513;  Scott  agt.  Conaay,  58  il^.  Y.,  619). 
second.  That  she  ma;  contract  with  her  bnsbaod  in  reference 
o  her  separate  esUte  {Bodine  agt  Killeen,  63  N.  T.  93 ; 
Owen  agt.C'awley,  30  Jf.  T.  600).  Assuming,  therefore,  these 
;wo  questions  to  be  decided  in  this  state,  I  am  unable  to  see 
.he  distinction  between  a  contract  which  a  married  woman 
inters  into  with  her  husband  under  which  he  manages  her 
leparate  estate  or  busines  as  her  agent,  and  a  contract  of 
partnership  which  is  nothing  more  than  a  mutual  agency  by 
iacli  in  reference  to  tlie  common  business  of  both. 

Section  2  of  the  act  of  ISCO,  from  which  a  married 
Ecoman  derives  power  to  carry  on  any  trade  or  business  cannot, 
in  my  judgment,  be  construed  as  empowering  her  to  engage 
in  business  solely  in  lier  own  name  and  as  denying  to  her  the 
f>ower  to  form  a  partnership  with  any  one  for  tliat  purpose. 
The  words  "  sole  and  separate  account "  in  that  section  do  not 
limit  or  qualify  the  words  "trade  or  business;"  this  sufficiently 
appears  from  the  punctuation  of  the  sentence.  By  tills  section 
tlie  legislature  intended  to  confer  upon  married  women  the 
power  to  do  three  things :  First.  To  bargain,  sell,  assign  and 
transfer  their  separate  personal  property.  Second.  To  carry 
t>n  any  trade  or  business.  Third.  To  labor  on  their  sole  and 
separate  account.  The  first  two  a  married  woman  had  no 
power  to  do  at  all  under  the  common-law;  the  last  she  could 
do,  but  the  wages  for  her  labor  belonged  to  her  husband. 
To  confer  upon  her  the  power  to  carry  on  a  trade  or  business 
was  to  give  her  a  right  that  prior  to  the  passage  of  this  act 
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OrsS  itaLagt.  Kinney. 

Joj^ed.  To  declare  that  she  might  labor  and 
«,  would  have  conferred  no  new  right  upon 
are  the  wages  of  her  labor  to  be  free  from  the 
husband  was  to  confer  npon  her  a  new  and 
;,  and  to  nccompliBh  this  the  legielatnre  declared 
rform  labor  and  services  upon  her  sole  and 
»"  I  am  not  unaware  tliat  in  the  first  section  of 
is  "  sole  and  separate"  are  applied  to  the  "  trade 
3  well  as  to  her  "labor  and  services;"  but  this 
le  one  that  cjaalifies  her  for  doing  these  things, 
•J  solely  of  what  constitutes  a  married  woman's 

eferred  to,  and  have  examined  with  great  care, 
tpinion  of  Mr.  justioe  Wkstbbook  upon  this 

argument  in  tliat   opinion  is  based   on  the 

the  words  "  sole  and  separate  "  limit  tlie  words 
iusb"  in  section  3  of  the  act.  Carried  out  to 
isionthisargnment  denies  to  a  married  v 
ter  into  a  partnership  with  any  person. 
f  Bitter  agt.  Ratkman,  above  cited,  the  corn- 
els held  that  she  could  contract  a  valid  partnor- 
igh  it  was  conceded  that  she  held  her  interest 

a  secret  trust  for  her  husband,  the  court  held 
laintain  an  action  for  dissolution  to  protect  her 
,  and  that  she  was  liable  as  a  partner  to  tho 

ostensible  firm. 

' :  "  The  defendant  excepted  to  the  conclusion 

iff  was  a  partner  of  the  defendant,  for  that 

woman  she  could  not,  in  law,  be  his  partner." 
t  she  having  suffered  herself  to  be  regarded  by 
partner  toaa  liable  as  eueh  to  the  creditors  of 
rm,  and  having  thus  exposed  herself  t»  such 
\ad  to  such  extent  the  right  as  against  either 
T  her  hitsband  to  be  protected  out  of  the  share 
long  to  her  in  her  capacity  aa  trustee  fo'^  her 
see  iDBtaQce  she  undertook  the  trust."    If  she 
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Onll  el  dL  tgL  KiDi>e7. 


cook),  in  a  partoenhip  of  the  character  which  existed  in  the 
case  cited,  be  made  liable  to  the  partnenhip  creditors,  she  cer- 
tunly  cannot  claim  immnnity  from  the  debts  of  a  firm  in 
which  she  has  enlisted  her  separate  estate  and  her  own  services. 
To  the  same  effect  is  the  decision  of  the  conrt  of  appeals  io 
the  case  of  Seott  agt.  Gonioay  (58  iT.  r.,  619).  These  cases 
indicate  enfficiently  the  drift  of  opinion  of  the  highest  conrt 
of  the  state  opon  this  qnestton,  and  shonld  be  followed  hy  the 
special  term  antess  directly  orerrnled  by  later  cases.  I  have 
been  referred  to  none  that  are  in  conflict  with  them.  In  none 
has  the  qnestion  of  the  power  of  a  married  woman  to  enter 
into  s  business  partnership  been  discussed.  From  the  case* 
cited  I  think  it  most  be  regarded  as  settled  in  this  state  that 
a  married  woman  may  contract  a  valid  basiness  partnership. 

Asenmiiig.  therefore,  that  a  married  woman  has  the  power 
to  enter  into  a  contract  of  partnership,  the  qnestion  whether 
there  can  be  snch  a  partnership  between  hosbaod  and  wife 
depends  upon  the  legal  capacity  of  hnsband  and  wife  to  oon- 
ttAct  with  eadi  other  in  reference  to  the  wife's  separate  estate. 
That  snch  contracts  may  be  made  has  been  repeatedly  decided 
in  this  state.  The  hnsband  may  be  the  wife's  agent  (^Ehapp 
agt.  Smithy  27  y.  T.,  277 ;  EUtender  agL  Lf/noh,  4  Keyee, 
361;  Freiberg  agt.  Branu/on,  18  Sun,  344;  Bodine  agt. 
EUleen,  53  2f.  T.,  93 ;  Owen  agt.  Catol^y,  36  If.  F.,  600).  He 
may  assign  to  her  a  chose  in  action  (Seymour  agt.  FdUywa, 
77  If.  r.,  178). 

I  can  see  no  difference  between  the  power  to  make  one 
contract  more  than  another.  The  power  exists  with  reference 
to  the  separate  estate  of  the  wife,  and  the  contract  with  refer- 
ence to  that  estate  may  be  made  with  the  hnsband  as  well  as 
with  another.  The  legal  capacity  is  the  same  in  all  cases. 
The  qnestion  of  frand,  or  opportunity  to  defraud,  or  the 
opportnnity  to  the  hnsband  to  control  and  perhaps  squander 
the  wife's  property  have  no  pla^e  in  the  discnssion.  If  the 
wife  has  the  capacity  to  contract  with  the  hnsband  with  refer- 
ence to  her  separate  estate,  there  is  no  limit  put  upon  this 
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Graff  et  al,  agt.  Einoey. 


power  iR  the  statute.  The  coarts  of  this  state  have  decided 
that  she  has  snch  power,  and  I  am  unable  to  see  by  what  prin- 
ciple it  may  be  upheld  as  to  one  class  of  contracts  and  denied 
as  to  others. 

The  Massachusetts  cases  deny  to  the  wife  the  power  to 
enter  into  contracts  of  partnership,  but  it  is  worthy  of  remark 
that  their  decisions  forbid  a  partnership  between  a  married 
woman  and  a  person  not  her  hosband  (3  AUen^  127  ;  5  Allen^ 
460 ;  7  AUerij  481).  As  I  have  shown,  such  is  not  the  law  of 
this  state,  and  these  cases  cannot  therefore  be  regarded  as  an 
authority. 

There  is  nothing  in  the  case  of  Coleman  agt.  Burr  (93 
N.  T.<f  17),  which  conflicts  with  the  views  here  expressed. 
The  remark  of  Earl,  J.,  '^  that  the  statute  touches  a  married 
woman  in  her  relation  to  her  husband  only  so  far  as  they  relate 
to  her  separate  property  and  business,  and  the  labor  she  may 
perform  on  her  sole  and  separate  account,^'  is  in  entire  har- 
mony with  the  cases  cited  and  the  construction  I  have  given 
to  the  statate.  It  is  not  pretended  that  apart  from  the  control 
and  use  of  her  separate  property  and  her  ability  to  labor  on 
her  own  account  that  the  common-law  relation  of  her  husband 
and  wife  are  changed. 

My  conclusion  is,  that  the  courts  of  the  state  have  settled 
two  questions :  First  That  a  wife  may  contract  a  copartner- 
ship with  a  person  other  than  her  husband  and  carry  on 
business  as  a  member  of  such  firm.  Second.  That  with  refer- 
ence to  her  separate  estate  she  may  contract  with  her  husband 
the  same  as  if  she  was  a  feme  sole.  From  these  decisions  I 
think  it  follows,  necessarily,  that  husband  and  wife  have  the 
capacity  to  enter  into  a  contract  of  copartnership,  for  the  pur- 
pose of  carrying  on  a  trade  or  basiness,  and  that  contracts  made 
by  such  a  firm  are  enforceable  against  the  wife's  estate. 

The  demurrers  are  overruled,  with  costs. 

KoTB. — The  improvement  in  the  legal  ikUus  of  married  women  in  this 
ooontry  has  been  rapid  and  steady.  By  the  old  common-law  the  wife  was 
a  legal  nonentity^  in  many  of  our  states  the  tendency  of  legislation  and 
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lu  the  instate  of  Washington  M.  Smith,  deceased. 


the  accounting  party  to  offer  additional  evidence.  Such 
evidence  was  afterward,  and  iu  Mr.  Stevenson's  lifetime  intro 
dnced ;  bnt  the  issue  npon  which  it  bears  has  not  been  passed 
upon  by  the  surrogate,  and  no  decree  has  been  entered  settling 
in  whole  or  in  part  the  administrator's  account.  The  peti« 
tioners,  who  are  children  of  the  decedent  Smith,  now  pray 
that  the  accounting  proceeding  be  revived  and  continued 
against  the  widow  of  Mr.  Stevenson,  who  has  lately  been 
appointed  his  administratrix. 

It  is  admitted  that  prior  to  the  retent  amendment  of 
section  2606  of  the  Code  of  Civil  Procedure  (see  chap.  399, 
Zaws  of  1884)  the  surrogate  had  no  jurisdiction  to  cite  A.  as 
executor  or  administrator  of  B.  to  account  for  B.'s  dealings  as 
executor  or  administrator  of  C.  with  C.'s  estate,  except  for 
auch  assets  of  C.  as  had  come  into  A.'s  possession  (Ddkin 
agt  Deming^  6  Paige^  95 ;  Montrose  agt.  Wheeler^  4  Lans.^ 
99;  Famsworih  agt.  Oliphanty  19  Bct/rb,^  30;  Le  Co^mt 
agt  Le  County  1  Demaresit^  29 ;  Bunnell  agt.  jRannet/j  2 
Demarest,  327). 

But  by  section  2606,  as  it  now  reads,  the  surrogate  can 
require  an  accounting  from  a  representative  of  a  deceased 
executor  or  administrator,  just  as  he  might  require  it  from 
the  deceased  executor  or  administrator  himself  after  the 
revocation  of  his  letters.  There  is  no  doubt,  therefore,  that 
in  a  new  proceeding  this  administratrix  can  be  directed  to 
render  a  full  account  of  hor  husband's  management  of  dece- 
dent's estate.  I  am  convinced,  however,  that  the  proceeding 
which  has  abated  by  Mr.  Stevenson's  death  cannot  be 
revived. 

In  Leavy  agt.  Gardner  the  special  term  of  the  court  of  com- 
mon pleas  permitted  an  action  to  foreclose  a  mechanic's  lien  to  be 
continued  after  the  death  of  the  defendant  against  the  defend- 
ant's executor.  Its  action  was  reversed  at  general  term,  and 
the  reversal  affirmed  by  the  court  of  appeals  (63  If.  F.,  624), 
upon  the  ground  that  the  proceeding  thus  allowed  to  be  con- 
tinued was  not  an  action^  within  the  meaning  of  the  Code^ 

Vol.  I        9 


66  HOWARD'S  PRACTICE  REPORTS. 

Bonney  agt  Bushvick  Railroad  Company. 

but  was  a  special  proceeding  to  which  the  Code  provisionfi 
respecting  the  reviv^al  of  actions  had  no  application. 

I  am  unable  to  find  any  reason  for  upholding  in  the  case 
at  bar  the  contention  of  this  petitioner's  coonsel  that  might 
not  in  the  case  of  Zeavy  agt.  Gardner  have  been  nrged  with 
eqnal  or  greater  pertinency  in  behalf  of  the  plaintiff  Leavy. 
Section  755,  which  provides  that  actions  shall  not  abate  if 
the  cause  of  action  survives,  does  notiapply  to  surrogates'  courts, 
but  section  765  is  expressly  made  applicable  thereto  by 
fiubdivision  6  of  section  3347.  This  section  (765)  forms  part 
of  title  4  of  chapter  8  (the  title  that  treats  ^^  proceedings  upon 
the  death  of  a  party  "),  and  declares  that  nothing  in  the  title 
•contained  shall  authorize  the  entry  of  a  judgment  against  a 
party  who  dies  before  a  verdict,  report  or  decision  is  actually 
rendered  against  him,  but  that  in  such  case  the  verdict,  report 
or  decision  is  absolutely  void. 

No  "decision,"  within  the  meaning  of  that  word  in  the 
section  just  quoted,  has  been  rendered  as  to  any  of  the  matters 
at  issue  in  the  accounting  proceeding  {Adame  agt.  NMis^  59 
Hino.  Pr.^  885;  Weyman  agt.  Bank^  69  How.  Pr.,  331), 
therefore  no  decree  can  ever  be  entered. 


CITY  COURT  OF  BROOKLYN. 

Waruen  Bonnkt,  appellant,  agt.  The  Bcjshwick  Railroad 

CoHPANY,  respondent. 

j^ew  trial —  When  ihauld  be  grarUsd  in  wAhnfor  n&^l^nM, 

Where  a  passenger  upon  a  street  car,  subsequently  to  alighting,  was  poHed 
down  by  the  conductor's  holding  on  to  him  after  starting  the  car: 

WLM,  that  he  had  a  good  cause  of  action  against  the  railroad  for  the 
injuries  sustained. 

If  a  charge  to  the  Jury  in  mentioning  the  facts  of  a  transaction  as  narrated 
by  the  defendant's  witnesses  makes  a  remark  wliich,  though  correct  as 
applied  to  the  defendant's  version,  applies  also  to  the  plaintiff's  version. 
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and  tends  to  cut  him  off  from  a  recorery,  it  is  error  for  which  a  new 
trial  should  be  granted. 

Oeneral  Term,  December ,  1884. 

Before  MoCub,  (Jh,  J.,  and  Beykolds,  J. 

This  sait  was  to  recover  for  personal  injuries  received  after 
the  plaintiff,  a  man  eighty-three  years  old  and  a  passenger,  had 
gotten  down  on  the  ground  from  defendant's  horse  car,  in 
consequence  of  the  conductor's  holding  on  to  his  coat  after 
starting  the  car,  which  precipitated  the  plaintiff  to  the  pavement, 
breaking  his  hip.  The  defendant's  witnesses  testified  that 
he  fell  after  the  car  had  passed  on,  and  after  the  conductor 
had  ceafled  to  hold  on  to  hiuL 

The  court,  in  the  course  of  the  charge,  said :  ^'  It  is  unneces- 
sary for  me  to  tell  you  that  if  he  fell  after  he  had  alighted 
from  the  car,  after  he  had  both  feet  on  the  ground,  then  he 
cannot  recover." 

Plaintiff's  counsel  excepted  to  the  last  clause.  A  verdict 
was  rendered  for  the  defendant,  and  the  plaintiff  appealed 
from  the  judgment  and  order  denying  a  motion  for  a  new 
trial  on  the  minutes. 

Henderson  Benedict,  for  appellant : 

I.  Defendants  were  unquestionably  responsible  for  the 
injury  as  narrated  by  the  plaintiff;  for  the  rule  relieving 
masters  from  liability  for  malicious  injuries  inflicted  by  serv- 
ants outside  the  scope  of  employment  does  not  apply  between 
a  common  carrier  and  its  passengers,  as  it  undertakes  to  pro- 
tect them  against  any  injury  arising  from  the  malice  or  negli- 
gence of  its  servants  (Stewart  agt.  Brooklyn  City  B.  B.,  90 
If.  r.,  588). 

II.  Even  under  the  general  principle  the  defendants  could 
not  escape,  for  it  is  settled  that  if  a  servant  in  performing  an 
act  within  his  authority  proceeds  beyond  his  master's  instruc- 
tions and  inflicts  willful,  malicious  or  reckless  injury,  his  master 
is  liable,  and  no  proof  is  necessary  of  express  authority  to  do 
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the  act  if  it  was  ooe  (as  in  the  present  instance)  implied  from 
the  nature  of  his  position,  as  daily  exercised  under  common 
observation  {Hoffmcm  agt.  N.  Y.  C.  R.^  87  N,  y.,  25 ;  Hoods 
agt.  D.  L.  <&  W.  R.,  64  id.,  129 ;  Cohen  t^.  D.  D.  E.  L.  R.,  69 
id.j  170 ;  Mott  agt.  Consumer^  loe  Co.,  73  id,,  543 ;  Shea  agt. 
Sixth  Ave.  R.,  62  id.,  180 ;  Higgim  agt.  W.  T.  C.  Co.,  46  id., 
234 ;  Jackson  agt.  Second  Ave.  R.,  47  id.,  274). 

III.  Nothing  except  an  express  withdrawal  of  this  erroneous 
instruction  with  a  direction  to  disregard  it,  accompanied  by  a 
statement  of  the  correct  principle  could  have  remedied  it 
(  WaUon  agt.  Wise,  47  Supr.  Ct.  [J.  <b  S.\  512 ;  Chap- 
man agt.  E^ne  R,,  55  JT.  Y.,  579 ;  Knupple  agt.  Knicker- 
bocker loe  Co.,  84  id.,  488 ;  Mevey  agt.  Clar,  45  id..,  285 ; 
Avery  agt.  City  of  Syracuse,  29  Hv/n,  540 ;  Canfidd  agt. 
Baltimore  db  O.  R.,  46  Sujrr.  Ct.  [J.  dk  S.],  238). 

lY.  It  was  essential  to  except  only,  and  not  ask  the  question 
submitted  to  the  jury  to  preserve  the  plaintiffs  rights  {AUis 
agt.  Zeonard,  58  iV".  Y.,  288 ;  Avery  agt.  City  of  Syra^mse^ 
supra). 

V.  It  was  unnecessary  to  specify  the  grounds  of  exception 
or  suggest  fin  amendment  to  the  charge  {^Friend  agt.  Pateny 
10  Ahb.  N.  C,  311 ;  Goldman  agt.  Abram^  9  Daly,  235). 

T.  S.  Moore,  for  respondent. 

Per  Curiam.  — According  to  the  plaintiffs  own  testimony, 
corroborated  more  or  less  by  some  of  his  witnesses,  the  con- 
ductor kept  hold  of  him  after  he  had  got  upon  the  ground 
and  after  the  car  had  started,  and  by  this  means  dragged  him 
down  thereby  causing  the  injury.  The  evidence  of  the 
defendant  was  in  substance  that  after  the  plaintiff  had  alighted 
and  was  clear  of  the  car  and  the  conductor,  he  fell  through 
some  misadventure  of  his  own.  It  was  probably  in  view  of 
this  evidence  on  behalf  of  the  defendant  that  the  trial 
judge  remarked  in  the  course  of  the  charge :  ^'  It  is  unnecea- 
sary  for  me  to  tell  you  that  if  he  fell  after  he  alighted  from 
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the  car^  after  he  had  both  feet  on  the  ground,  then  he  cannot 
recover." 

ThiB  instmction  was  perfectly  correct  aa  applied  to  the  fall 
as  described  by  defendant's  witnesses,  bnt  the  difficulty  is  that 
it  applied  also  to  the  plaintiff's  narration  of  the  occurrence, 
and  thus  cut  him  off  from  all  chance  of  recovery.  If  the 
jury  believed  his  statement  we  think  they  might  well  have 
found  a  verdict  in  his  favor. 

For  this  reason  the  judgment  should  be  reversed  and  a 
new  trial  granted,  costs  of  appeal  to  abide  the  event. 


SUPREME  COURT. 
In  re  The  E.  M.  Botnton  Saw  and  File  Compant. 

OcfrporaHtms  —  Voluntary  diuoiuHan  of —  When  receiver  may  he  appointed  — - 
Hepori  cf  referee  in  $ueh  eaeee^  tehat  miut  contain  —  (Jode  of  VitU  Procedure, 
eeettone  2426, 2429. 

Tbe  coart  has  no  power  to  appoint  a  receiver  under  proceedings  for  the 
Toluntary  dissolution  of  a  corporation  until  the  mailing  of  the  final 
order  dissoWing  the  corportion. 

Section  2420  of  the  Code  of  Civil  Procedure  requires  the  report  of  the 
referee  to  contain  *'  a  statement  of  the  effects,  credits  and  other  property 
and  of  the  debts  and  other  engagements  of  the  corporation  and  of  all 
other  matters  pertaining  to  its  afflairs  : 

JiUd,  that  the  requirement  of  the  Cede  is  one  of  substance  and  not  of 
form,  and  a  failure  to  comply  with  it  renders  the  final  order  void. 

Second  Department^  General  Term^  December j  1884. 

John  B.  Whiting  and  Charles  E,  Chase,  for  certain  judgment 
creditors,  appellants. 


Charles  H.  Luseamb,  for  respondents. 

Browk,  J.  —  This  is  a  purely  statutory  proceeding,  and  the 
court  has  no  power  or  authority  to  act,  except  as  such  power 
is  conferred  by  the  statute.     The  authority  for  the  appoint- 
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ment  of  a  receiver  is  given  by  section  2429  of  the  Code,  and 
this  can  onlj  be  exercised  upon  granting  the  final  order 
dissolving  the  corporation.  There  was  no  power  in  the  coort 
therefore  to  appoint  a  temporary  receiver,  and  tiie  order  of 
November  2, 1883,  was  void.  This  view  of  the  statute  is  in 
harmony  with  the  decision  of  the  courts  {MaUer  of  French 
JMfg.  Co.^  12  Hun^  488 ;  Chamherlain  agt.  BocJuster  8.  P. 
V.  Co.y  7  -ffwn,  657;  In  re  Open  Board  of  Brokere^  3 
Monthly  L.  J?.,  67). 

The  statute  does  not  give  the  court  control  over  the  corporate 
property  until  the  decision  is  made  upon  the  return  to  the, 
order  to  show  cause.  If  such  control  had  been  given  there 
would  doubtless  be,  as  an  incident  to  such  control,  authority 
to  restrain  creditors  from  suing  the  company  and  to  prevent 
any  interference  by  creditors  with  the  corporate  assets 
{Phemix  Foundry  Co.  agt.  If.  B.  Cons.  Co.^  ^th  Bept.^  19 
W.  J9.,  439). 

But  in  the  case  of  "  2T4d  Flagle  Iron  Works  "  (8  Paige,  385) 
the  chancellor  held  that  an  injunction  would  not  be  granted 
in  such  a  proceeding  as  the  one  we  are  considering,  and  said  : 
'^  The  statute  has  not  given  to  the  court  any  control  over  the 
property  until  the  coming  in  of  the  master's  report  and  the 
dissolution  of  the  corporation."  He  pointed  out  the  difference 
between  a  proceeding  for  a  voluntary  dissolution  of  the 
corporation  and  proceedings  against  corporations  in  equity, 
and  held  that  in  the  former  case  creditors  who  by  their 
diligence  obtained  a  lien  upon  the  corporate  property  could 
not  be  deprived  of  the  preference  they  had  acquired ;  while 
in  the  latter  case  the  court  might  interfere  by  injunction  to 
restrain  the  creditors'  proceedings.  I  think,  therefore,  the 
order  appointing  the  temporary  receiver  was  void,  and  should 
have  been  vacated. 

Another  point  is  made  by  the  appellant  which  I  think  is 
fatal  to  the  proceedings :  Upon  the  hearing  upon  the  order 
to  show  cause,  the  court  referred  the  matter  to  a  referee  '*  to 
take  proof  of  the  insolvtocy  of  the  corporatior  and  all  matters 
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relating  thereto."  This  the  coart  had  power  to  do,  and  the 
Code  provides  (sec.  2426)  that  the  report  of  the  referee  or 
decision  of  the  court  ^'  must  contain  a  statement  of  the  effects, 
credits  and  other  property,  and  of  the  debts  and  other  engage- 
ments of  the  corporation,  and  of  other  matters  pertaining  to 
its  affairs."  The  referee  returned  the  testimony  to  the  court, 
but  made  no  report  upon  any  of  the  matters  mentioned  in  the 
statute,  and  there  does  not  appear  in  the  appeal  papers  to  have 
been  any  decision  of  the  court,  except  that  contained  in  the 
final  order.  This,  however,  makes  no  mention  of  the  matters 
required  by  the  statute. 

In  the  case  of  the  Pyrcluaite  Mcmga/neae  Company  (29 
i7un,  429),  for  a  voluntary  dissolution,  a  similar  defect  was 
held  to  be  fatal  to  the  proceeding.  The  requirement  of  the 
Ck>de  was  one  of  substance  and  not  of  form,  and  a  failure  to 
comply  with  it  renders  the  final  order  void. 

The  order  appealed  from  must  therefore  be  reversed,  with 
costs,  and  the  proceedings  remitted  to  the  special  term  to  pro- 
ceed anew  upon  the  referee's  report  in  the  manner  required 
by  the  statute. 

JSabnabd  and  Dtkmak,  J  J.,  concurred. 


SUPEEME  COUET. 


The  People  of  the  State  of  New  York  ex  rd.  William  E. 
Demasest  et  al.  agt.  Patbiok  Farley  et  al. 

It^netion-^Witt  not  iinte  pendente  lite  in  an  action  io  try  title  to  a  publie 

ojlee. 

In  an  action  in  the  nature  of  a  quo  tearranto,  an  injunction  will  never  be 
issued  in  this  state  pendente  UU  restraining  the  party  in  possession  of  the 
office  from  exercising  the  functions  thereof. 

New  York  Chambers^  December^  1884. 
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La WBENOB,  c/.  —  This  is  an  action  in  the  nature  of  a  quo 
warranto^  in  which  the  plainti&  praj  judgment  that  section 
4  of  the  Laws  of  1873,  chapter  335,  and  the  amendments  to 
said  act,  passed  June  13,  1873,  chapter  757  of  the  Laws  of 
1873,  chapter  515  of  the  Laws  of  1874,  chapter  400  of  the 
Laws  of  1878  and  chapter  473  of  the  Laws  of  1882,  may  be 
adjudged  unconstitutional  and  void;  that  the  defendants, 
who  are  now  acting  as  the  aldermen  of  the  city  of  New  York, 
may  be  ousted  and  removed  from  the  oflSces  which  they 
respectively  claim  to  hold;  that  the  relators  may  have 
judgment ;  that  they  are  and  each  of  them  is  entitled  to  the 
office  of  aldermen,  and  to  tlie  rights,  franchises,  privileges 
and  emoluments  thereof,  and  have  been  so  entitled  since  the 
first  Monday  of  January,  1883,  and  that  the  plaintifb  may  have 
judgment  that  the  exercise  of  such  rights,  &c.,  be  restored 
to  the  said  relators,  and  that  the  said  relators  are  collectively 
and  individually  entitled  to  exercise  the  powers  and  discharge 
the  duties  appertaining  to  the  common  council  of  the  city  of 
New  York,  and  have  been  so  entitled  since  the  first  Monday 
of  January,  1883. 

The  claim  of  the  relators  substantially  is  that  the  provisions 
of  chapter  137  of  the  Laws  of  1870,  as  amended  by  chapter 
674  of  the  Laws  of  1871,  are  still  in  force^  and  were  in  force 
on  the  7th  day  of  November,  1882,  at  which  time  the  relators 
claim  that  they  were  elected  respectively  to  the  office  of 
alderman,  pursuant  to  the  provisions  of  said  act,  for  the  term 
of  two  years  from  the  first  Monday  of  January,  1883. 

The  complaint  in  the  action  was  verified  on-  the  23d  of 
January,  1884,  and  the  action  appears  to  have  been  commenced 
at  or  about  that  time.  On  the  22d  of  December,  1884,  Mr« 
justice  Andrews  granted  an  order  directing  the  defendants  to 
«how  cause,  at  special  term,  on  the  twenty-sixth  instant,  why 
«n  injunction  should  not  be  issued  restraining  the  defendants, 
and  each  of  them,  their  clerks,  attaches  and  employes,  from 
passing  or  enacting  any  resolutions  or  ordinances,  or  confirming 
or  rejecting  any  commissioners,  or  heads  of  any  departments 
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of  the  city  of  New  York,  or  in  any  manner  acting  as  aldermen, 
or  coliectiTely  as  the  common  council  of  said  city,  and  for 
8uch  other  and  further  relief  as  the  court  may  deem  just, 
besides  the  costs  of  this  motion. 

And  it  was  further  ordered  that  the  above  entitled  defend- 
ants, and  each  of  them,  their  clerks,  attaches,  employes  and 
attorneys  be  in  the  meantime  restrained,  and  they  and  each  of 
them  were  thereby  forbidden  to  suffer  or  commit  any  of  said 
acts  until  the  further  order  of  this  court. 

On  the  twenty-third  instant  the  presiding  justice  granted  an 
order  returnable  at  a  special  term  on  the  twenty-fourth  instant, 
directing  that  cause  be  shown  why  the  order  of  the  twenty-sec- 
ond instant,  as  far  as  the  same  restrains  or  enjoins  the  defendants 
from  acting  as  a  common  council  of  the  city  of  New  York,  or 
from  acting  as  the  aldermen  and  board  of  aldermen  of  the  said 
city,  or  from  passing  or  enacting  any  resolutions  or  ordinances, 
or  confirming  or  i*ejecting  any  commissioners  or  heads  of 
departments,  &c.,  should  not  be  vacated,  annulled  and  set  aside. 

It  is  upon  these  two  orders  that  the  case  comes  before  me 
for  consideration.  The  proposition  that  all  the  acts  relating 
to  the  electing  of  aldermen  in  the  city  of  New  York,  passed 
since  the  year  1873,  have  been  unconstitutional  and  void  is  a 
most  serious  one  and  ought  not  to  be  entertained  by  a  justice 
sitting  at  chambers,  unless  it  is  perfectly  apparent  that  there 
has  been  a  clear  and  substantial  departure  from  the  provisions 
of  the  fundamental  law  {In  the  Matter  of  the  Petition  of  the 
Oilbert  Elevated  Railway  agt.  Kobhe^  70  N.  T.,  361 ;  People 
agt  Canal  Board,  65  N.  JT.,  390 ;  Matter  of  the  United 
States^  66  How,  Pr.  H.y  535).  In  this  case  no  specification 
is  made  in  the  complaint  of  the  particulars  in  which  it  is 
claimed  that  the  laws  in  question  are  in  conflict  with  the 
constitution.  The  simple  allegation  being  that  the  said  laws 
and  each  and  every  one  of  the  amendments  thereto  are  uncon- 
stitutional and  in  violation  of  the  laws  and  usages  of  the  land 
and  void  in  toto. 

Bearing  in  mind  that  every  presumption  is  in  favor  of  the 
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wi^^sr  varii  a^tt  are  or  are  rrx  oDgggftsTyinal,  iztHmndi  as 
t3^  r^i>f  wf.:<ji  £i  focj*^  cpvo  tiis  saciC>>a  k  an  aider  for  an 
jCiJ^r»^>^  rectnicr^K^  ti^  def«soianSi  in  sabatanee  from  doing 
an/  aet,  esttier  er^Heetzrelj  ai  the  eaaii£n?Q  eocmeil  of  the  dtj 
/>r  jr*diridnallj  as  aUermen  of  said  atr. 

I  nndentand  the  lav  to  be  perfeedr  wdl  aettled  that  in  an 
aetion  in  the  nature  of  a  fm>  wamuUOj  an  injunction  will 
nererhe  moed  in  this  gtate  jggn^fenfe  Hie,  n'sli  ■ining  the  partj 
in  possesHon  of  the  offiee  from  ezerdsng  the  fonetioaa  thereof. 

In  th#  ease  of  7%e  PeopU^gL  Mattier  {%Aib.[]!r. ^.],  889) 
it  was  held  bj  BoABDiCAVy  J^  that  in  actions  to  oust  peraons 
exereUing  the  dnties  of  pabllc  oflloers  under  a  claim  of  right, 
a  temporary  injunction  restruning  them  from  exercising  the 
daticn  (ft  the  office  pending  the  litigation  should  not  be  granted. 

In  Leuns  agt  Oliver  (4  Alb.  Pr.  B.,  ISl)  it  was  held  that 
In  an  action  in  the  nature  of  a  qtu>  toarrarUOj  being  the  proper 
remedy  where  an  authorized  person  has  usurped  the  office  of 
alderman  in  a  municipal  corporation,  an  injunction  could  not 
bo  granted  to  restrain  the  incumbent  from  exercising  the 
powers  and  performing  the  duties  of  the  office.  In  that  case 
the  C/Ourt  determined  that  the  election  of  the  defendant  was 
not  logal^  and  yet  the  injunction  was  refused. 

In  tlie  case  of  The  People  ex  rd.  Wood  agt.  Draper  (4 
IIow.  Pr.  li.y  283),  it  was  held  by  Pbabodt,  J.,  that  in  an 
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action  of  qtio  warrcmto  to  determine  the  right  to  a  public 
office,  an  injunction  restraining  generally  the  functions  of  the 
office  is  not  authorized  by  law. 

In  Morris  agt.  Whelan  (64  How.y  109),  the  application  was 
for  an  injunction  to  restrain  the  defendant  from  acting  as 
president  of  the  common  council  of  Troy,  and  it  was  distinctly 
held  that  where  a  person  usurps  and  intrudes  into  a  public 
office,  civil  or  military,  and  the  attorney  general  brings  his 
action  to  oust  him,  no  injunction  can  be  obtained  pendente  lite. 

In  Thompson  agt.  Commissioners  of  the  Canal  Fund  (2 
Ahb.y  248),  Mr.  justice  Mitchell  held  that  the  courts  of  this 
state  have  no  power  to  restrain  by  injunction  the  acts  of 
officers  of  the  state  who  are  proceeding  under  authority  of  a 
law  of  this  state ;  and  the  fact  that  such  law  is  unconstitu- 
tional forms  no  ground  for  granting  such  injunction. 

In  The  Mayor  agt.  Conover  (5  Abb.  Pr.  R,^  171),  Mr.  jus- 
tice Roosevelt  decided  that  a  preliminary  injunction,  the 
effect  of  which  would  be  in  effect  to  oust  a  party,  although 
only  temporarily,  from  the  exercise  of  the  functions  of  an  office, 
by  preventing  his  access  to  the  books  and  to  papers  appertain- 
ing to  it,  should  not  be  granted.  That  the  title  to  a  public 
office  could  not  be  indirectly  tried  in  an  injunction  suit  brought 
to  restrain  a  claimant  of  such  office  from  interfering  with  the 
books  and  papers  appertaining  thereto. 

Lon^  prior  to  the  decisions  in  the  cases  above  referred  to, 
chancellor  Walworth  had  decided  in  the  case  of  Tappan  agt. 
Gray  (9  Paiges  /?.,  507)  that  '^  this  court  ought  not  to  assume 
the  jurisdiction  to  oust  an  officer  in  no  way  connected  with 
the  administration  of  justice  here,  and  over  whose  appoint- 
ment it  has  no  control,  from  an  office  the  duties  of  which  he 
is  discharging  under  color  of  an  appointment  from  the  execu- 
tive of  the  state,  until  his  right  to  such  office  has  been  settled 
in  a  mode  prescribed  by  law  by  the  Kevised  Statutes  for  the 
determination  of  his  claim,"  and  as  that  would  be  the  neces- 
sary effect  of  the  injunction  prayed  for  in  that  case,  the  chan- 
cellor reversed  the  decision  of  the  vice-chancellor  who  had 
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C.  O.  Kidderj  for  motion. 
W.  Parker^  opposed. 

McAdam,  C.  </.  —  The  reply  interposed  to  the  counter- claim 
contained  in  the  defendant's  answer  was  returned,  because  the 
certificate  to  the  jurat  is  signed  ^  Jennie  Turner,  notary  pub- 
lic" The  complaint  and  answer  were  verified,  and  unless 
the  reply  contains  a  legal  verification  the  defendants  had  the 
right  to  return  it  as  an  unverified  pleading.  The  defendants 
place  their  objection  upon  the  ground  that  Miss  Turner,  being 
a  female,  is  ineligible  to  public  office,  and  cannot  therefore 
legally  perform  the  functions  of  a  notary.  Miss  Turner  was 
appointed  by  the  governor,  and  the  appointment  was  con- 
firmed by  the  senate.  She  has  filed  her  official  oath  and  has 
received  her  commission  and  is  in  possession  of  the  office 
exercising  its  functions,  and  her  right  to  the  office  cannot  be 
questioned  except  in  a  direct  proceeding  brought  by  the  attor- 
ney general  in  the  name  of  the  people,  in  which  the  notary  may 
defend  her  right  to  the  office.  It  cannot  be  determined  in 
the  collateral  manner  in  which  the  defendants  present  their 
objection.  When  the  appointing  power  can  lawfully  be  exeiv 
deed  upon  a  particular  office,  the  appointee,  after  qualifying 
and  entering  upon  the  office,  becomes  an  officer  de facto;  if 
not  dejursy  his  acts  are  legal  so  far  as  the  public  is  concerned, 
and  his  capacity  or  qualification  for  the  office  cannot  be  inquired 
into  collaterally  {People  agt.  WhUe^  24  Wend.,  620 ;  People  agt. 
LamJbert,  76  N,  T.,  220). 

In  The  People  agt.  Dean  (8  Wend,,  438)  it  appeared  that  a 
minor  was  aj^inted  a  commissioner  of  deeds.  The  clerk  of 
the  common  pleas  refused  to  administer  the  oath  of  office  upon 
the  ground  that  the  appointee,  being  a  minor,  was  incapable 
of  holding  the  office.  The  supreme  court  held :  ^'  It  is  not 
the  province  of  the  officer  to  whom  application  is  made  to 
administer  the  oath  of  office  to  determine  whether  the  person 
presenting  himself  is  or  is  not  capable  of  holding  an  office. 
It  IS  the  duty  of  such  officer^  on  the  production  of  the  com- 


78  HOWARD'S  PRACnCB  REPORTS. 

Ffndkr  agt  Thorn  et  aL 

mission,  to  administer  the  oath.  If  an  appointment  has  been 
improvidently  made,  there  is  a  legal  mode  in  which  it  may  be 
declared  void,"  and  a  mandamus  was  thereupon  ordered  direct* 
ing  the  clerk  to  administer  the  official  oath. 

Whether  a  female  is  capable  of  holding  public  office  has 
never  been  decided  by  the  courts  of  this  state,  and  is  a  ques- 
tion about  which  legal  minds  may  well  differ.  The  constitution 
regulates  the  right  of  suffrage  and  limits  it  to  "  male  "  citizens 
{Constj  art,  2,  sec.  1).  Disabilities  are  not  favored  and  are 
seldom  extended  by  implication,  from  which  it  may  be  argued 
that  if  it  required  the  insertion  of  the  term  *^  male  "  to  exclude 
female  citizens  of  lawful  age  from  the  right  of  suffrage,  that 
a  similar  limitation  would  be  required  to  disqualify  them  from 
holding  office.  Citizenship  is  a  condition  or  stains^  and  has 
no  relation  to  age  or  sex  {Ledurea  of  Prof.  DwigM). 

It  may  be  contended  that  it  was  left  to  the  good  sense  of 
the  executive  and  to  the  electors  to  determine  whether  or  not 
they  would  select  females  to  office,  and  that  the  power  being 
lodged  in  safe  hands  was  beyond  the  danger  of  abuse.  If,  on 
the  other  hand,  it  be  seriously  contended  that  the  constitution, 
by  necessary  implication,  disqualifies  females  from  holding 
office,  it  must  follow  as  a  necessary  consequence  that  the  act 
of  the  legislature  permitting  females  to  serve  as  school  officers 
(1880,  chap.  9),  and  all  other  legislative  enactments  of  like 
import  removing  such  disqualification  are  unconstitutional 
and  void.  In  this  same  connection  it  may  be  argued  that  if 
the  use  of  the  personal  pronoun  "he"  in  the  constitution  does 
not  exclude  females  from  public  office,  that  its  use  in  the 
statute  can  have  no  greater  effect  The  statute,  like  the  con- 
stitution, in  prescribing  the  qualifications  for  office,  omits  the 
word  "  male,"  leaving  the  question,  whether  female  citizens  of 
lawful  age  are  included  or  excluded,  one  of  construction.* 

I  make  these  observations  for  the  purpose  of  showing  that 
the  question  whether  females  are  eligible  to  public  office  in 
this  state  is  one  not  entirely  free  from  doubt,  and  should  not 
therefore   be   decided   where   it  arises,    as    it  does    here. 
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inddentaUy  and  collaterally.  When  the  law  officers  of  the 
state  see  fit  to  test  the  question  in  a  direct  proceeding  brought 
for  the  purpose,  it  will  be  time  enough  for  the  courts  to  attempt 
to  settle  the  contention.  In  such  a  proceeding  the  case  of 
Hobinsan  (131  Mass.^  876,  amd  that  reported  in  107  Mass.^ 
604),  holding  that  females  cannot  hold  public  office,  and  those 
decided  in  other  states  that  they  can  hold  office,  may  be 
examined  and  considered. 

For  the  purpose  of  this  motion,  it  is  sufficient  to  decide 
that  the  reply  was  verified  before  a  person  holding  the  office 
of  notary  public,  uncfer  a  commission  granted  by  the  legally 
constituted  appointing  power ;  that  the  defendants  cannot,  in 
a  collateral  proceeding,  to  which  the  notary  is  not  a  party,  try 
the  question  of  her  eligibility  to  the  office ;  that  her  acts  are 
valid  as  to  third  persons  and  the  parties  to  this  record. 

The  motion  to  compel  the  defendants  to  accept  the  reply 
aa  a  properly  verified  pleading  will  therefore  be  granted. 


SUPREME  COURT. 


In  the  Matter  of  the  General  Assignment  of  David  T.  Davis 

^  oZ.  to  OwsN  D.  Pebbt. 

AMMgnmmii — By  eopoainers  iMeh  doei  not  eover  indmdtud  property  nor 

provide  far  ihs  payment  cf  individual  dAU. 

Where  an  assignment  was  in  substance  as  follows  :  "  We,  D.,  J.,  B.  &  B., 
all  of  UUca,  comprising  the  firm  of  D.,  J.,  B.  ft  Co.,  doing  business  as 
manuf actarers  in  Utica,  for  one  dollar  to  us  paid,  hereby  assign  to  P. 
all  of  oar  personal  and  real  property  not  exempt  from  execution,  in  trust 
for  our  creditors.  We  direct  said  trustee  to  take  possession  of  all  our 
estate  and  convert  the  same  into  cash  for  our  creditors.  We  direct  him 
oat  of  the  first  to  pay  expenses  of  administration  ;  and,  whereas,  divers 
penooa  have  each  indorsed  notes  and  drafts  for  our  use  and  benefit 
sad  lor  the  benefit  and  accommodation  of  our  firm,  and  we  have  given 
a  mortgage  on  our  stock  and  goods  to  P.  the  first  indorser  on  most  of 
said  paper  which  has  been  used  by  us  and  is  now  held  by  parties  to  us 
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unknown ;  we,  therefore,  direct  said  trustee  to  pay  ail  of  said  pap<^ 
and  l>ear  said  indorsers  harmless  from  liability  on  account  of  indorse- 
ments for  our  said  firm.  We  direct  that  said  assignee  next  pay  all  of  our 
debts  in  full,  reserving  to  ourselves  all  moneys  that  remain  in  Ills  hands 
after  payment  of  all  our  debts  : 

Held,  that  the  assignment  did  not  cover  individual  property  nor  provide 
for  the  payment  of  individual  debts. 

BM,  further,  that  a  contestant  not  being  a  firm  creditor,  but  only  an 
individual  creditor  of  two  of  the  assignors,  has  no  standing  in  court 
upon  an  accounting  of  the  assignee. 

Where  assignors  assign  Jointly,  or  as  copartners  only,  neither  the  assignee 
nor  the  courts  can  reach  the  individual  property  of  any  one  of  them  ia 
any  proceeding  under  the  assignment,  or  in  any  attempt  to  enforce  it. 

Special  Term,  December,  1884. 

Motion  on  behalf  of  Edward  A.  Bowell  to  modify  and  con- 
firm, and  on  behalf  of  Owen  D.  Perry  to  set  aside,  the  report 
of  a  referee,  appointed  by  the  connty  conrt  of  Oneida  connty 
to  take  and  state  the  acconnt  of  said  Perry,  as  assignee,  under 
a  general  assignment  for  the  benefit  of  creditors.  As  both 
the  county  judge  and  special  county  jodge  of  said  county  are 
incapable  of  acting  in  this  proceeding,  it  has  been  removed 
into  the  supreme  court. 

In  July,  1875,  David  T.  Davis,  John  I.  Jones,  Alpheus  0. 
Beckwitli  and  Daniel  W.  Ehresman  formed  a  copartnership 
under  the  firm  name  of  Davis,  Jones,  Beckwith  <fe  Company, 
and  as  such  carried  on  a  wholesale  and  retail  clothing  business 
in  the  city  of  Utica  until  the  24th  of  June,  1876,  when  they 
made  a  general  assignment  to  Owen  D.  Perry  for  the  benefit 
of  creditors,  of  which  the  following  is  a  copy  : 

**  B[now  all  men  by  these  presents,  that  we,  David  T.  Davis, 
John  I.  Jones,  Alpheus  C.  Beckwith  and  Daniel  W.  Ehres- 
man, all  of  ITtica,  composing  the  firm  of  Davis,  Jones,  Beck- 
with &  Company,  doing  business  as  wholesale  and  retail 
dealers  and  manufacturers  of  men's,  youths'  and  boys'  cloth- 
ing, in  the  city  of  Utica,  N.  Y.,  for  and  in  consideration  of 
the  sum  of  one  dollar  to  us  in  hand  paid  by  Owen  D.  Perry, 
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of  XJtica,  N.,  Y.,  the  receipt  whereof  is  hereby  acknowledged^ 
and  of  the  stipulations  and  promises  herein  contained,  we  do 
hereby  sell,  assign,  transfer  and  set  over  to  the  said  Ow-en  D. 
Perry  all  of  onr  personal  and  real  property,  choses  in  action, 
and  all  property  of  every  kind  and  description  whatsoever  or 
wheresoever  situate,  which  is  not  by  law  exempt  from  levy 
and  sale  on  execution,  to  have  and  to  hold  the  same  to  himself, 
his  successors  or  assigns,  in  trust  nevertheless  for  the  benefit 
of  our  creditors  as  hereinafter  stated.  We  direct  that  the 
said  Owen  D.  Perry  as  trustee  take  immediate  possession  of 
all  our  estate,  both  real  and  personal,  and  to  convert  the  same 
and  the  whole  thereof  into  cash  as  speedily  as  may  be  for  the 
benefit  of  our  creditors,  and  to  dispose  of  the  proceeds-  as 
follows:  First.  We  direct  that  the  trustee  or  assignee, 
Owen  D.  Perry,  first  pay  out  of  the  said  estate  by  him  h^ld 
in  trust  all  just  and  legal  charges  and  expenses  of  administering 
this  trust :  Second.  Whereas,  Owen  D.  Perry,  G.  J.  GriflSths, 
James  A.  Beecher,  John  £.  Ehresman,  Henry  Ehresman,  T. 
6.  Beckwith,  have  each  indorsed  sundry  promissory  notes 
and  drafts  at  different  times  to  a  large  amount  for  our  use 
and  benefit  and  for  the  benefit  and  accommodation  of  our  firm, 
as  accommodation  indorsers,  some  of  said  notes  are  indorsed 
by  two  or  more  of  said  parties  as  accommodation  indorsers ; 
and  whereas  we  have  executed  a  chattel  mortgage  on  our  stock 
and  goods  to  Owen  D.  Perry,  who  is  the  first  indorser  on 
most  if  not  all  of  said  accommodation  paper,  which  paper  has 
been  used  and  negotiated  by  us  to  sundry  parties  and  is  now 
outstanding  and  held  by  parties  to  us  unknown,  we  therefore 
direct  that  the  trustee,  Owen  D.  Perry,  pay  and  discharge  all 
the  outstanding  paper  indorsed  by  either  of  said  parties  by 
whomsoever  held  or  owned,  and  to  pay  and  discharge  the 
same  in  full  and  to  in  all  things  bear  said  parties  and  each  of 
them  harmless  from  any  and  all  liability  on  account  of  indorse- 
ments for  our  firm,  by  paying  and  discharging  all  such 
indebtedness  in  full :  "  Third.  We  direct  that  the  assignee 
next  pay  and  discharge  all  of  our  debts  in  full,  reserving  to 
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onrselves  all  moneys  that  may  remain  in  the  assignee's  hands 

after  the  payment  of  all  onr  debts. 

**  Witness  onr  hand  and  seal  this  25ih  day  of  June,  A.  D. 

1876. 

«  DAVID  T.  DAVIS.  [l.  s,] 

«  JOHN  I.  JONES.  [l.  s.] 

«  ALPHEUS  C.  BECKWITH.  [l.  s.] 

«  DANIEL  W.  EHRESMAN."  [l.  s.] 
«                        «                        «  « 

^  I,  Owen  D.  Perry,  tmstee  named  in  the  within  assignment, 
do  hereby  acknowledge  the  acceptanoe  of  the  within  trust, 
and  agree  to  faithfully  perform  the  duties  tiierein  imposed. 

^  Witness  my  hand  and  seal  this  S6th  day  of  June,  1876. 

«  OWEN  D.  PERRY."    [l.  s.] 

Said  business  had  been  carried  on  by  said  Davis  &  Jones, 
as  copartners ;  from  1859  to  January  1,  1874,  by  said  Davis, 
Jones,  Beckwith  and  one  Horn ;  from  the  latter  date  to  July 
9,  1875,  when  Horn  retired  and  Davis,  Jcmes  and  Beckwith 
continued  until  July  25, 1S75,  when  the  firm,  composed  of 
said  assignors,  was  formed  as  aforesaid.  At  the  date  of  the 
general  assignment  each  of  said  firms  had  some  assets  and 
owed  some  debts,  except  the  firm  of  Davis,  Jones,  Horn  & 
Beckwith,  which  had  no  assets,  and  owed  no  debts.  Some  of 
the  assignors  were  owing  individual  as  wdl  as  firm  debts. 
While  the  firm  owned  no  real  estate,  some  of  the  members 
did,  as  individuals,  but  it  was  of  no  value  above  the  incum- 
brances thereon. 

On  the  25th  of  September,  1S77,  these  was  a  final  account- 
ing in  the  usual  form  and  a  decree  made  by  the  county  court 
distnbuting  aH  the  assets  reported  and  discharging  the  assignee 
and  his  suretit"^  The  dividends  paid  the  preferred  claims 
and  a  sni^ll  per  centage  upon  the  unjweferred.  On  the  10th 
of  IVwraber*  1 S77,  upon  the  application  of  Edward  N.  Rowell, 
who  ht^!d  the  jv^inl  and  several  noie  of  said  David  T.  Davis 
and  John  I.  Jon<«  fvxr  #1.776^  dated  January  90,  1876,  an 
order  of  reference  w»  icuide  bv  the  countv  court  **  to  inquire 
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rt  what,  if  «Dy,  property  passed  to  eaid  asatgnee  tinder 
^meat,  appltcfU>le  to  the  payment  of  the  debts  of 
id  Jonee,  two  of  aaid  aBaignors,  or  the  debts  of  either 
."  Upon  the  coming  in  of  the  report  of  the  referee, 
he  6th  of  May,  1879,  an  order  was  made  "opening 
ee  and  accennting  bo  far  as  said  Bowell  was  concerned  " 
sitting  hira  to  file  his  proof  of  claim  nunc  pro  tunc 
tntest  the  accoantingof  the  assignee,  who  was  required 
nt  "  for  bis  proceedings  as  assignee  forthwith  before  " 
appointed  for  the  purpose.  On  the  7th  of  Fobmary, 
lis  referee  filed  his  report,  whereby  he  fonnd  that 
great  value  passed  to  said  assignee  under  said  assign- 
at  he  had  not  accounted  for,  and  requiring  him  to 
for  a  balance  of  $18,865.63.  He  held,  in  effect,  that 
^ment  covered  individual  property  as  well  as  the 
rahip  property  remaining  of  each  of  said  firms,  and 
assets  should  be  bo  marshaled  according  to  the  rule 
'  as  to  apply  the  assets  of  each  firm  to  the  payment  of 
debts  and  to  apply  the  surplus  according  to  the 
'e  interests  of  the  partners  to  the  payment  of  their 
al  debts ;  that  as  the  decree  was  opened  only  as  to 
rell,  no  claim  but  his  against  either  firm  or  any  mem- 
eof  individually  could  be  proved  on  this  accoanttng. 
scommeuded  that  from  the  balance  of  $13,865.63, 
ited  for,  there  should  be  deducted  $4,200  for  conaael 
ree's  fees ;  that  as  the  remainder,  when  apportioned 
lie  partners  according  to  their  mutual  rights,  showed 
of  $1,547.89  due  to  Davis  and  $1,927.90  dne  to  Jones, 
a  of  said  Bowell  upon  his  joint  and  several  note 
David  T.  Davis  and  John  L  Jones,  should  be  next 
full.  But  he  made  no  recommendation  as  to  what 
e  done  with  any  part  of  the  eurplus  still  remaining 
tnds  of  the  assignee.  The  report  proceeds  upon  the 
on  that  the  claims  of  all  creditors  were  barred  by  the 
f  September  25,  1877 ;  that  the  order  of  May  6, 
«ned  said  decree  as  to  aaid  Kowell  only,  and  hence. 
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that  he  was  entitled  to  so  much  of  the  newly  discovered  or 
frandnlentlj  suppressed  assets  as  would  satisfy  his  claim  on 
his  joint  and  several  note  against  Davis  and  Jones,  after  pay- 
ment of  the  expenses  of  this  accounting.  The  referee  also 
found,  in  substance,  that  Perry,  the  assignee,  and  Bowell,  the 
contestant,  were  both  active  and  effective  conspirators  with 
the  assignors  in  efforts  to  defraud  creditors ;  and  that  this  was 
the  object  of  the  assignment. 

Wm.  B.  Suttofij  for  contestant. 

D.  C.  Stoddard^  for  assignee. 

Tank,  «/'.  —  The  object  of  the  assignors  in  making  the 
general  assignment,  and  of  the  assignee  in  accepting  it,  was  to 
hinder,  delay  and  defraud  creditors.  The  contestant  not  only 
knew  this  at  the  time,  but  actively  helped  the  fraudulent 
scheme  along.  Creditors,  however,  have  the  right  to  waive 
the  fraud,  accept  the  assignment  and  come  in  under  it. 
{RapaJje  agt.  StewaHj  27  N.  Y.,  310;  MUU  agt.  ArgalL, 
6  Paige,  577).  They  all  seem  to  have  done  so  in  this  case 
and  hence  it  is  the  duty  of  the  court  to  enforce  the  trust 
upon  the  application  of  any  one  having  a  valid  debt  against 
the  assignors.  No  party  to  this  controversy  makes  any  claim 
hostile  to  the  assignment,  but  all  claim  under  and  in  confir- 
mation of  it. 

The  first  question  to  be  decided  is  whether  the  assignment 
covered  both  the  firm  and  individual  property  of  the  assignors, 
or  firm  property  only.  As  the  contestant  is  not  a  firm  cred- 
itor, he  has  no  standing  in  court  upon  this  accounting  if  tho 
assignment  covered  only  firm  property,  and  was  for  the  sole 
benefit  of  firm  creditors.  While,  as  an  individual  creditor  of 
two  of  the  assignors,  it  would  be  for  his  interest  that  any 
surplus  going  to  them  shoxdd  be  as  large  as  possible,  he  could 
only  reach  that  surplus  by  perfecting  judgment  against  his 
debtors  and  acquiring  a  lien  upon  it  as  a  judgment  creditor^ 
Otherwise  he  would  have  no  interest  in  it  that  could  be  pro- 
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tected  upon  this  proceeding,  unless  the  assignors  assigned 
individually  as  well  as  copartners. 

The  practical  construction  given  to  the  assignment  by  the 
assignors  and  the  assignee  is  of  slight  importance,  as  it  does 
not  appear  from  their  conduct  in  creating  or  administering 
the  trust  that  they  were  controlled  either  bj  judgment  or 
principle.  The  powers  of  the  assignee  in  administering  the 
trust  and  of  the  courts  in  controlling  such  administration  are 
coniined  to  the  express  terms  of  the  assignment  {In  the  MaU 
ter  of  Lewis^  81  N.  JT.,  421 ;  Chajnn  agt.  Thompson^  89  JN. 
y.,  270,  279).  The  instrument  creating  the  trust  is  both  the 
foundation  and  the  boundary  of  those  powers.    • 

If  the  assignors  assigned  jointly,  or  as  copartners  only, 
neither  the  assignee  nor  the  courts  can  reach  the  individual 
property  of  any  one  of  them  in  any  proceeding  under  the 
aasignment,  or  in  any  attempt  to  enforce  it. 

The  assignment,  when  reduced  to  an  outline  or  framework, 
is  in  substance,  as  follows :  ^'  We,  D.,  J.,  B.  &  E.,  all  of 
Utica,  comprising  the  firm  of  D.,  J.,  B.  &  Co.,  doing  business 
as  manufacturers  in  Utica,  for  one  dollar  to  us  paid,  hereby 
assign  to  P.,  all  of  our  personal  and  real  property  not  exempt 
from  execution,  in  trust  for  our  creditors.  We  direct  said 
trustee  to  take  possession  of  all  our  estate  and  convert  the 
same  into  cash  for  our  creditors.  We  direct  him,  out  of  the 
proceeds,  to  first  pay  expenses  of  administration ;  and,  whereas 
divers  persons  have  each  indorsed  notes  and  drafts  for  our  use 
and  benefit  and  for  the  benefit  and  accommodation  of  our 
firm,  and  we  have  given  a  mortgage  on  our  stock  and  goods 
to  P.,  the  first  indorser  on  most  of  said  paper  which  has  been 
used  by  us  and  is  now  held  by  parties  to  us  unknown,  we 
therefore  direct  said  trustee  to  pay  all  of  said  paper  and  bear 
said  indorsers  harmless  from  liability  on  account  of  indorse- 
ments for  our  said  firm.  We  direct  that  said  assignee  next 
pay  all  of  our  debts  in  full,  reserving  to  ourselves  all  moneys 
that  may  remain  in  his  hands  after  payment  of  all  our  debts. 
Witness  our  hands  and  seals." 
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UmtUr  ot  DandT.DtYittltL 

Thiu  from  the  be^nniiig  to  the  end  of  i 
Menu  to  be  irhoUj  and  exdonTelf  ft  jmnt  i 
It  io  effect  sKys :  "  We,  omnposiiig  m  firm, 
o^  to  j»y  our  debts,  reBerring  wij  sorpli 
Tbe  sobject  of  the  usigomeat  was  "  our  ] 
indadee  all  and  onl;  snch  as  the  avigDon 
as  partneiB.  The  object  of  the  uaignmeDl 
is  gathered  from  the  ioBtmment  itself,  v 
debts,"  or  indorsements  iot  "oar  said  fin 
aarily  exdndes  an;  bnt  j«nt  or  firm  debts. 

The  deed  of  tmst  is  silent  as  to  iadiridiia 
Tidnal  debts.  Whether  either  existed  cam 
reading  it.  Tbe  description  of  the  assigno 
and  indebtedneee,  the  fonn  of  the  grutting  c 
the  naming  of  creditors,  the  directions  to 
the  reservation  of  the  enrplns,  all  indicate  a  j 
No  words  of  severance  appear  in  the  instru 
form  of  expression  is  nseij  ezclnsively.  Wi 
meaning,  such  as  "  we,"  "  ns "  and  "  oar,' 
Dsed,  but  no  word  of  separation,  with  a  si 
meaning.  The  word  "  oor  "  does  not  have  t 
meaning.  That  would  be  expressed  b;  " 
onr."  The  assignment  mnst  be  constmed  tt 
property  and  to  provide  for  the  payment  of 
before  it  can  be  held  that  the  claim  of  tbe 
be  paid.  This  cannot  be  done  without  hold 
"onr"  and  the  expression  "oor  and  each 
vertible  terms. 

The  intention  of  the  partiee,  throwing 
frand  which  all  intended  to  perpetrate  np 
which  is  a  constant  embarrassment  in  any  at 
the  writing  as  an  honest  boainesa  nndertakii 
tained  from  the  words  used,  or  from  tl 
snrronnding  tbe  contracting  parties,  or  both 
appears  from  the  evidence  that  the  firm  ( 
valuable  stock  of  goods,  with  accounts  ai 
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property,  but  no  real  estate.  Two  of  the  assizors  owned  no 
individnl  property,  and  the  other  two  owned  none  except 
M>me  real  estate  of  no  appreciable  valne  above  incumbrances. 
The  firm  was  largely  indebted  and  probably  insolvent.  Two 
of  the  assignors  owed  nothing  individually,  bnt  each  of  the 
othere  owed  more  than  his  individual  property  was  worth. 
It  is  therefore  to  be  presumed  that  the  object  of  the  assign- 
ment was  to  transfer  firm  property  to  pay  firm  debts. 
Whatever  its  form,  it  could  have  no  other  practical  effect,  as 
there  were  no  individual  assets  worth  mentioning  for  it  to 
operate  upon.  Ko  reason  can  be  found  in  the  circumstances 
fiiirrounding  the  assignors  when  they  assigned,  for  giving  a 
more  extended  meaning  to  any  term  used  by  them  than  its 
ordinary  and  natural  signification. 

Moreover  the  creditors  in  the  first  class  were  to  be  paid  in 
foil  from  the  proceeds  of  all  the  property  assigned.  Did  the 
assignors  intend  to  execute  an  instrument  void  upon  its  face 
by  providing  for  the  application  of  individual  property  to  the 
payment  of  copartnership  debts  ? 

I  think  that  the  assignment  does  not  cover  individual 
property,  nor  provide  for  the  payment  of  individual  debts. 
This  construction  is  supported  by  the  following  authorities : 
Morrison  agt  AtweU  (9  Bosw,,  503) ;  Turner  agt.  Jaycox 
(40  Barhy  164,  172;  affirmed  on  appeal,  40  N.  T.,  470, 
472);  CoUumb  agLCoUumb  (16  JH.T.j  484);  The  Berkshire 
Woolen  Co.  agt.  JuiUard  (75  N.  T.,  535) ;  Perry  on  Trusts 
{sees.  345,  579  and  641) ;  1  Parsons  on  Contracts  (6th  ed,y 
p.  2,  and  note). 

The  exemption  clause  of  the  assignment  and  that  granting 
real  property  are  relied  upon  as  supporting  the  theory  that 
individual  property  was  transferred.  This  position  is  not 
without  force,  but,  as  those  clauses  may  have  been  used  from 
more  abundant  caution  or  adopted  from  the  usual  form,  I 
think  it  must  yield  to  the  points  already  suggested  which 
impress  me  as  of  greater  force. 

But  even  if  the  construction  placed  upon  the  assignment 


^ 
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a»aagL  Cosger. 

the  ksmed  reiene  ia  eoneet,  Ute  poatioD  of  the  coatestant 
tt  be  sbonid  be  paid  in  foil  to  tbe  exclnaon  of  tbe  firm 
dibKS  cannot  be  sIIoTed  to  preraiL  After  eo  aiding  the 
ignon  io  their  effort  to  defraod  crediton  that  anpreferred 
ima  reodred  BabstantiaOj  no  dividend,  Jie  slept  apon  his 
n  rigfats  nntQ  the  claims  of  all  creditora  had  been  barred, 
Juding  his  ovD,  when  he  prociii«d  a  dispensation  in  his 
'or  that  voold  aaUe  bim  to  obtain  fats  pay  io  fnll  oat  of 
eto  eqnitaUy  belonging  to  otben.  T7nder  anj  coostmction 
tbe  assignmeat  this  would  not  be  allowed,  at  least  until  all 
ditore  bad  be«i  notified  of  the  ehaoged  condition  of  affairs 
1  had  been  pomitted  to  move  to  op«i  the  decree  and  come 
apon  the  second  or  sapplemeotarj  accounting.  The  honest 
1  diligent  creditw  is  &r(»ed  hj  the  law,  bnt  if  tbe  resnlt 
igbt  for  by  the  contestant  in  this  proceeding  is  effected,  tbe 
honest  and  negligent  creditor  woold  be  favored.  He  woald 
effect  be  allowed  to  take  advantage  of  his  own  wrong. 
rhe  motion  to  confirm  the  report  of  the  referee  is  denied, 
th  costs,  and  this  proceeding  is  dismissed  bnt  withont 
^jodice  to  the  right  of  any  firm  creditor  to  make  snch 
plication  as  he  may  deem  proper  for  the  protection  of  his 
hts. 


SUPREME  COUET. 

Hall  agt.  Conoeb. 

terafmnttt—Si)!  luetitarji  tftol  a  omtplotnt  lAouU  ba  tutmitUd  toOt» 
yurt  or  jiuUet  at  a  eonditioit  io  Vit  jfnmtiag  of  ordfr  —  CW»  of  OinS 
'rotedttrt,  lee*.  HO,  550,  K7. 

%  not  oeceaauj,  aa  ft  condition  to  the  granting  of  an  order  of  urest, 
umiant  to  subdiviBlon  t  of  Bcction  640  of  the  Code  of  Civil  Procedure, 
liftt  a  complaint  ahould  be  •ubmltted  to  the  court  or  Justice  grsating 
uch  order,  nor  that  tbe  coDteols  of  the  complunt  abould  be  stated  in 
n  affidavit,  nor  that  any  complaint  should  be  in  existence  at  the  time 
uch  order  is  granted. 
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[L  CoDger. 

under  aubdlriaion  4  of  section  649, 
tacts,  sbowicK  that  a  cbubb  at  action 
r  that  BubdiviBion,  but  the  order  must 
I  filing  or  service  of  the  complaint.  If 
■ubdivlrion  i»  not  therein  set  forth, 

uan/y  1885. 

.met. 

inion  it  is  not  necessarj,  as  a 
1  order  of  arrest,  pursnant  to 
t  the  Code  of  Civil  Procedure, 
tunitted  to  the  conrt  or  justice 
the  contents  of  the  complaiBt 
t,  nor  that  anj  complaint  should 
ih  order  ie  granted, 
nerate  and  define  the  "  casee," 
)  Id  which  a  defendant  may  be 
to  prescribe  the  papers  upon 
le.  The  latter  matter  is  dealt 
>roTide8  as  follows:  The  order 
jfied  in  section  S49  of  tliis  act, 
Tit  of  the  plaintiff  or  any  other 
36  of  action  exists  against  the 
it  section. 

made  nuder  snbdimion  4  of 
at  show  that  the  action  is  on 
)ther  than  a  promise  to  marry, 
nilty  of  a  frand  in  contracting 
So  far  as  I  can  see,  there  is 
elsewhere  in  the  Code,  which 
lid  accompany  the  affidavit,  or 

onfirmation  were  necessary,  by 
vided  that  the  order  may  be 
ammons,  bat  that  at  any  time 
le  complaint,  the  order  must  be 
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TBcated,  on  motion,  if  the  complaint  faila  t 
cient  cause  of  action,  as  required  by  aectio 
say,  an  order  of  arrest  may  be  granted  tindi 
eection  S49,  upon  an  affidavit  setting  forth 
a  cause  of  action  exists  against  the  defe 
subdivision,  but  the  order  must  be  vat 
upon  the  filing  or  service  of  the  compla 
action  under  tlie  same  subdivision  is  not  tbi 

Upon  tlie  reason  of  the  thing,  I  do  not  at 
consequence  to  the  defendant  that  the  co: 
presented  with  the  affidavit  when  the  ord 
that  it  should  then  be  in  existence.  Thi 
set  forth  facts  showing  the  fraud,  and  tb 
recover  unless  the  frand  is  proved  upon 
above  Rtated,  the  order  luust  be  vacated  at 
plaint,  when  filed  or  served,  does  not  contai 
of  action  under  said  subdivision  4. 

Upon  the  merits  of  this  case,  as  the  e 
flicting,  the  issue  of  fraud  cannot  be  propei 
the  jndge  at  chambers  upon  ex  parte  stat 
be  tried  with  the  other  issues  in  the  action. 

Motion  denied,  with  ten  dollars  costs. 


SURROGATE'S  COUR 

In  the  Estate  of  Johk  Wsftebbad, 

IVu^fssi  —  Sueeaitort  to  UttamaiUary  truKt»e»  rtqui; 
Coda  of  Cita  PToeeatiT*.  meUoiU  SSU,  3987,  S689,  S 
2815.  2610.  2817.  2818. 

TLe  aarrogate  has  authoritr,  in  ftppointing  aucci 
truBiees.  to  requite  them  to  give  seonrity  tor  the 
their  duties. 

Ifeuj  York  county,  Deoemier,  1884. 
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Whitehead,  deceued. 

nuts  created  by  this  teatator'a 
)  tniBtees  whom  he  selected  for 
rrogate  is  now  asked  to  appoint 
whether  sach  successor  shoald 

the  faithfnl  discharge  of  liis 
,tatory  answer  to  this  qaestioQ 
I  find  it  in  sectioa  2818  of  the 
That  eectiou  antborizes  the 
I  death,  Inaacy,  resignation  or 
itee,  to  appoint  a  encceesor.  It 
1  ciroamstaaoes  encb  sncceeeor 
:be  same  maaner  as  an  adminis- 
id,  among  other  things,  to  give, 
)per  performance  of  his  trust. 
it  exteade  only  to  castas  where 
-natee  has  been  brought  abont 
d  does  not  include  cases  where 

or  death.  I  agree,  however, 
7ip&in9ag;t.  Moaeman,  5  Jiedf., 
nee  no  inference  can  be  jnstly 
;ned  to  relieve  the  snecessors  of 
Tj  tmsteee  from  any  burdens 
jssors  of  testamentary  tnisteee 
mitted  to  resign.  With  the 
be  noted,  section  3818,  as  it 
of  1884  (and  that  amendment 
tion  now  Doder  consideration), 
I  2587  of  the  Code  as  originally 
era  to  the  le^elatnre.    When 

r  trustee  is,  by  a  decree  of  the 
allowed  to  resign,  and  the  trnst 

the  same  coart  may  appoint 
ippointment  would  contravene 

Where  a  decree  removing  the 
ipon  hia   resignation  does   not 
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designate  faia  sncceasor,  or  the  pereon  d 
qnalify,  the  encceasor  must  be  appoioted  i 
prescribed  by  law  for  the  appointment  anc 
adminiBtrator  with  the  will  annexed." 

It  will  be  obserTed  that  the  snrrogate's  t 
Bnoceasors  to  original  testamentary  truateee 
limited  to  cases  where  such  trustees  had  n 
removed,  and  tliat  it  was  proposed  also  1 
successor  of  every  sach  trustee  the  eecnn 
commissioDers  attaclied  to  this  section  a 
its  object  was  to  extend  to  the  surrogates 
anthority  conferred  upon  the  surrogate 
section  3  of  chapter  359  of  the  Laws  of  18 
worda:  "  W«  are  not  disposed  to  recom 
of  the  power  as  to  vacancies  created  by  d 

The  section  thns  reported  to  the  leg 
its  adoption,  so  amended  in  its  first  clause 
enlargement  of  authority  that  the  comini 
Bnt,  evidently  by  inadvertence,  the  coi 
was  not  made  in  the  clause  relating  to  qui 
-  UnderthesecircumBtances,andin  theab 
direction  of  statute,  it  is  the  surrogate's 
practice  formerly  pursued  in  such  cast 
chancery,  and  more  recently  by  the  w 
exercise  of  equity  power  {Tompking  agt.  , 

There  are  many  cases  which  recognize 
legality  of  requiring  a  bond  from  the 
mentary  trustees  {See  Matter  of  Robim 
Pe^le  agt.  Norton,  9  N.  7.,  176 ;  M^ 
Bow.  Pr.,  193;  In  the  Matter  of  Stuy^ 
Ch.,  316 ;  Ex  parte  Jones,  4  Sandf.  Ch., 

Counsel  for  the  petitioner  opposes  this 
gate's  dnty  and  authority  by  reference  to 
Code.  "  Any  pereon  beneficially  interest 
of  the  trust,"  says  that  section,  "may  p 
gate's   court  a  petition  setting  forth     * 
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Tespecting  a  testamentary  tmstee,  tbe  existence  of  which,  if  it 
was  interposed  as  an  objection  to  granting  letters  testamen- 
tary to  a  person  named  as  execntor  in  a  will^  wonld  make  it 
necessarj  for  such  person  to  give  secority  in  order  to  entitle 
himself  to  letters,  and  praying  for  a  decree  directing  the 
testamentary  trustee  to  give  security  for  the  performance  of 
his  trust,  and  that  he  may  be  cited  to  show  cause  why  such 
a  decree  should  not  be  made.  *  *  *  Upon  the  return  of 
the  citation  a  decree  requiring  the  testamentary  trustee  to 
give  such  security  may  be  made  in  a  case  where  a  person  so 
named  as  executor  can  entitle  himself  to  letters  testamentary 
only  by  giving  bond ;  but  not  otherwise." 

Now  it  seems  to  be  claimed  by  petitioner's  counsel  that 
only  in  cases  expressly  specified  in  section  2718,  already  dis- 
cussed, and  in  cases  covered  by  section  2715,  can  a  "  testa- 
mentary trustee"  be  required  by  the  surrogate  to  give  bonds, 
and  it  is  insisted  that  the  term  "  testamentary  trustee,"  as 
used  in  the  latter  section,  is  not  limited  in  its  meaning  to 
trustees  appointed  by  the  will  of  a  testator,  but  includes  also 
any  successor  to  such  trustees  who  may  be  appointed  by  the 
surrogate.  In  support  of  the  latter  contention  counsel  refers 
to  section  2514,  which  declares  that,  with  certain  exceptions, 
the  expression  "  testamentary  trustees,"  wherever  it  is  used  in 
the  eighteenth  chapter  of  the  Code,  shall  be  held  to  include 
**  every  person  who  is  designated  by  a  will  or  by  any  com- 
petent authority  to  execute  a  trust  created  by  a  will."  The 
same  section,  however,  provides  that  such  rule  of  inter- 
pretation shall  not  be  observed  ^'  where  a  contrary  intent  is 
expressly  declared  in  the  provision  to  be  construed  or  is 
plainly  apparent  from  the  context  thereof." 

From  a  careful  examination  of  the  context  it  is,  I  think, 
"plainly  apparent"  that  the  term  testamentary  trustee,  as 
used  in  section  2815,  means  a  trustee  named  in  the  will  and 
DO  other.  This  is  strongly  indicated  by  the  close  similarity 
which  exists  throughout  the  eighteenth  chapter  between  the 
provisions  that  relate  to  executors  and  those  that  relate  to  tes- 
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tamentarj  tnutoea.  That  policy  of  the 
special  ctrcnmBtances  permits  the  exai 
execaton  before  gnnUng  them  letten 
natarally  reqaire  that  simil&r  restrictioi 
snrn^ate's  tnthority  to  impose  npon 
wlectcd  b;  the  testator  himself  the  bnrd 

That  policy,  oa  the  other  hand,  oonl 
tlie  snccewon  of  sncfa  tnuteee  with  an; 
to  administratora  with  the  will  annexed 
officere  hare  always  been  required  to  gi 
says,  in  effect,  consideriug  its  vaiions  j 
that  persons  named  as  execntors  in  i 
letten  testamentary  withoot  giring  boi: 
right  thereto  is  challenged  it  appean  tl 
the  State,  or  that  their  circomstances  d< 
security  for  thetr  dae  administration 
2685,  2680,  2087).  And  it  substantial! 
sons  named  as  tnuteee  in  a  will  are  enl 
functions  of  their  office  without  Bocnritj 
same  limitations  that  are  established  in  I 
(Sees.  2815,  2816,  2817). 

As  to  the  successors  of  sach  tmstee 
vinced  that  the  surrogate  may,  in  all  ( 
security  at  the  time  of  their  appoic 
famished  in  the  case  at  bar. 


t,  agt.  Theb&ba 


—What  it  tt  »^ipeien^ 
i^very  qf  report,  to 


.  Ui6  pajiDent  of  Mb 
rithln  tbe  ctntutorf 
1  fees,  the  mme  is  a 
Code  of  Ci?il  Pro- 
irfeltnre  of  hla  feoa 
^Bow.,\;  Thornton 


y,  1885. 
,  JJ. 


uideajndgment 
ibe  referee  apoQ 


been  made  and 
lad  been  termin- 
iree.  It  appeare 
the  6th  of  April, 
inth  of  May  fol- 
:  the  defendant 
tred  to  deliver  it 
I  coald  hare  the 
which  waa  done 
lie  eame,  but  the 


^•"' 
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Little  agt.  Ljrncli. 

A  similar  application  to  thia  was  denied 
court  of  the  second  district  ( Walers  ag 
Sun,  223).  Id  that  case  it  appeared  the  r 
report  within  the  time  limited  b;  the  statute, 
day  gave  notice  to  the  attorneys  for  the  ] 
defendant  that  the  report  was  ready  for  delivi 
was  not  taken  np,  however,  ontil  after  the  ea 
days,  when  the  defendant  served  a  notice  in 
referee  and  the  plaintiff's  attorney  that  ehi 
the  reference.  The  plaintiff's  attorney,  ho 
report  from  the  referee  and  entered  jndgmei 
special  term  ordered  the  judgment  to  stand 
regularly  entere'l.  The  geneml  term  affinn< 
was  held  to  be  sufficient  to  comply  with  t 
statute  that  the  report  was  made  and  the  p: 
its  terms,  and  that  it  conld  he  obtained  on  i 
referee.  Tliat  decision  rested  upon  section 
then  in  force,  which  required  the  referee  to  i 
bis  report  within  sixty  days  from  the  time 
finally  submitted.     The  decision  was  made  ii 

In  December,  1S80,  the  same  department  ' 
qnestion  {Phippt  agt.  Carman,  23  Hun,  15' 
ever,  that  the  binding  force  of  Waters  agl 
destroyed  by  the  Code,  as  altered  since  the 
was  made,  and  the  judgment  of  the  court  seei 
upon  the  change  which  was  made  by  section 
of  Civil  Frocedare,  to  the  effect  that  the 
delivered  to  the  attorney  for  one  of  the  part 
the  clerk  within  sixty  days;  and  they  di 
referee  woald  not  have  done  his  duty  nc 
unless  he  delivered  his  report  to  the  clerk  t 
it  was  not  taken  up  by  one  of  the  attorneys 
days.  That  case  was  taken  to  the  coart  of  ap] 
on  the  11th  of  Fehmary,  1881.  It  was  affin 
opinion,  but  apon  the  concorrence  of  all  the 

In  the  Jannaiy  preceding,  however,  the 
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this  court  in  the  third  department,  in  the  case  of  Cornelius 
agt.  Barton  (12  Jf.  Y.  Weekly  Dig.,  216),  held  that  where  the 
referee  had  made  hifi  report  and  was  ready  to  deliver  it  in  the 
atatntorj  time,  but  held  it  for  the  payment  of  his  fees,  there 
was  a  sufficient  delivery  to  prevent  the  forfeiture  of  his  fees 
on  the  termination  of  the  reference  under  section  1019  of  the 
Code.  In  that  case  it  appeared  that  within  a  very  few  days 
after  the  cause  was  submitted  the  referee  notified  the  plain- 
tiffs  attorney  that  the  report  was  in  readiness  to  be  delivered 
on  the  receipt  of  his  fees.  The  court  seems  to  have  rested  its 
judgment  in  that  case  upon  the  decision  in  Q^  agt.  Topping 
(83  N.  y.,  46)  in  the  court  of  appeals.  Subsequently  the 
caise  of  Thornton  agt.  Thornton  (66  How.  Pr.  -ff.,  119)  was 
decided  at  special  term,  namely,  in  August,  1883,  and  it  was 
held  that  where  the  referee  makes  his  report  within  the 
statutory  time  and  notifies  the  attorneys  that  his  report  is 
ready  and  at  their  disposal,  and  also  of  the  amount  of  his  fees, 
it  should  be  deemed  a  sufficient  delivery  to  prevent  the  for- 
feiture of  his  fees  by  the  termination  of  the  reference,  under 
section  1019  of  the  Code  of  Civil  Procedure.  Justice  Haioht, 
in  delivering  the  opinion,  said  he  was  aware  the  decision  of 
Phipps  agt.  Carman  [supra)  was  in  conflict  with  the  cour 
elusions  at  which  he  had  arrived,  and  that  the  case  had  been 
affirmed  in  84  N&io  York,  jbut  stated  that  he  was  unable  to 
concur  in  the  opinion  written  in  general  term,  and  it  seems 
for  the  reason  that  the  general  term  of  another  department 
had  held  the  other  way,  doubtless  referring  to  the  case  of 
Cornelius  agt.  Barton  {supra).  The  learned  justice  also  said 
that  the  court  of  appeals,  it  was  true,  affirmed  the  decision 
in  Phipps  agt.  Carman,  but  did  not  state  the  grounds  upon 
which  the  decision  was  based ;  that  there  was  a  delay  of  two 
years  in  that  case  in  filing  the  referee's  report,  and  the  case 
was  distinguishable  from  the  one  under  consideration  by  him. 
The  supreme  court,  in  the  second  department,  seems  to 
have  overlooked  the  provision  authorizing  the  delivery  of  the 
report  as  an  act  which  would  prevent  the  operation  of  the 
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sutote,  &nd  destroy  tbe  right  of  parties  to 
reference  by  giring  the  notice  provided  f<w,  k 
that  tbe  referee,  if  tbe  report  wag  not  actnal 
one  of  the  parties,  must  file  it  in  Ihe  clerk's  oS 
apparent,  from  the  reading  of  tbe  atatote^  tha 
with  if  he  does  deliver  tbe  report  as  one  o: 
declared,  and  if  the  notification  Dnder  sectioii 
Code  that  the  report  tbs  made  and  ready  for 
delirery  within  the  terms  of  that  statnte,  it  cei 
the  terms  of  section  1019  of  the  present  Code, 
is  not  necessary,  for  the  first  alternate  is  accoi 
view  Tsa  not,  it  -  wonld  eeem,  considered  t 
appeals  npon  the  submiGsion  of  Phijtpa  agt  C 
no  opinion  was  delivered. 

I  think,  therefore,  in  accordance  with  seve 
of  which  are  cited  by  justice  IIaiobt  in  his  opi 
of  Thornton  agt  Thornton  (aujrra),  that  the 
etrnctively  delivered  by  the  referee  in  this  a 
expiration  of  the  sixty  days  and  nnder  the  s 
the  reqairements  of  section  1019  of  the  Cod 
«cdiire  were  complied  with. 

The  order  appealed  from  ebould  be  reversec 

Dabiels,  J.  —  The  order  was  made  npoa  t 
the  referee  had  failed  to  make  and  deliver  hi 
the  time  prescribed  for  that  ptu-poee  by  the 
notice  had  been  given  on  the  part  of  the  plaint 
tbe  reference.  Bnt  it  was  made  to  appear  th. 
the  referee  was  Bubscribed  and  ready  to  be  tj 
tbe  expiration  of  the  sixty  days  mentioned  in 
tbe  Code  of  Civil  Procedure,  and  that  it  wi 
delivered  to  the  defendant's  attorney  upon 
tbe  fees  of  tbe  referee.  Such  an  ofier  was  c 
equivalent  to  an  actaal  delivery  of  the  repot 
273  of  the  Code  of  Procedure.  That  providet 
Code  in  effect  does,  that  the  referee  ahonld  a 


e  the  action  ehould 
Ntf,  and  before  the 
eoold  serve  notice 
refereDOe.  Under 
Shepherd  (14  Sun, 
erence  from  being 
•nld  be  offered  to  be 
report  was,  to  the 
Mjment  of  the  fees 
aa  an  accurate  cod- 
.  it  was  repeated  in 
e,  in  Oeih  agt.  Top- 
that  "  the  referee 
the  report  withont 
feree  has  his  report 
FB  to  deliver  it  on 
onld,  we  think,  be 
e  forfeiture  of  fees 
>f  Civil   Proeedure 

legiskture,  by  the 
)f  Civil  Pronedare, 
filed  with  the  clerk 
lerty  prevented  the 

by  such  an  offer  as 
1  by  the  anthorities 
Mppa  agt.  Carman 
le  conrt  of  appeals 
was  stated  by  Mr. 
(66  fli>w.,119),  may 
delay  appearing  to 
■t  was  filed.     There 

that  the  language, 

a  compliance  with 
the  report  upon  the 
1  be  deprived  of  its 


HOWARD'S  PRACT 

Uttle  agL  ] 

t  by  the  additional  liberty  g 
.  was  not  the  form  in  which 
clared  that  either  might  be 
sffect  of  the  report.  It  migli 
ir  filed  with  the  clerk  or  deli 
le  parties."  The  referee  ac( 
le  or  the  other  of  these  act 

what  the  le^latore  has  re 
ilerk,  that  woald  be  Bnffieie 

a  delivery  to  the  attorney  f 
-e  the  preservation  and  vali 
I  was  repaired  to  make  this 
of  the  parties  than  had  be< 
icd  a  part  of  the  Code  of  Civ 
;  wonld  have  been  a  delivery 
me  of  the  parties  noder  the  ( 
lly  as  complete  a  delivery  oj 
J  of  Civil  Proeednre,  And 
Topping  (supra).  The  same 
(on(I2ir.  r.  Wwkly  Dig., 
le  section  was  sustained  by 
tment  is  precisely  the  same  c 
rt  to  the  attorney  in  the  Codt 
le  Code  of  Proeednre,  what  ^ 

the  latter  should  be  held  to 
'ormcr.  For  the  additional  p 
iling  his  report  with  the  cle 
»te  what  might  be  ueceeBai 
attorney.  Each  proceeding 
tt  was  a  good  delivery  nnder 
le  Code  of  Proeednre  most  i 
ir  the  like  phraseology  in  tht 
tie  order  should  be  revers 
orsemeDtB,  and  an  order  ente 
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COUNTY  COURT. 
JoBKPH  DoTT  agt.  Charles  Campbell,  appellant 

Ihim  repreientation§ —  When  acUon  founded  upon  fraud  and  deceit  ofdtfendani 
cannoi  be  maintained  — JuiUeee^  courie — Diecretion  ofjutHee  ae  to  aUotoing 
amenihnente — When  improperly  exertnaed. 

An  action  founded  upon  fraud  and  deceit  of  defendant  cannot  be  main- 
tuned  in  the  absence  of  proof  that  the  defendant  believed,  or  had  reason 
to  belleye,  at  the  time  he  made  them,  that  the  representations  made  by 
him  were  false,  and  for  that  reason  fraudulently  made,  or  unless  it  be 
shown  that  he  assumed,  or  intended  to  convey  the  impression,  that  he 
had  actual  knowledge  of  their  truth,  though  conscious  that  he  had  no 
such  knowledge. 

In  an  action  in  a  Justice's  court,  dunng  the  progress  of  the  trial  and  while 
the  plaintiff  was  examining  one  of  his  witnesses,  the  defendant  appeared 
before  the  justice  by  his  attorney  and  asked  to  be  permitted  to  answer 
and  disprove  the  case  as  made  by  the  plaintiff.  The  justice  denied  the 
request : 

MM,  error;  the  discretion  that  is  given  to  a  court  is  a  "  Judicial  discretion," 
which  must  be  exercised  according  to  legal  and  Just  rules.  It  cannot 
be  an  arbitrary  discretion  to  be  exercised  as  the  court  shall  arbitrarily 
decide,  overriding  the  natural  rights  of  a  suitor  and  depriving  one  of 
his  means  of  fairly  meeting  a  claim  urged  against  hint 

Allegany  county,  October^  1884. 

Curtissy  Murphy  db  Bemkopfj  for  appellant 

X.  £,  Cheesemariy  for  respondent. 

Fabnuh,  C.  J.  —  This  action  was  commenced  in  a  justice's 
coort  to  recover  damages  of  the  defendant  on  account  of 
frandulent  statements  and  representations  alleged  to  have  been 
made  bj  the  defendant  to  the  plaintiff  to  induce,  and  which 
did  induce  him  and  another  to  sell  the  defendant  certain  per- 
sonal property  and  take  in  exchange  therefor  the  promissorj 
note  of  Enos  Emerson« 

The  substance  of  the  alleged  statements  made  by  the  defend- 
ant are  set  forth  in  the  complaint,  as  follows :  ^^  The  dof endant, 
Btated  and  represented  that  Enos  Emerson,  the  maker  of  said 


►^. 
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note,  was  solvent  and  responsible  and  had  a  farm  worth  six 
thousand  dollars,  and  that  the  note  conld  be  collected  from 
him." 

The  plaintiff  to  establish  his  ease  npon  this  branch  of  it, 
testified  :  ^^  I  asked  him,  the  defendant,  if  he  knew  anything 
about  the  responsibility  of  the  maker  (of  the  note) ;  I  did  not 
know  Enos  Emerson  at  the  time ;  he  said  he  owned  a  farm  in 
Bolivar  for  which  he  had  paid  $5,000  or  $6,000  in  cash^  and 
that  he  was  perfectly  responsible ;  he  said  he  was  good  and 
the  note  was  perfectly  good  by  reason  of  his  owning  the  farm ; 
Enos  Emerson  did  not  have  a  farm  worth  $5,000  or  $6,000,  in 
Bolivar,  at  that  time." 

The  plaintiff  also  called  Fred  R.  Doty  as  a  witness,  who 
testified :  ^'  Campbell  stated  that  Emerson  had  lately  purchased 
and  then  owned  a  farm  in  the  town  of  Bolivar,  N.  T.,  for 
which  he  had  paid  $5,000  or  $6,000,  in  cash,  and  that  Mr. 
Emerson  was  perfectly  responsible  for  the  amount  of  the  note, 
and  for  that  matter  for  the  value  of  all  the  wagons  we  had, 
and  that  the  note  would  be  paid  at  maturity." 

Enos  Emerson  was  then  sworn  as  a  witness  for  the  plaintiff, 
and  had  testified  that  on  April  5,  1883  (the  date  of  the 
alleged  representation  by  defendant),  he  was  and  ever  since 
had  been  insolvent,  when  James  M.  Curtiss,  an  attorney  of 
Bolivar,  K.  Y.,  appeared  in  court  before  the  justice  and  asked 
to  interpose  and  offered  an  answer  in  writing,  which  offer  was 
refused  by  the  justice.  The  answer  so  offered  was  filed  by 
the  justice,  and  upon  appeal  returned  with  the  proper  process 
and  proceedings  had  before  him.  The  answer  contained  a 
general  denial  that  Emerson  was  solvent  and  able  to  pay  all 
his  debts ;  that  Emerson  confessed  a  judgment  upon  the  note 
in  question  before  a  justice  of  the  peace  on  the  6th  day  of 

,1884,  for  $216.65.  The  witness  Emerson  then  continued 

with  his  testimony,  and  stated  "April  20,  1883,  I  did  not 
own  a  farm  worth  $5,000  or  $6000  in  the  town  of  Bolivar. 

I  have  recited  all  the  testimony  given  upon  the  trial  bearing 
npon  the  statement  of  the  defendant,  and  its  falsity.    Taking 
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all  the  testimony  as  most  favorable  to  the  plaintiff,  it  appears 
that  the  defendant  stated  Emerson  bad  a  farm  in  Bolivar  for 
which  /le  had  paid  $5,000  or  $6,000 ;  that  the  note  was  good, 
bj  reason  of  Emerson  owning  the  farm,  and  that  Emerson  was 
solvent  and  responsible. 

There  is  no  proof  to  correspond  with  the  allegation  of  the 
complaint,  that  the  defendant  represented  that  Emerson 
bad  a  farm  toorth  $5,000  or  $6,000,  and  there  is  no  proof  but 
that  the  representation  of  the  defendant  was  true,  that  Emerson 
had  paid  $5,000  or  $6,000  for  it,  so  that  all  the  representation 
the  plaintiff  can  relj  npon  to  maintain  his  action  is,  that  the 
defendant  stated  Emerson  was  solvent  and  responsible.  Is 
this  such  a  representation,  that  if  false,  the  plaintiff  will  be 
•ntitled  to  recover?  There  is  no  direct  evidence  that  the 
defendant  knew  this  statement  to  be  untrue.  Then  is  it  estab- 
lished that  the  defendant  assumed  or  intended  to  convey  the 
impression  that  he  had  actual  knowledge  of  the  solvency  of 
Emerson,  though  conscious  that  he  had  no  such  knowledge. 

Taking  the  statement  as  a  whole,  there  being  no  evidence 
but  that  Emerson  had  paid  $5,000  or  $6,000  for  the  farm  in 
Bolivar,  can  it  be  said  that  the  addition  that  Emerson  was 
solvent  and  responsible  was  more  than  the  expression  of  an 
opinion  based  upon  the  fact  that  Emerson  had  paid  $5,000  or 
$6,000  for  the  farm. 

,  The  respondent  has  cited  numerous  authorities  contending 
that  they  are  in  point  and  sustain  this  judgment.  In  Bishop 
agt  Davis  (9  Hun^  342),  stress  is  laid  upon  the  point  that  the 
representations  in  that  case  were  minute,  positive,  uncondi- 
tional and  unequivocal,  and  were  such  that  from  their  very 
natnre,  the  defendant  assumed  to  have  knowledge  upon  the 
subject  of  which  he  spoke.  The  authorities  bearing  upon  this 
question  are  collated  in  Indianapolis  P,  cb  C,  R,  JS.  Co.  agt. 
Tyng  (2  Hun^  311),  and  at  pa^e  321  the  court  say :  "  It  is  quite 
apparent  from  the  facts  established,  that  the  defendant,  if  he 
did  not  know  of  the  falsity  of  the  statements  made,  at  least 
assumed,  or  intended  to  convey  the  impression  that  he  had 
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actnal  knowledge  of  the  trntb  of  the 
couditioQ  of  the  engines,  though  ooi 
and  in  that  case  the  conrt  in  speaki 
resting  on  representations  of  iosolToi 
maj  be  assnined,  that  when  informatii 
it  most  necessarilj  partake  of  the  chan 
and  not  of  knowledge,  nalees  by  son 
phrase  it  is  intended  to  be  otherwise.*' 

Yiewing  the  statement  of  the  defe: 
solvent  and  responsible,  in  the  light  o 
not  spell  from  it  that  it  was  more  th 
opinioa  based  on  the  prior  statement, 
he  aBsnmad  to  speak  from  knowledge 
had  a  right  to  infer  that  he  did. 

Marsh  agt.  FaUcen  (40  JV.  Y.,  662; 
damages  upon  the  statement  made  by 
"  Kahn  was  perfectly  good — good  f 
property  in  Syracuse,  and  if  I  (pl^ 
he  (defendant)  would  disconnt  it.*' 

In  delivering  the  opinion  of  the  coi 
(page  567) ;  "  In  order  to  determine 
sentations  of  actual  knowledge  of  tl 
factr.  be  deceitfully  or  fraudulently 
may  be  properly  and  fairly  inferred,  i 
transaction  in  which  they  are  made 
which  they  relate;  for,  as  to  many 
traffic,  the  acquisition  of  such  kno^ 
therefore,  when  imputed  by  the  repn 
be  reasonably  expected  to  have  been  : 
to  whom  they  may  be  made  should  ut 
character.  As  to  many  other  things 
knowledge  is  exceedingly  rare  and  e» 
resentations  are  made  concerning  I 
understood  as  amoantiag  to  no  mo] 
sincere  convictioD  of  tlie  person  m 
expressions  of  opinion  or  judgment 


ssBarilj  franda 
My  nnfonnded 
I  for  a  recovery 
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was  examining 
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lot  be  reviewed 
,  of  course,  the 
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The  respondent  cites  Jenkins  agt.  Boweii  (21  Wend,y  454) ; 
MofUford  agt.  Hughen  (3  E.  D.  Smithy  591) ;  Mead  agt 
Danogh  (1  HilLy  395)  and  Sammis  agt.  -ff ricjd  (4  DeniOj  576), 
as  authority  supporting  the  action  of  the  justice.  In  the  cases 
cited  from  3  K  D.  Smithy  21  Weriddl^  and  4  DeniOy  the  ' 
defendant  failed  to  appear  upon  the  return  daj,  and  upon  the 
adjourned  day  appeared  and  offered  to  plead.  In  the  case  in 
1  Hilton^  upon  the  return  day,  after  the  cause  was  adjourned 
and  the  plaintiff  had  left  the  room,  the  defendant  appeared 
and  answered.  Each  of  these  cases  differs  from  the  one 
under  consideration  and  do  not  control  this.  Here  the  sum- 
mons was  returnable  at  one  o'clock.  The  justice  returns  that 
he  waited  a  full  hour  before  proceeding  with  the  cause,  and  fur- 
ther certifies  that  at  half -past  two  o'clock,  or  within  half  an  hour 
from  the  time  commnenced  the  trial  of  the  cause,  and  it 
seems  while  all  of  plaintiff's  witnesses  were  in  the  court-room 
the  defendant  appeared  by  counsel  and  asked  to  be  permitted 
to  answer.  This  request  was  denied.  Had  it  been  apparent 
that  the  answer  was  not  interposed  in  good  faith,  and  that  it 
was  offered  for  delay,  then  it  might  well  be  said  that  the  justice 
properly  exercised  his  discretion.. 

The  discretion  that  is  given  to  a  court  is  a  "  judicial  dis- 
cretion," which  must  be  exercised  according  to  legal  and  just 
rules ;  it  cannot  be  an  arbitrary  discretion  to  be  exercised  as  the 
court  shall  arbitrarily  decide,  overriding  the  natural  rights  of  a 
suitor  and  depriving  one  of  his  means  of  fairly  meeting  a  claim 
urged  against  him.  The  mere  statement  of  the  case  strikes 
one  as  a  harsh  and  unjust  ruling.  It  is  not  suggested  in  what 
way  the  plaintiff  could  have  been  injured  or  wronged  by  per- 
mitting the  defendant  to  make  any  legal  defense  he  had.  It 
is  possible  that  the  answer  might  make  it  necessary  for  the 
plaintiff  to  adjourn  the  trial,  if  so,  the  court  had  full  power 
to  grant  an  adjournment  upon  such  terms  as  should  be  just  to 
all,  but  this  is  no  ground  for  denying  the  defendant  the  right 
to  make  the  best  defense  he  had. 

In  Ryan  agt.  Lewia  (3  nutty  429),  justice  Mullin  used 
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this  langaage:  '^Bat,  assuming  that  the  allowance  of  an 
amendment  rests  in  the  discretion  of  the  court,  yet  the  refusal 
in  this  case  was  a  gross  abuse  of  the  discretion,  and  the  only 
remedy  of  the  party  is  by  appeal.  A  judicial  officer  who 
should  refuse  leave  to  a  party  to  amend,  when  it  is  apparent 
that  the  application  is  made  in  good  faith,  and  is  absolutely 
necessary  for  the  protection  of  his  rights,  ought  to  be  indicted 
or  removed  from  his  office."  It  is  very  pointed,  yet  it  may 
with  great  propriety  be  quoted  in  this  case  (JSee^  dUo^  Walsh 
agt,  Comett,  17  /Twn,  27,  cmd  Wood  agt.  ShvUis^  4  Run^  809). 

There  are  several  other  matters  urged  as  error,  but  in  the 
view  above  taken  of  the  case  it  is  unnecessary  to  consider  them. 

The  judgment  must  be  reversed. 


SUPREME  COURT. 
N.  W.  Hooker  agt.  H.  D.  Townsend. 

BwretiM  on  appeal-^Code  ef  Procedure,  seetums  884, 9dS--lAabiUty  tf  eureHes 
on  undertakings  on  appeal —  Two  separate  undertakinffs  admieeibie —  Code 
of  CwH  Procedure,  section  1885. 

After  two  sareties,  A.  and  B.,  had  executed  a  joint  and  several  undertaking 
under  sections  834  and  888  of  the  old  Code  for  a  stay  of  proceedings  on 
appeal,  A.  justified,  but  when  subsequently  B.  was  examined,  the  justice 
before  whom  the  examination  took  place  filed  a  memorandum  that  he 
was  not  qualified,  and  that  defendant  in  that  action  must  produce 
another  surety.  Meantime,  intermediate  the  filing  of  the  memorandum 
and  the  entry  of  an  order  thereon,  the  defendant  executed  the  under* 
takings  upon  which  this  action  was  brought,  which  were  approved: 

BiM,  that  by  the  memorandum  and  order  referred  to,  the  justice  approved 
of  A.  as  one  of  the  sureties  upon  the  undertakmgs;  that  it  was  not 
necessary  that  A.  should  join  in  the  execution  of  the  undertakings  with 
defendant,  and  even  if  A.  is  not  liable  upon  his  undertaking,  for  want 
c»f  a  formal  indorsement  of  approval  upon  it,  the  defendant  should  not 
be  relieved  from  liability  on  his  undertakings,  which  stayed  plaintiff's 
proceedings. 

New  York  Circuity  February ^  1884. 
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Totonaend  Wandell  and  Edward  S.  CUnch^  for  plaintifL 

George  O.  Cojin  and  Robert  S.  Ghreeny  for  defendant. 

Lawbknce,  J, —  The  order  of  July  17, 1875,  provided  for 
a  stay  of  proceedings  on  the  appellant's  giving  nndertakings 
in  compliance  widi  sections  334  and  338  of  the  old  Code  of 
Procedure.  On  the  11th  of  August,  1875,  undertakings  were 
executed  in  each  of  the  actions  by  Howard  A.  Martin  and 
Bunyon  W.  Martin,  which  undertakings  were  filed  on  the  14th 
of  August,  1875.  These  undertakings  were  joint  and  not  joint 
and  several.  On  the  6th  of  September,  1875,  an  order  was  made 
dismissing  the  justification  of  the  sureties,  and  reciting  as  a 
ground  therefor  that  the  said  sureties  had  failed  to  appear. 
The  order  also  recited  that  the  justification  had  previously 
been  adjourned  by  stipulation,  after  the  examination  of 
one  of  said  sureties.  On  the  7th  of  September,  1875, 
an  order  was  made  requiring  the  plaintiff  to  show  cause 
why  the  order  made  dismissing  the  justification  of  the 
sureties  should  not  be  vacated,  and  the  said  sureties  allowed 
to  justify,  &c.,  and  staying  plaintiff's  proceedings  in  the 
meantime,  and  until  the  further  order  of  the  court.  This 
order  was  obtained  upon  an  affidavit  made  by  James  B. 
Kisseck  which  stated  that  on  the  second  day  of  September, 
pursuant  to  notice  and  adjournment,  Bunyon  W.  Martin,  one 
of  the  sureties,  justified,  and  that  on  account  of  the  illness  of 
Howard  A.  Martin,  the  other  surety,  the  further  examination 
was  adjourned  until  the  fourth  instant ;  that  on  that  day  the 
plaintiff's  attorney  would  not  adjourn  said  examination  until 
longer  than  the  sixth  instant ;  that  by  reason  of  the  negligence 
and  oversight  of  a  messenger,  notice  to  that  effect  did  not 
reach  the  surety,  and  that  on  that  day,  no  one  appearing  to 
oppose,  the  plaintiff's  attorney  obtained  and  entered  an  order 
dismissing  the  justification  of  the  sureties,  although  one 
surety  had  already  justified.  Howard  A.  Martin  was  subse- 
quently examined,  and  on  the  fourteenth  of  September  Mr. 
justice  Bbadt,  before  whom  the  examination  had  taken  place, 
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filed  a  memorandum,  which  was  published  in  the  Daily 
Begister  of  September  fifteen,  as  follows:  ** Howard  A. 
Martin  is  not  qualified  as  a  surety.  The  defendant  must  pro- 
duce another,  and  serve  notice  of  justification  within  five 
days  from  the  entry  of  the  order.  Justification  to  be  on  two 
days'  notice.''  Ko  order  seems  to  have  been  entered  upon 
this  decision  of  Mr.  justice  Brady,  until  the  24th  of  Septem- 
ber, 1875.  That  order,  in  substance,  recites  the  decision  of 
the  fourteenth  of  September,  and  directs  the  defendant  to 
furnish  another  surety  to  the  undertakings  required  in  these 
actions,  and  to  serve  notice  of  justification  and  to  justify 
within  the  time  spccifiod  in  said  order,  and  that  in  default 
the  stay  of  proceedings  be  vacated  and  removed,  &c.  It  is 
quite  dear  to  me  that  by  the  memorandum  aforesaid,  and  his 
order  of  September  twenty-four,  Mr.  justice  Bbadt  accepted 
and  approved  of  Bunyon  W.  Martin  as  one  of  the  sureties 
upon  the  undertakings  directed  to  be  given  by  the  order  of 
July  17,  1875.  In  the  meantime,  intermediate  the  filing 
of  the  memorandum  of  Mr.  justice  Brady  and  the  entry  of 
the  order  thereon  on  the  24th  of  September,  1875,  the 
defendant,  on  the  16th  of  September,  1875,  executed  and 
acknowledged  the  undertakings  upon  which  these  actions 
are  brought.  'His  examination  was  taken  on  the  seventeenth 
of  September,  and  pinned  to  the  two  undertakings,  each  of 
which  liad  indorsed  thereon  these  words :  "  The  within  under- 
taking is  hereby  approved  as  to  its  form  and  the  sufficiency  of 
its  sureties.  Dated  22d  September,  1875."  Only  the  approval 
on  the  outside  paper  is  signed  by  justice  Donohxte,  but  I  can- 
not accede  to  the  proposition  that  as  the  examination  taken 
before  the  notary  public  is  pinned  to  both  of  the  undertakings, 
and  as  the  three  papers  were  treated  as  one,  that  the  omission 
of  the  justice  to  indorse  the  inner  undertaking  is  to  be 
regarded  as  an  indication  that  he  had  disapproved  thereof. 
On  the  contrary,  I  am  of  the  opinion  that  the  indorsement  of 
the  justice  is  to  be  regarded  as  an  approval  of  both  the  under- 
takings,  it  being  quite  evident  that  on  the  submission  of  the 
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nndertakingB  and  ezamination  the  three 
as  one. 

I  think,  therefore,  that  it  u  too  late 
object  that  he  never  became  boand  by 
qnestioD.  In  this  connection  it  ahonl' 
that  under  section  340  of  the  old  Ood 
nndertakingB  prescribed  by  sections  33' 
might  hare  been  in  one  instrument  or  ee 
the  appellant,  and  it  was  not  necessary,  tl 
W.  Martin  should  join  in  the  execntioi 
with  the  defendant.  In  Ootivmld&gt.  Tv 
general  term  of  the  conrt  of  common  p 
this  section,  where  an  nndertaking  by 
approval,  because  one  of  the  snreties  is  insi 
a  separate  undertaking  is  executed  by  i 
he  is  bound,  although  the  former  undo 
having  failed  of  approval,  has  become  f 
fore,  Kunyon  W.  Martin,  notwithstandin, 
justice  Brads,  is  not  liable  upon  the  u 
by  him,  for  the  reason  that  it  does  not  aj 
a  formal  indorsement  of  approval  upon  i 
I  do  not  see  why  the  defendant  shou 
liability  on  undertakings  which  have  i 
seen,  the  approval  of  the  court  (iSsa  W 
Sand.,  399  ;  Shaw  agt.  Tobias,  3  Cotiut. 
TuUU,  7  Doty,  105). 

I  shall  not  nndertake  to  consider  in 
defendant,  under  Bale  8  {now  Ride  S)  oi 
eluded  from  becoming  a  surety  on  these  i 
reason  that,  if  I  am  correct  in  my  unden 
that  question  was  passed  upon  by  the  cot 
the  undertaking,  and  the  defendant  is  the 
questioning  his  liability  {See  Oenovld  aj 
578). 

The  case  of  Manning  agt.  Oould  (99 
seem  to  me  to  be  in  point,  for  the  rea 
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under  secaon  1335  of  the  new  Code,  which  declares  that  "  if 
the  jndge  finds  the  sureties  sufficient,  he  must  indorse  his 
allowance  of  them  upon  the  undertaking,  or  a  copj  thereof, 
and  a  notice  of  the  allowance  must  be  served  on  the  attorney 
for  the  exceptant.  The  effect  of  a  failure  so  to  justify  and  to 
procure  an  allowance  is  the  same  as  if  the  undertaking  had 
not  been  given."  In  this  case,  if  I  am  right,  the  surety, 
Runyon  W.  Martin,  appeared  and  justified,  and  was  approved 
of  by  judge  Bradt,  and  the  defendant  appeared,  justified  and 
was  approved  of  by  justice  Donohue. 

The  case  of  Post  agt.  Doremua  (50  If.  y.,  371)  seems  to 
have  rested  upon  the  ground  that  an  actual  stay  of  proceed- 
ings by  the  respondent's  attorneys,  under  a  supposition  that 
an  insufficient  undertaking  was  legally  sufficient,  did  not  con- 
stitute a  consideration  for  the  undertaking,  and  that  as  the 
appeal  was  from  an  order,  the  provision  in  the  undertaking 
that  "  if  the  judgment  as  appealed  from,  &c.,"  was  affirmed, 
&c,  the  appellant  would  pay  "  the  amount  directed  to  be  paid 
by  the  said  judgment,"  did  not  cover  the  affirmance  of  an 
order,  nor  the  amount  directed  to  be  paid  thereby.  The 
criticism  was  further  made  in  that  case,  that  as  the  order 
appealed  from  named  no  amount,  there  was  nothing  in  the 
order  by  which  the  liability  of  the  surety  could  be  measured. 
I  do  not  regard  that  case,  therefore,  as  laying  down  any  rule 
which  obliges  me  to  hold  that  the  defendant  is  exempt  from 
liability  upon  undertakings  into  which  he  has  voluntarily 
entered,  and  on  the  faith  of  which  the  plaintiffs  in  this  action 
acted  in  staying  proceedings.  As  to  the  case  of  Grass  agt. 
jBouton  (9  Daly,  25),  it  is  sufficient  to  say  that  I  do  not  con- 
sider it  as  overruling  the  well  considered  decision  of  the  same 
court  in  QoUwald  agt.  TvMle  (7  Daly,  105). 

Since  the  above  was  written  mv  attention  has  been  called 
to  the  opinion  of  the  general  term  of  this  department  in  the 
case  of  Orirmoood  agt.  Wilson  (66  JHow.y  283).    After  perus- 
ing that  opinion  I  see  no  reason  for  departing  from  the  con 
dusion  at  which  I  have  arrived.    There  is  a  great  difference 
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between  the  two  cases.  In  Grimioot 
ci]t«d  the  nndertaking  with  the  expn 
was  to  be  executed  also  hy  another  i 
no  snch  nnderBtandingorarrangemer 
sureties,  to  wit :  Martin,  who  had  be 
jofitice  Bbadt,  and  the  defendant; 
was  held  under  the  old  Code  that  th( 
QodertakiogB  {See  7  Daly,  107,  tuj»-< 

The  defendant,  I  must  hold  fro 
knew  the  character  of  the  instmme 
ing.  They  operated  in  fact  as  a  staj 
ceedings,  and  nnless  the  cases  cited 
considered  as  reversed,  he  is  legall 
obligation  assnmed  b;  him. 

There  mast  be  judgment  for  t 
claimed. 

KoTS — The  following  briefs  bj  counsel  li 
u  they  do  Important  questions  in  respect  U 
■re  deemed  worthy  of  Insertion. — Ed, 

Otorg*  C.  Coffln  and  Stiitrt  3.  Ortm,  for  i 

FIRST.  STATEMENT  ■ 

Stated  In  their  chronological  order  the  f: 
are  as  follows : 

May  17.  1S7B,  two  Jadgmenta  of  foreclc 
were  recovered  by  the  plaintiff  here  againi 
another.  From  these  judgments  the  defe 
to  the  general  term.  Pending  the  appeals  I 
proceedings-  Tht*  not  being  a  matter  oi 
term  ctumbers. 

The  first  order  material  to  the  case  wt 
granted  a  stay  conditional ly.  that  ia  to  say: 

(1.)  Executing  and  filing  a  written  urn 
sureties  in  each  action. 

CZ.)  In  the  usual  form,  according  to  sect! 

(8.  Providing  especially  for  deficiency  Xc 
action. 

(4.)  To  be  accompanied  with  affidavit  ro 
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(6.)  Asd  filed,  entered  and  seryed  within  ten  dajs. 

(6.)  8iiTeiie»  to  justifj  on  five  days'  notice,  then  all  proceedings  to  be 
•teyed. 

This  order  is  the  foundation  of  the  proceedings  taken  by  the  appellants 
in  order  to  procure  a  stay.  They  attempted  to  comply  with  the  conditions 
imposed,  and  to  that  end  on 

August  14, 1876,  filed  two  undertakings  in  two  appeals.  These  were 
Joint,  executed  by  Howard  A.  and  Kunyon  W.  Martin  as  sureties. 

August  15,  1876,  both  sureties  were  excepted  to.  An  attempt  was 
made  to  have  them  Justify,  and 

September  2,  1876,  Runyon  W.  Martin  was  examined  ;  Howard  A.  did 
jkot  appear,  and  on 

September  6, 1875,  an  order  was  made  and  entered  dismissing  the  Justi* 
flcatioo  as  to  both  sureties. 

September  7, 1876,  an  order  was  niade  requudbig  the  respondent  to  show 
cause  why  the  order  dismissing  the  Justification  should  not  be  vacated 
and  the  sureties  allowed  to  Justify.    It  seems  that  on 

September  10, 1875,  Howard  A.  was  examined,  but  Ruynon  was  not 
re-examined  nor  did  he  re-Justify,  though  the  order  of  September  6, 1876, 
was  an  absolute  dismissal  as  to  both. 

September  12,  1876. — A  decision  was  made  by  Judge  Bradt,  and 
indorsed  on  the  papers,  that  "  Howard  A.  Martin  is  not  qualified." 

September  179,1876. —  The  defendant  Townsend  executed  the  separate 
undertakings  sued  on. 

September  18, 1876. — He  was  examined. 

September  22, 1875. — Approval  was  indorsed  by  Judge  Dokohub  on 
one  undertaking  only. 

September  24,  1876. — ^An  order  was  entered  adjudging  Howard  A. 
insufficient,  directing  that  the  appellants  furnish  another  surety  to  the 
undertakings  required,  that  such  surety  Justify  and  that  on  default 
thereof  any  and  all  stay  removed  as  if  no  undertaking  had  been  given. 

The  foregoing  comprise  the  entire  record  so  far  as  material  to  this 


n.  Further  facts.  (1.)  The  undertakings  given  by  the  two  Martins 
were  never  approved.  No  indorsement  of  approval  appears  on  either. 
(8.)  The  examination  of  Runyon  W.  Martin  was  never  completed.  (See 
adjournments  noted  at  the  foot  of  page  after  his  signature  on  attempted 
Justification.)  (3.)  Howard  A.  was  absolutely  rejected.  No  express 
approval  of  Runyon  W.  anywhere  appears  on  the  papers.  (4.)  Defend- 
ant Townsend's  undertaking  in  action  No.  2,  was  never  indorsed 
"approved."  (6.)  After  rejection  of  Howard  A.  Martin  no  new  under- 
taking was  executed  by  Runyon  W.  The  plaintiff  feeling  the  necessity 
for  his  argument  of  an  approval  by  the  Judge  of  Runyon  W.  Martin  as 
a  surety,  in  order  to  connect  it  with  Townsend's  undertakings  and  thus 
make  two  sureties,  adroitly  edged  in  an  oral  statement  by  Mr.  Wandell, 
Vol.  I        15 
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that  nld  HsrtlD  liad  been  accepted  hj  the  court  m  «  niretj.  Hiu  docs 
not  appe«T  npon  the  record,  and  indeed  the  rtiumtii^l  of  the  JiuUllcation 
coDtradicU  It,  nor  cui  auch  a  fact  be  proved  aUunde  or  bj  parol.  The 
record  q>ealu  for  Itself  and  shows  that  be  wob  not  approved.  (S.)  There 
vaa  In  reality  bnt  one  ntretf,  the  defendant  here,  ai^  the  conditions 
which  were  prt^nqui*U»  to  a  ita;  were  never  complied  with.  (T.)  There 
ia  no  order  granting  anj  etay  pending  the  appeals  except  that  of  July  17, 
167S,  which  cannot  be  relied  on  bj  plaintiff  because  its  conditions  were 
not  complied  with.  (8.)  The  undertakings  sued  on  show  on  tlieir  face 
that  they  do  not  comply  with  section  S3S  of  the  old  Code  nor  with  the 
provisions  of  the  order  of  July  17,  18i6,  to  wit,  there  was  one  8iirel;r 
instead  of  two,  and  there  is  no  provision  against  waste  nor  for  the  value 
of  the  use  and  occupation.  The  distinction  most  be  noticed  betweea 
an  undertaking  under  section  SSS,  which  cannot  be  given  without  an 
order  and  which  depends  upon  the  order,  and  an  nndertaking  under 
8S4  which  provides  fully  for  It  without  an  order.  (V.j  It  caniKit  be 
implied  in  this  case  that  there  was  an;  understanding,  coiksent  or  agree- 
ment between  the  parties  by  which  this  undertaking  was  to  be  accepted, 
«t  npon  reliance  on  which  the  plaintiff  baa  acted  to  hia  prejudice  so  aa 
to  infer  that  the  defects  or  irregularities  in  the  undertaking  were  w«ved. 
Ur.  Wandell,  in  answer  to  Judge  Qbbkh,  expressly  testifle*  that  ther« 
was  DO  such  agreement  between  the  parties.  (10.)  The  undertaking  does 
not  recite  that  It  is  given  to  procure  a  stay,  and  it  Is  not  claimed  by  the 
plaintiff  that  it  is  given  pursuant  to  the  statute.  Therefore  no  estoppel 
can  be  claimed. 

IIL  The  case  of  Manning  agt.  Oovid  (90  N.  T,  470,  481).  held:  "The 
only  object  and  purposeof  the  undertaking  was  to  stay  the  execution  of  the 
Judgment  until  the  appeal  had  been  heard  and  determined.  The  respond- 
ent cannot  have  the  duuJ  r^Alto  enforce  the  judgment  pending  the  appeal 
as  if  no  undertaking  bad  been  given  and  at  the  same  time  treat  it  as  valid 
security  for  the  payment  of  the  Judgment."  And  further  that  unless  the 
sureties  Justify  and  are  approved,  and  such  approval  indorsed  on  the 
undertakings,  the  proceedings  are  not  stayed.  In  Putt  agt.  DoremuM  (80 
If.  T.,  871).  had,  that  unless  the  undertaking  effects  the  object  intended, 
to  wit,  a  stay  of  proceedings,  it  is  without  consideration  and  void;  and 
further,  that  iu  order  to  create  an  effectual  slay  the  undertaking  must  be 
given  pursuant  to  the  requirements  of  some  statute  or  order  granting  and 
directing  a  stay,  or  there  must  be  a  valid  agreement  between  the  part^ee 
for  a  stay.  These  recent  cases  in  the  court  of  last  resort  must  be  held  aa 
overruling  all  earlier  cases  inconsistent  with  them.  They  establish  the 
fallowing  rules  applicable  to  this  case:  1.  Unless  the  undertaking  effects 
the  object  intended,  to  wit,  a  stay,  it  is  without  consideration  and  void. 
S.  The  stay  must  be  created  pursuant  to  order,  statute  or  agreement,  and 
must  be  effectual.  As  matter  of  fact  there  was  no  stay  of  pMntlff's  pro- 
ceedings pending  the  appeals.    The  order  of  July  17,  187&,  was,  so  to 
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speak,  ezecatoxy;  it  waB  to  begin  and  to  take  effect  in  the  future,  and  its 
operative  force  depended  solely  upon  compliance  with  its  conditions. 
What  prevented  plaintiff.  Hooker,  at  any  time  after  July  seventeenth, 
from  insisting  upon  the  sale  of  the  premises?  He  had  full  liberty  to  say, 
you  have  not  complied  with  the  order;  you  have  not  fulfilled  the  contract, 
and  I  will  proceed,  and  nothing  could  have  stopped  him.  The  defects 
were  nunierous.  Ist.  The  undertakings  did  not  provide  against  waste, 
nor  for  use  and  occupation,  two  exceedingly  important  provisions  going 
to  the  very  core  of  the  matter —which  section  838  of  the  old  Code  said 
must  be  given  in  order  to  a  stay.  In  BaUey  agt  Flint  (15  Abb.  867); 
Wait  agt.  Watt  (Id.,  note);  Smith  agt.  ffeermance  (18  Hoto.,  261),  held  that 
these  provisions  must  be  complied  with  {Waning  agt.  Ayres  12  Abb.,  112). 
What  consideration  passed  to  the  plaintiff  for  a  waiver  of  these  essential 
terms?  2d.  The  order  provided  for  two  sufficient  sureties  —  there  was 
in  reality  but  one.  The  first  nndertakings  were  thosd  of  the  two 
Martins,  Howard  A.  and  Runyon  W.  Both  were  required  to  Justify. 
On  September  second  Runjron  W.  was  examined.  The  record 
(see  the  examination)  shows  that  further  examination  was  adjourned. 
Runyon  W.'s  was  never  completed.  On  September  sixth  an  absolute 
order  was  made  dismissing  the  Justification  as  to  both.  It  was 
never  reopened.  Runyon  W.  never  was  again  examined  and  signed 
no  new  undertaking.  An  order  to  show  cause  was  made  on  Sep- 
tember seventh,  but  neither  that  nor  the  order  of  September  twenty- 
fourth  set  aside  the  absolute  dismissal  as  to  Runyon  W.  Then,  on 
September  tenth,  Howard  A.  was  examined  and  adjudged  insufficient. 
Clearly  his  liability  was  discharged.  Was  not  Runyon  W.  also  dis- 
charged? It  seems  to  defendant's  counsel  that  he  was,  because  the 
undertaking  was  joint  and  not  several.  Suppose  Runyon  W.  Martin  had 
been  sued,  and  his  liability  upon  the  instruments  signed  by  him  at  issue 
directly,  can  there  be  any  doubt  that  this  court  would  dismiss  the  com- 
plaint as  to  him  ?  If  this  question  be  answered  in  the  affirmative  there 
can  be  but  one  result,  one  conclusion.  Under  Manning  agt.  Gould  and 
Fumt  agt.  Doremus  the  complaint  must  be  dismissed  as  to  Townsend.  It 
hardly  seems  worth  while  to  argue  the  proposition  that  upon  an  ordinary 
instrument  executed  by  two  or  more  persons  without  words  of  severalty 
their  liability  ib  Joint  But  against  such  a  construction  here  is  urged 
section  340  of  the  old  Code,  providing  that  the  undertakings  may  be  in 
one  instrument  or  several,  and  therefore  though  there  be  but  one  instru- 
ment«  the  contract  is  several  as  well  as  joint  Such  a  construction,  it  is 
true,  seems  to  have  been  held  in  Chttwald  agt.  TattU  (7  Daly^  107),  but  in 
Qto»  agt.  Bouton  (9  Daly^  25)  the  general  term  rendering  the  decision  held 
precisely  the  opposite.  It  does  not  appear  from  the  report  (7  Daly,  107) 
that  the  original  undertaking  by  Clapp  &  Barretta  was  not  a  joint  and 
several  undertaking.  In  Wood  agt.  FUk  (68  iV.  7!,  246)  it  was  held  that 
the  liability  of  sureties  was.  not  enlarged  by  section  840.    This  case  has 
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bMo  followed,  Davit  a^  Yon  Bvma  (78  If. 
Cn  id.,  480),  holding  th^t  nicb  andertakli 
tke  death  of  ooa  hli  ettata  la  dlacbarged.  I 
to  know  the  law,  and  be  mnat  have  been 
Howard  A. 'a  failure  to  Jnatl^.  He  mo 
failun  let  Kanjon  W.  out,  and  that  tben 
erer  liable  on  the  nn<tertaklng&  But  thei 
moat  Mrioua  defect,  tIx.,  there  wu  nerer  a 
Martin  as  a  nire^.  This  bring*  the  case  d 
Gculd,  nnleaa  the  new  Code  in  the  respect  a 
differs  from  the  old.  Judge  Tiuot,  in  hia  o 
new  ia  stronger  than  the  dd.  What  waa  Uu 
reada:  •  •  •  "  Unleas  they  •  •  •  Jiu 
by  Bectiona  19S  and  196,  within  ten  dajs  th 
regarded  aa  If  no  nndertaUng  had  l>een  gire 
appearance  of  auretie*  for  juatificatlon,  anc 
judge  shall  Bnd  the  bail  lufflcient  he  shall  a 
nndertaklDg,  indorse  his  allowanca  thereon 
with  the  clerk,"  •  •  •  *c.  Section  18 
incorporatea  in  one  the  sereral  protiBlona  of 
ner  of  Justillcation  and  the  effeut  of  failnr 
in  form,  the  provieiona  of  both  are  the  mue 
been  regarded  as  a  necetsanr  part  of  justifl< 
S(m.,  94;  a  Mi.,  388:  Gtmi  agt.  Brafon,  9 
Waum  agt.  A-Om,  8  Bbu.,  869).  The  reasoi 
the  examination  Is  to  satisfj  the  judge  of 
and  the  evidence  of  auch  Batlsfactlon  is  the 

IV.  Up  to  Ihe  17lh  of  September,  1876,  it 
that  the  appellants  had  utterly  failed  to  com; 
order.  Then  the  undertakings  of  defeadai 
the  respect  of  conforming  to  section  388  the 
was  examined;  the  Jndge  indorsed  approTi 
action  No.  2,  but  none  appears  upon  Uiat 
appear  to  be  pinned  together.  On  one  the  b 
both  are  separatelr  marked,  filed  Beptembei 
reasonable  to  ssij  that  the  Judge  refiued  to  i 
Intended  to  approve  both,  becanse  approyal  i 
97,000  i*  not  insignificant,  and  while  the 
defendant  good  for  f7,S0O,  he  might  rerj 
safflciency  for  flS.OOO. 

V.  Tlie  undertakings,  though  given  purse 
force  from  it  and  the  statute  as  well. 
appellants'  right  of  appeal  was  complete, 
was  neceeaary.      Buch  order  may  be  ma 
court  deema  just  (OU  Gxb,  «m.  848).    And  i 
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crstion  of  the  court  In  this  case  the  court  incorporated  in  the  order  the 
provisions  of  sections  834  and  888,  the  first  providing  that  the  undertaking 
must  have  two  sureties,  and  the  second  that  the  proceedings  shall  not  be 
stayed  unless  waste,  Ac,  provided  for.  By  section  889  when  these  pro- 
visions are  complied  with  tliere  is  a  stay.  These  provisions  are  statutory. 
True,  they  may  be  waived,  but  there  must  be  a  definite  and  complete 
agreement  to  that  effect  ( A»f  agt  Doremus).  In  Langley  agt.  Wam&r  (1 
JT.  71,  606)  the  word  ''costs"  was  omitted ;  hsld^  that  the  appeal  was 
ineffectual  In  Amova  agt  BInnani  (82  Mw, ,  883),  held,  that  the  omission 
of  the  words  '*in  case  the  appeal  be  dismissed  "  irregular.  It  must  be 
conceded  that  the  contingency  upon  which  the  stay  was  to  go  into  effect 
never  happened;  the  conditions  were  never  fulfilled,  and  there  never  was 
a  stay.  If  there  was  no  stay,  there  was  no  consideration  for  Townsend's 
undertakings  (PM  agt.  Doremue;  Manning  agt  Otmld;  JhoUtUe  agt 
JXnninp,  81  H.  T.,  850;  Bob&rta  agt  ZhnneU,  81  N,  F.,  446). 

YIL  It  is  sought  to  hold  defendant  upon  the  ground  of  estoppel;  in  other 
worda,  because  the  premises  were  not  actually  sold  until  after  the  decision 
en  appeaL  Yet  the  plaintiff  Hooker  was  under  no  obligation  whatever 
to  delay.  The  same  point  was  raised  in  Manning  agt  OatUd  and  Post  agt. 
l>aremus  and  overruled.  A  stay  comes  from  an  order  or  agreement  (BMt 
agt  Doremtu),  Mere  forbearance  in  the  absence  of  a  definite  agreement 
avails  nothing  (AtlanHe  Nat,  Bank  agt.  FrahkUn,  5S  N,  T.,  295).  Having 
a  perfect  right  to  proceed,  the  plaintiff  lies  by  and  does  nothing.  Nothing 
was  ever  said  by  Townsend  or  anybody  else  to  induce  him  to  wait.  An 
estoppel  is  defined  to  be  an  admission  or  declaration  which  the  law  does  not 
permit  him  who  has  made  it  to  deny  or  disprove  for  his  own  benefit  and  to 
the  injury  of  another  (2  Pars,  on  Cont.,  p.  787).  All  the  cases  upon  this  point 
cited  by  the  plaintiff's  counsel  are  those  chiefly  arising  on  replevin  bonds  or 
undertakings  on  attachment,  where  property  has  been  taken  upon  the  faith 
of  the  instrument,  yet  none  of  these  cases  were  considered  in  tho  leading 
capes  referred  to.  Undertakings  on  appeal  stand  upon  a  different  footing. 
The  statute  prescribes  the  effect  of  failure  to  justify,  etc.,  and  this  furn- 
ishes a  complete  answer  to  the  objection  of  estoppel.  The  plaintiff  can- 
not have  a  daul  right  to  proceed,  and  at  the  same  time  treat  the  under- 
taking as  valid  security.  Tet  that  is  just  what  is  claimed  here.  Surely 
unless  the  plaintiff  could  have  enforced  his  judgments,  defendant  might 
be  estopped,  but  the  statute  emphatically  defined  the  rights  of  the 
respondent.  Bate$  agt.  Memek  (2  J9un,  568)  is  not  in  point,  for  the  ques- 
tion arose  in  demurrer  to  the  complaint  which  averred  a  stay  (IM  agt. 
Burke,  62  If,  T,,  111;  Decker  agt  Anderson,  80  BaHf.,  846).  Actions  on 
undertakings  in  replevin  are  distinguished  in  Manning  agt  OotUd,  which 
expressly  states  that  undertakings  in  replevin  are  not  analogous.  War- 
ner agt.  Boee  (0  Abb,  If,  V.,  885),  only  follows  the  decision  in  .Rxinl  of 
EeUicatum  agt  Fimda  (77  iV.  F.,  880),  and  lays  down  no  new  rule.    The 


HOWABira  PBACnCE  I 


it  wM  TBlid,  tboogh  not  ia  the  fonn  of  tbe  at 

Vm.  Inlerect  ia  not  recorenbte  (fiMMMn 

BamiUini  agt.  Van  Bauielaer,  4S  S.  T.,  3U;  1 

3M).  in  tlw  alMenoe  of  proof  of  ^wcial  dvnag 

IX  As  to  (lie  pmnt  of  tttrdship.    The  l«w 

■oretjsldp  ii  U>  be  itrictlj  conMnied  {Bat  sgt 

action  waa  b^no  in  1877,  and  bom  tbat  time 

1883.  it  lay  domiaiit,  antil  Hr.  Townaend  I 

From  tbe  date  of  tbe  giTing  of  tbe  nndertakiii 

hai  plaintiff  ddayedT    In  BDcti  a  length  ot 

ffiiall  plaintiff  now,  after  mcb  lacbea,  be  hea 

If  it  exiat,  clearlj-  Townaend  ia  tbe  mSeRT, 

The  complaint  itumld  be  rliiminnrd 

Sintfuend,  WandtO  and  SHieard  8.  CSindi,  U 

Aanon  npon  two  uodertakiDgs  given  bj  tb 
of  Booker  agL  Martin  npon  an  appeal  by  d 
forecloaure. 

Tbe  proceedings  in  tbe  two  actions  were  ca 
following  ia  a  record  of  tbem : 

May  1B>  1875.— Judgntenu  of  foreclosure. 

July  17,  1875. —  Order  proTidiog  for  a  ata; 
JndgmenU  on  appellants  giving  nndertakinga, 
S84  and  S38  of  tbe  Code  of  Civil  Procedure. 

Augnat  14,  1875. —  Notice*  of  appeal  given, 

August  14,  1875. —  UndertakingH  by  Bows 
W.  Uartin. 

September  6,  1870.— Order  dismiastng  Jus 
of  Howard  A.  Hartin  to  appear  for  examii 
having  been  examined. 

September  7,  187S.— Order  tbat  plaintiff  si 
Uartin  and  Runyon  W.  Martin  should  not  be 

September  10,  1875.- Howard  A.  Martin  i 
nndertakings  on  which  he  and  Runyon  W.  Mt 
to  justice  Bbadt  for  his  decision. 

September  14,  IS7S. — Decision  ot  Hr.  Jnsti 
Martin  was  insufBcient  and  requiring  appell 
surety  in  his  place.    Runyon  W.  Uartin  acce] 

September  17,  187S.— Oefendaots'  nnderU 
Defendant  examined  as  a  surety  and  underta 
and  sufficiency  of  surety  by  Mr.  Justice  DoNC 

September  84, 1875.— Order  entered  undei 
of  September  fourteenth,  rejecting  Howard  J 

April  7, 1877.— General  Term  judgment  of 
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Maj  4, 1877. — Referee's  report  of  sale.  Notice  of  filing  reports  and 
of  motion  to  confirm. 

June  5,  1877. —  Order  confirming  reports  and  directing  docket  of  judg- 
ment for  deficiency.  Notice  of  entry  of  judgment  of  affirmance,  and  of 
order  confirming  report  and  directing  docket  of  judgment 

May  23, 1877.— Executions  on  judgments  for  costs. 

June  7,  1877. — Executions  on  judgments  for  deficiency. 

POINTS. 

The  defenses  set  up  by  answer  are :  First.  That  the  defendant  is  an  attor- 
ney at  law,  and  for  that  reason  cannot  be  held  as  a  surety.  The  evidence 
on  the  point  is  that  of  Mr.  Wandell  who  testified  that  he  knew  the  defend- 
ant, but  did  not  know  that  he  was  an  attorney  in  active  practice  at  the 
time  the  undertakings  were  given,  and  the  justification  of  the  defendant, 
which  shows  that  the  defendant  testified  that  he  had  not  been  in  active 
practice  within  a  year  preceding  his  justification.  But  attorneys  at  law 
may  be  held  as  sureties.  Their  attorneyship  is  a  privilege  which  they 
may  assert  for  their  own  protection  and  which  they  may  waive  (Wtl- 
m^nt  agt.  Muerole,  48  Bow.,  480;  JSh>ana  agt  Harm,  47  Swpr,,  886).  The 
second  defense  is  (10th  paragraph):  That  the  undertaking  in  action  No.  1 
was  never  approved  by  a  justice  of  this  court.  The  evidence  is  that  the 
two  undertakings  and  the  justification  were  fastened  and  filed  together 
with  the  undertaking  in  action  No.  2  on  the  outside,  and  the  approval  of 
the  judge  is  indorsed  on  the  outside  wrapper.  The  third  defense  is: 
That  the  undertakings  of  the  defendant  did  not  comply  with  the  order  of 
July  17,  1875,  providing  for  a  stay  of  proceedings  in  the  foreclosure 
actions  upon  the  execution  of  undertakings  that  neither  Howard  A.,  nor 
Runyon  W.  Martin  qualified  or  was  approved  as  a  surety.  That  on  Sep- 
tember 10,  1875,  Howard  A.  Martin  was  examined  as  a  surety  and 
adjudged  insufficient,  and  that  on  September  seventeenth,  defendant 
executed  the  undertakings  on  which  this  action  is  brought,  and  that  on 
September  24,  1875,  the  order  was  made  under  Mr.  justice  Bradt'b  deci- 
sion rejecting  Howard  A.  Martin  as  a  surety,  and  by  virtue  of  these 
proceedings  (14th  paragraph  of  answer)  the  proceedings  of  the 
respondents  on  said  appeals  (?)  were  never  stayed  by  the  under- 
takings of  defendant.  It  will  be  noticed  that  many  of  the  facts 
alleged  under  this  defense  are  disproved  by  the  evidence,  and  that  the 
only  questions  raised  by  the  counsel  for  the  defendant  left  for  the  deci- 
sion of  the  court  are  questions  of  law.  L  Did  the  undertakings  given  by 
Runyon  W.  Martin  and  the  defendant  Townsend  comply  with  the  order 
of  17th  July,  1875  ?  The  order  directed  the  defendants  who  appealed  to 
give  a  written  undertaking  with  two  sufficient  sureties  "  in  each  of  these 
actions  in  the  usual  form,  in  compliance  with  the  requirements  of  sections 
834  and  888  of  the  Code  of  Procedure,  and  specially  providing  for  the 
payment  of  any  deficiency  to  arise  upon  the  sale  of  the  mortgaged  prem- 
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iaes,  pursuant  to  the  Judgments  herein,  to  the  amount  of  seven  thousand 
five  hundred  dollars  in  each  of  said  actions  No&  1  and  2.**  Pursuant  to 
this  order  the  appellants  gave  an  undertaking  with  Runyon  W.  Martin 
and  Howard  A.  Martin  as  sureties.  Runyon  W.  Martin  was  examined  m 
a  surety,  and  the  examination  of  Howard  A.  Martin  was  adjourned  to 
6th  September,  1875.  Failing  to  appear  on  this  day  the  Justification  of 
both  sureties  was  dismissed.  On  7th  September,  1875,  an  order  was 
obtained  requiring  plaintiff  to  show  cause  why  both  sureties  should  not 
be  allowed  to  justify,  and  then  under  this  order  Howard  A.  Martin  was 
examined  as  a  surety,  and  on  the  tenth  the  sufficiency  of  the  undertakings 
and  of  the  sureties,  Runyon  W.  Martin  and  Howard  A.  Martin,  was  sub- 
mitted to  Mr.  Justice  Bradt  for  his  decision,  and  he  approved  the  form  of 
the  undertaking  and  the  sufficiency  of  Runyon  W.  Martin  (see  his  decision 
and  the  testimony  of  Mr.  Wandell),  but  required  appellants  to  produce 
another  surety  in  the  place  of  Howard  A.  Martin.  In  this  decision  of 
Mr.  Justice  Bradt  we  have  an  adjudication  that  the  form  of  the  under- 
taking was  sufficient;  in  other  words,  that  the  undertaking  as  to  form 
complied  with  the  order  that  permitted  it  to  be  given,  a  decision  bind- 
ing on  the  appellants,  on  the  respondent  and  on  the  surety,  who  was 
approved.  The  decision  of  Mr.  Justice  Bradt  was  filed  14th  September, 
1875,  but  the  order  under  it  was  not  entered  until  the  twenty>fourth. 
No  weight  should  be  given  to  the  proposition  of  defendant's  counsel  that 
because  this  order  was  entered  after  the  defendant  gave  his  undertakings, 
the  latter  was  released  from  his  obligations.  On  the  17th  September^ 
1875,  the  defendant's  undertakings  were  filed  by  which  the  defendant 
undertook:  1st.  That  the  appellants  would  pay  all  costs  and  damages  that 
might  be  awarded  against  them  on  said  appeal  not  exceeding  $500  {8ec. 
884,  Code),  2d.  In  the  further  sum  of  $7,500  that  if  the  said  Judgments 
or  any  part  thereof  were  affirmed  the  appellants  would  pay  any  deficiency 
arising  upon  the  sale  of  said  premises  (See,  888).  The  defendant  was 
examined  as  a  surety  and  the  question  whether  his  undertakings  complied 
with  the  order  of  July  IT,  1875,  and  the  sufficiency  of  the  defendant  as  a 
surety  were  submitted  to  Mr.  Justice  Donohttb  for  his  decision  and  he 
decided  that  the  undertakings  did  comply  with  the  order  of  July  17, 1870, 
and  that  the  surety  was  sufficient.  His  decision,  indorsed  on  the  outside 
wrapper  of  the  two  undertakings  and  the  Justification,  is  in  these  words: 
"The  within  undertaking  is  hereby  approved  as  to  its  form  and  the 
sufficiency  of  its  surety.  Dattd  d3d  September,  1875.  Chab.  DoNOHtJV, 
J.  S.  C."  Here  there  is  a  second  adjudication  as  to  the  form  of  the 
undertaking,  binding  until  reversed,  upon  all  interested  parties,  and  it  is 
submitted  that  the  court  at  circuit  will  not  review  these  adjudications. 
But  the  defendant  says  that  Runyon  W.  Martin  was  released  because  his 
co-surety  Howard  A.  Martin  was  not  approved,  and  therefore  the  defend- 
ant is  not  bound.  To  this  the  plaintiff  answers:  1st  The  court  at 
chambers  has  decided  that  the   undertakings  of  Runyon  W.  Martin 


J 


.1 

1 

1 


HOWARD'S  PRACTICE  REPORTS.  121 

Hooker  agt.  Townsend. 

and  of  Townaend  comply  with  the  order  of  17th  Jaly,  1875,  and 
that  meana  that  as  that  order  required  two  sureties,  so  two  sureties 
are  fumiahed  on  two  bonds.  2d.  Under  section  840  of  the  Code 
of  Procedure  undertakings  coukl  be  in  one  or  more  instruments 
{Oottwald  agt  TuitU,  7  Daly,  106).  8d.  Undertakings  could,  under  the 
old  Code,  be  either  Joint  or  several  in  form  {Wood  agt.  FUk,  68  if.F., 
84d-9).  4th.  The  defendant  is  liable  on  his  undertakings,  even  if  Runyon 
W.  Martin  is  not  liable  on  his,  and  the  defendant  would  be  if  no  other 
undertakings  had  been  given«  Because:  (a.)  The  provision  for  two  sure- 
ties is  for  the  benefit  of  the  respondent,  and  if  he  waive  one  the  bond  is 
not  invalidated  (Ward  agt  Wfdtney,  8  8an4f.,  809;  Shaw  agt  ToftuM.  8  K 
r.,  188;  GothDold  agt  TuiUs,  iupra).  (b.)  Should  the  court  review  the 
decisions  of  Justices  Bkadt  and  Dohohttb  as  to  the  form  of  the  bonds, 
and  come  to  the  conclusion  that  the  bonds  of  defendant  do  not  comply 
with  the  order  of  17th  July,  1875,  the  defendant  may  still  be  held  liable 
as  on  a  common  law  bond  {Werner  agt  Eoee,  0  Abd.  Neut  Caeee,  885, 
800;  Decker  agt  Judeon,  16  N,  71,  448).  (0.)  Should  the  court  hold  that 
the  undertaking  was  not  in  the  form  called  for  by  the  Code  or  the  order 
of  17tb  July,  1875,  yet  as  it  secured  the  end  for  which  it  was  given,  and 
stayed  proceedings,  the  sureties  are  liable  {OKamberlain  agt.  Applegate,  9 
Sum,  510;  nm  agt  Burke,  62  N.  T.,  Ill;  OObone  agt.  BerKard,  8  Boew,, 
688;  Oerould  agt  WUeen,  81  N,  Z,  578).  The  defendant  also  says  that 
these  was  no  consideration  for  his  bonds,  because  as  a  matter  of  law  the 
proceedings  under  the  Judgments  of  foreclosure  were  not  stayed  by  his 
and  Runyon  W.  Martin's  undertakings.  The  court,  at  chambers,  thought 
differently  when  it  approved  the  form  of  the  undertakings  of  Runyon 
W.  Martin  and  of  the  defendant,  and  Mr.  Wandell  says  the  pro- 
ceedings were  in  fact  stayed.  After  Justices  Bradt  and  Donohub 
had  decided  that  Runyon  W.  Martin  and  Townsend  were  sufficient  sure- 
ties and  that  the  undertakings  were  in  proper  form,  could  the  plaintiff, 
because  he  might  be  of  a  different  opinion,  enforce  his  Judgment  f 
Would  he  not  be  guilty  of  a  contempt  of  court  should  he  do  so?  Is  it 
not  more  reasonable  to  regard  the  decisions  of  Justices  Bradt  and 
DoKOHOS  as  adjudications  binding  upon  the  appellants,  the  respondents 
and  the  sureties?  If  they  cannot  be  so  regarded  and  treated  as  final  adju- 
dications the  anomaly  is  presented  of  a  decision  binding  upon  the 
respondent  because  no  appeal  from  the  allowance  of  an  undertaking  can 
be  taken,  but  not  binding  on  the  appellant  or  his  surety.  But  the  pro- 
ceedings were  stayed  the  moment  the  undertakings  were  given,  and  the 
stay  was  continued  when  the  undertakings  were  approved  as  to  form  and 
the  sureties  as  to  sufficiency.  Why,  after  the  respondent  had  objected 
to  the  form  of  the  undertakings  and  the  sufficiency  of  the  sureties,  was 
the  question  of  form  and  sufficiency  presented  to  the  court  if  it  was  not 
to  procure  a  decision  on  the  questions  of  form  and  sufficiency,  that  the 
Mpondent  might  prosecute  his  Judgments,  if  the  decisions  were  in  his 
Vol.  I        16 
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favor,  and  the  appellantj  itay  iti  praae 
favor.  Ab  a  matter  of  fact  Lbe  procee 
the  defendant  gave  Ma  ondertakings,  i1 
tider  whether  the  appellant!  were  on  lb 
•Uj.  The  sta;  waa  obtained  by  Tir 
was  a  considentioQ  (Oeltman  agt  Bta 
The  defendant  is  eatopped  contradicti 
(Oaleman  agL  Bean,  83  Bine.,  870;  I 
of  U.  S.  agt.  Bmaman,  6  Piagt,  535;  . 
The  defendant  hariog  executed  the 
valid  and  complete  inatrumeota,  knd  tt 
Id  the  p:oaecution  of  hii  Judgmenta  b; 
are  valid  and  binding  on  dereodaut  (ih 
8iav)  agL  Tbiiat  (8  JIT.  T,  102),  the  ca 
has  obtaiaed  poaaeasion  of  the  propert] 
as  a  lawful  and  valid  security,  neither 
milted  to  get  rid  of  it  bj  alleging  that 
the  respondent  might  have  required  hit 
coQt&ios  all  the  essentials  of  a  valid  co 
intended  by  the  statute."  If  the  unde 
terms  of  tbe  order  or  of  the  statute,  tl 
for  "  the  substance  is  looked  for  more  i 
surety  that  is  to  be  held  "  {Qereuld  agt. 
agL  Oibbi,  36  WeruL.  502).  Tbe  coui 
defendant's  undertakingi  were  approv 
examination,  been  filed  together  ani 
indorsed  his  decision  upon  the  outside 
old  Code  was  not  necessary  to  give  v 
approval  was  Tor  the  benefit  of  the  res 
him  {OoptUi  agL  Deeker,  i  .Fun,  625;  i 
Ike/CM-aet.Andermm,W  Barb.,  S4e).  ' 
interest  od  tbe  penally  of  the  nnderti 
accrued  (Punfy  agL  PMUip$,  11  K  T., 
U;  Brainerd  agt.  JonM,  18  !f.  T.,  SS;  ( 
interest  recoverable  is  to  be  computed  i 
January,  1880,  and  thereafter  at  six  p«. 
12  WeMy  Dig.,  85;  Dowi  agt.  Eidd&r.  i 
8S  If.  r..  267).  .ludgmont  should  be 
amount  of  costs,  |228.3S,  with  interest 
penalty  of  the  two  undertakings,  f  15, 
1877. 

Cases  Citkd  bt  Deti 

Manning  agt.  Omild  (fiOlT.T..  ««). 

given  under  the  Code  of  Civil  Procedi 

1S8S)  that  a  "  future  to  justify  and  to  ] 
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if  the  undertaking  had  not  been  given."  The  question  before  the  court 
was  (p.  479)  *'  whether  the  sureties  to  an  undertaking  given  on  appeal  to 
the  general  term  of  the  supreme  court  or  of  a  superior  city  court,  when 
excepted  to,  and  they  fail  or  refuse  to  justify,  and  Justification  is  not 
waived  by  the  respondent,  are  nevertheless  bound  by  the  conditions  of 
their  undertakings. "  That  is  not  this  case,  because  the  surety  here  did 
justify  and  was  approved  {Poit  agt  Doremus^  60  if.  F.,  871).  On  an 
appeal  from  an  order  granting  a  new  trial  the  appellants  gave  an  under- 
taking which  provided  that  *'if  the  judgment  so  appealed  from"  was 
affirmed,  the  appellant  would  '*  pay  the  amount  directed  to  be  paid  by 
aaid  judgment "  The  court  of  appeals  held  that  as  no  judgment  had 
been  appealed  from,  no  liability  could  attach  because  of  this  provisioD  in 
the  undertaking,  and  it  is  this  part  of  the  undertaking  that  is  dis- 
cussed in  the  opinion  of  the  court.  There  is  nothing  in  the  whole 
opinion  inconsistent  with  plaintiJS*s  right  of  recovery  herein,  but  on  the 
contrary  there  is  a  plain  indication  of  the  opinion  of  the  court  that  if  a 
respondent  is  compelled  by  the  action  of  the  court,  in  respect  to  an  under- 
taking, to  refrain  from  any  action,  the  surety  on  the  undertaking  is  liable 
{Otou  agt  Bouion,  0  Daly,  25).  In  this  case  it  appeared  that  the  appellant 
in  four  actions  had  given  undertakings  on  appeal,  with  the  defendants  B. 
and  C.  as  sureties.  B.  justified,  C.  did  not.  An  order  was  then  made 
that  the  appellant  be  allowed  to  substitute  a  new  surety  in  place  of  C, 
and  that  new  undertakings  should  be  executed.  The  appellant  filed  new 
undertakings  with  new  sureties  who  justified,  and  the  new  undertakings 
were  approved  by  the  justice.  The  undertakings  executed  by  B.  and  C. 
wore  not  presented  to  the  justice  for  approval,  and  the  sufficiency  of  B. 
and  O.  was  not  passed  upon.  This  action  was  brought  against  B.  and  C. 
upon  the  undertakings  executed  by  them,  and  it  was  held  that  the  action 
wonld  not  lie.  There  seems  to  be  no  analogy  between  this  case  and  the 
one  at  bar.  If  it  shall  be  thought  that  the  expressions  in  the  opinion  of 
Hr.  justice  Yah  Brunt  in  this  action  are  inconsistent  with  the  opinion 
of  the  general  term  in  OoUwdld  agt  Tattle  (7  Daly,  105)  it  is  proper  to 
observe  that  the  opinion  of  Mr.  justice  Yak  Brunt  in  Onm  agt.  Bouton  is  not 
concurred  in  by  justices  Dalt  and  Labrbmore,  but  that  they  concur  simply 
in  the  result  of  his  conclusions,  and  that  his  decision  at  special  term  in  Ooti- 
teoM  agt  TuM$  was  reversed  by  the  general  term  (Halaey  agt.  Flint,  15  Ahb.  Pr. , 
867).  In  this  action  the  defendants  had  given  an  undertaking  upon  appeal 
to  pay  all  costs  and  damages  which  might  be  awarded  against  the  appellant, 
not  exceeding  $250.  An  undertaking  to  stay  proceedings  under  the  judg- 
ment was  not  given,  and  the  court  held  that  the  sureties  were  liable  only 
for  the  coets  on  the  appeal  and  not  for  the  interest  on  the  judgment 
appealed  from.  In  its  opinion  the  court  remarked:  "It  is  not  probable 
that  it  (the  undertaking)  was  understood  on  either  side  as  designed  to 
effect  a  stay  of  proceedmgs."  The  attention  of  the  court  is  called  to  that 
part  of  the  opinion  which  holds  that  if  the  undertaking  were  intended  as 
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HoTtoQ  agt  CuTin^u. 

A  ataj  of  proceeding!  kll  parties  would  be  bound  by  it  u  such.  Tbe  ooort 
My  (p.  S70}:  "  I  sm  inclined  to  think  tbat  if  it  were  o^Tioua  that  the 
undertaking  was  Intended  as  a  staj  of  prooeediugi,  and  was  dcfBctira 
only  in  some  slight  particulars,  the  omlBBian  to  abject  to  it  or  to  disregard 
It  until  after  Judgment  In  tbe  appellate  court  would  bo  regarded  as  lanta- 
monut  to  an  acceptance  of  the  undertaking  as  a  stay  of  proceedings,  and 
that  both  parties  would  be  bound  by  it  sa  such."  The  court  did  not 
apply  tbe  rule  in  that  case  becanse:  Ist.  It  was  not  sufficiently  obrious 
that  the  undertaking  was  intended  a*  a  stay  of  proceedings.  2d.  Thei* 
was  no  evldeuce  that  the  respondent  treated  it  as  intended,  as  a  stay  of 
prcceedingi  {Wait  agt.  Watt.  10  JM.  Pr..  867,  wXs).  In  this  caae  tlM 
defendant  moved.  In  an  action  for  the  foreclosure  of  a  mortgage,  for  a 
stay  of  proceedings  on  an  appeal  to  the  court  of  appeals  npon  a  proposed 
undertaking  to  pay  all  costs  and  damages  not  exceeding  fSSO.  The  court 
held  this  undertaking  not  sufficient  to  stay  proceedings  and  directed  an 
undertaking  to  be  given  under  section  SS8.  There  is  nothing  in  thi*  caM 
pertinent  to  the  queetions  at  Issue  in  the  action  at  bar. 
Judgment  should  be  ordered  for  the  plaintiff. 


SUPREME  COURT. 

Alonzo  Hohtok,  as  overseer  of  the  poor  of  the  town  of 
Hanover,  &c.,  agt.  Eliab  CAssmaTON. 

OMTitar  of  Vu  poor — OatA  of  cjglee — Bxeiiebnet — Jfeie  truU — Act*  <if 
de  facto  offleer,  to  uAul  e^ent  eaiid. 

In  an  action  brought  by  N.,  as  overseer  of  the  poor,  to  recover  a  penalty 
for  the  violation  of  the  excise  laws,  N.'s  term  of  office  expired  during 
its  pendency  and  U.  was  elected  to  succeed  bim,  but  he  afterwards 
reigned,  and  H.,  at  a  special  town  meeting,  was  elected  his  successor, 
and  by  order  of  this  court,  entered  upon  stipulation,  tbe  action  was 
continued  in  name  of  H.  It  was  objected  on  the  trial  that  neither  N. 
nor  M.  bad  taken  tbe  oath  of  office,  as  was  required  h>  be  done  by  the 
amendment  to  the  constitution,  and  that  therefore  the  action  had  not 
been  lawfully  commenced  by  N. : 

Btid,  Jlrtt,  that  ss  N.  had  taken  and  filed  the  oath,  which  bod  previously 
been  required  by  statute,  and  given  the  osual  bond  (although  the  oath 
was  defective  under  section  I,  article  12  of  the  constitution],  and  then 
entered  upon  and  discharged  the  duties  of  the  office,  he  held  It  under 
the  authority  of  a  lawful  election,  and  by  at  least  a  colorable  compU> 
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.  and  that  ia  tO  wbioh  could  be 
iiit«reit  of  the  public  i 


m.aDdthla  colorable  compl lanes 
m  him,  lie  vu  at  least  a  Atfaeto 
a  they  concerDcd  the  public,  or 
interest  in  the  discharge  of  bla 

rat  accepted,  and  he  ceased  to 
notice  of  a  special  meeting  waa 
,  and  H.  waa  elected  aa  the  nic- 
d  enteied  upon  the  diacharge  of 
tiuue  the  suit  as  overseer  of  the 


he  title  of  the  action  la  not  error 
1  wben  after  hia  name  appeared 

evidence  tended  to  prove  were 
sold  at  the  place  mentiooed  In 
id  where  It  does  not  appear  to 
lice,  cannot  entitle  him  to  a  new 


6«r,  1884. 
i  ezceptiont. 


joght  to  recoTer  penalties 
by  the  Bale  of  intoxicating 
gallons,  without  a  license. 
Nevins,  as  overseer,  whose 
Mndencj.  Charles  Moore 
te  afterwards  resigned,  and 
%,  was  elected  as  his  sno- 
ut, entered  npon  a  stipnla- 
the  action  was  continued 

that  neither  Nerins  nor 
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for  not  having  taken  the  oath 
■^  Oritsm/y  91  N.  Y.,  616,  635.) 
the  overseer  of  the  poor  was, 
ma;  exercise  the  fnoctions  of 
>y  Foot«  agt.  StiUa  (57  N.  Y., 
Hun,  520) ;  and  Matter  of  Ren- 

horities  to  this  case  is  denied, 
urged,  that  the  overseer  elionld 
ict  legal  compliance  with  the 
relative  to  his  oath  before  he 
nee  or  muntaiu  an  action  for 
laimed  in  this  action.    Bat  in 

this  case  is  it  one  where  he  is 
ney  for  himself,  for  by  chapter 
re  a  recovery  shall  be  had,  it  is 

to  pay  over  the  money  to  the 
e  snpport  of  the  poor  of  the 
nalty  has  been  incurred.  The 
)  event  belong  to  the  overseer, 

wonid  not  be  within  anything 
1  People  agt.  Jfostrand  {supra). 
intinne  the  action  was  fnrther 

deemed  to  have  legally  snrren- 
id  for  the  further  reason  that 
y  elected  as  his  BucceBsor.  But 
ion  and  it  was  accepted,  and  he 
a  of  the  office.  After  that  a 
'as  given,  and  the  fact  that  it 
le  trial  did  not  diveet  it  of  its 
it  was  shown  that  a  meeting  of 
hat  Horton  was  elected  as  the 
that  qualified  and  entered  Qpon 
the  office,  and  as  to  his  right  to 
9r  of  the  poor  of  the  town  no 
aiued. 


y 
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It  has  been  arged  that  the  orerseer  hir 
been  named  in  the  title  of  the  action,  bv 
been  brought  in  the  name  of  the  office  o 
poor  of  the  town.  Chapter  109  of  tht 
possibly  be  ansceptible  of  this  constrnt 
ahonld  be  held  to  be  bo,  it  wonid  not  afFe 
this  ease,  forasmnch  as  that'  was  stated 
action  after  giving  the  name  of  the  oven 
name,  as  overseer,  was  not  necessaty  o 
wonld  still  be  good  as  an  action  in  the  i 
the  overseer  of  the  poor  of  the  town,  f( 
given  by  the  title  in  addition  to  his  own 

It  is  nrged  that  the  spirittions  liqaon 
tended  to  prove  were  obtained  from  the 
sold  at  the  place  mentioned  in  the  coi 
they  were  not,  this  was  simply  a  van 
appear  to  have  misled  the  defeodaDt  to  h 
that  reason  cannot  now  entitle  him  to  a  i 
in  the  action. 

The  evidence  which  was  given  tended 
of  the  intoxicating  liquors  from  him,  a 
dm^iat  to  whose  store  the  defendant  w 
did  not  sell  whisky  nncomponnded  wi 
tended  very  directly  to  confirm  the  p 
plaintilF  npoa  this  part  of  the  case.  Tl 
ficient,  although  the  defendant  himself 
trary,  to  justify  the  jury  in  reaching  the 
sales  were  made  by  the  defendant  as  they 
been  made  in  the  complaint.  A  case 
reasonable  degree  of  certainty,  and  as  i 
tioDS  can  be  sustained,  the  motion  for 
denied,  with  the  osoal  costs. 
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t.  IIkbbekt  n.  Thompsoit. 


I. 

:i£b. 

indant. 

rcr  wliicli  "denies  CRcli  and 
jr  Bpccifically  admitted  contro- 
1  of  denial  not  aiitlionzcd  by 
i  by  it  {Miller  agt.  McClmhey, 
9  AIA.N.  a,  303;  McEnroe 
i51 ;  Hammond  ngt.  Earle,  6 

floods  by  tlio  plaintiffs  having 
properly  deny  the  same  {Code, 
il  K-Iietlier  the  plaintiifs  nero 
by  tlicm  jointly  entitled  them 
of  tlic  (jncetion  of  paitner&hip 
.,  402). 
ngs  readily  deinonstratcs  tliat 
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In  the  Matter  of  Euhu  J.  Gbaits 
agt.  Edwih  a.  Shkble,  pla 

JTae  York  eity  eiMtri— Pltun  of  trM—  C 
Nevi  York  etty  eowri  to  nprmte  covrt  a 
Reeled —  Code  of  OitU  Prooedurt,  leetio 

Under  section  819  of  the  Code  of  CItII 
remoTsl  of  a  cause  from  the  Nen  Ti 
court,  and  to  cbange  tbe  place  of  trial. 
Joinder  of  an  L»ue  of  fact,  and  before 
ig  neceasary  for  a  change  of  place  of  t 
tion.  Whether  the  order  ahould  be  g 
of  discretion. 

Where,  on  appeal  from  an  order  denying 
that  the  Justice  granting  the  order  di 
merits  the  elements  of  discretion  is  nc 

i)  teem*,  that  In  applications  of  this  chni 
to  be  sfaovn  tlian  the  mere  fact  that  I 
the  countf  where  the  action  Is  brongl 

^irst  Department,  General  Te 

Before  Davib,  P.  J.,  Bradt  ca 

Appeal  from  an  order  denying 
from  the  New  York  city  conrt  i 
xihaDge  tbe  place  of  trial  to  Kings 
motion  was  that  the  plaintiff  wi 
county  WM  the  proper  connty. 

Oswald  Prentiss  Backus,  for  i 

W.  S.  E.  R-ussell,  for  responc 

Pkk  CuHiiM. — The  applicatioD 
vas  predicated  of  section  319  of  i 
flections  shall  be  applicable  to  th 
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Granger  agt.  Sheble. 

It  appears  that  this  action  was  oommenced  on  the  18th  of 
March,  1884 ;  issue  was  joined  on  the  twentj-foarth  of  April 
following,  and  a  motion  to  change  the  place  of  trial  to  the 
eecond  district  noticed  for  the  twentj-«ixth  of  April,  and 
argaed  on  the  fifth  of  May. 

The  learned  jnstice  in  the  conrt  below  denied  the  motion 
on  the  ground  that  it  was  too  late.  We  think  this  was  a  mis- 
apprehension of  the  provisions  of  the  Code  relative  to  appli- 
cations kindred  to  this.  The  section  ah-eady  mentioned 
declares  that  the  application  may  be  made  by  an  order  at  any 
time  after  the  joinder  of  an  issue  of  fact  and  before  the  trial 
thereof,  and  does  not  require  in  express  terms  or  by  implica- 
tion that  any  demand  should  be  made  for  a  change  of  place 
of  trial  prior  to  the  notice  of  application.  Whether  the  order 
should  be  granted  or  not  is  purely  a  matter  of  discretion  {Cor* 
ndl  agt.  JEvane^  7  Huny  299). 

It  seems  that  the  learned  justice  in  the  court  below  did  not 
examine  the  case  upon  its  merits,  and,  therefore,  the  element 
of  discretion  was  not  called  into  requisition.  For  these 
reasons  we  think  that  the  order  should  be  reversed  with  leave 
to  renew  the  motion  on  its  merits.  It  is  proper  to  suggest 
that  in  this  and  all  similar  applications  something  more  is 
required  to  be  shown  than  the  mere  fact  that  the  defendant 
is  not  a  resident  of  the  county  where  the  action  is  brought. 

Order  reversed,  with  ten  dollars  costs  and  disbursements. 
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People  «r  rd.  Perkenoen  agt.  The  BUten  of  Uie  Order  of  St.  Dominick. 


SUPREME  COTJET. 

Thx  People  ex  rd.  Euza  PebkebsosN)  respondent,  agt.  The 
SiSTEBs  OF  THE  Obdes  OF  St»  Dominick,  appellaDts. 


BabeoM  ecrpuB — Hearing  before  committing  magieirate  not  to  be 
upon — Etidenee — Penal  Code,  eeetion  291 — Sujldenejf  of  oMenoe  to 
Juitify  eommitmeni  under  tkie  eeetum. 

A  female  child,  under  fourteen  years,  who  was  committed  by  a  police 
magistrate  for  ylolation  of  section  297  of  the  Penal  Code,  to  an  instita- 
tion  authorized  by  law  to  receive  and  take  charge  of  minors,  was 
discharged  on  writs  of  habeae  eorpua  and  certiorari  by  the  judge  issuing 
the  writs,  though  the  commitment  was  not  claimed  to  be  either  informal 
or  defective: 

Iteld,  That  the  judge  issuing  the  writs  could  not,  by  means  of  them, 
review  the  hearing  had  before  the  committing  magistrate,  and  determine 
whether  he  had  or  had  not  acted  upon  sufficient  evidence  in  making 
the  order  of  commitment 

Evidence  taken  in  writing,  subscribed  and  sworn  to  by  the  witness,  that 
a  certain  female  child  "  actually  and  apparently  under  the  age  of  four- 
teen years,  to  wit,  aged  twelve  years,  was  found  begging,  receiving 
and  soliciting  alms"  in  a  specified  street,  established  all  that  was 
required  to  justify  the  commitment 

JFtrst  Departmentj  General  Term^  Jcmuary^  1885. 

Before  Davis,  P.  J.,  Brady  cmd  Daniels,  J  J. 

Appeal  from  an  order  discharging  Annie  Holton  from  the 
custody  of  the  Sisters  of  the  Order  of  St.  Dominick. 

John  B.  Pine,  for  appellant. 

S.  T.  Oerry,  of  counsel,  for  the  New  York  Society  for  the 
Prevention  of  Cruelty  to  Children. 

James  Oliver^  for  respondent. 

Dajniels,  J. —  Annie  Holton,  the  person  discharged,  had 
been  committed  to  the  custody  of  the  Sisters  of  the  Order  oi 
St.  Dominick  by  a  commitment  of  one  of  the  police  justicefi 
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People  40  rtL  Psrkeraoen  agt.  The  SiBters  of  the  Order  of  St.  Dominick. 

of  the  city  of  New  York.  She  was  so  committed  for  violating 
Babdivision  1  of  fieotion  291  of  the  Penal  Code  of  the  State. 
By  that  section  a  female  child,  actually  or  apparently  under 
the  age  of  fourteen  years,  who  is  found  begging,  or  receir- 
ing  or  soliciting  alms  in  any  manner  or  under  any  pretense, 
may,  by  subdivision  5,  be  arrested  and  brought  before  a 
court  or  magistrate  as  a  vagrant,  disorderly  or  destitute  child, 
and  the  court  or  magistrate  is  authorized  to  commit  the  child 
to  any  charitable  reformatory  or  other  institution  authorize 
by  law  to  receive  and  take  charge  of  minors.  No  controversy 
has  been  made  as  to  the  authority  of  the  sisters  of  the  order 
to  receive  the  custody  of  the  child  under  these  provisions  of 
the  Penal  Code.  Neither  was  the  commitment  under  which 
she  was  consigned  to  their  custody  in  any  manner  informal  or 
defective  in  canying  out  these  directions  of  the  law.  But 
still,  an  application  was  made  by  the  petitioner  for  a  writ  of 
habeas  ccrpus  and  certiorari  to  discharge  the  child  from  the 
custody  of  the  sisters.  These  writs  were  each  issued,  the 
hfObeas  corpus  to  the  sisters  themselves,  and  the  certiorari  to 
the  police  justice  before  whom  the  child  had  been  taken  and 
who  had  committed  her  to  the  custody  of  the  order. 

The  habeas  corpus  was  returned  with  the  commitment  as 
the  authority  under  which  the  child  was  detained,  and  the 
police  justice  returned  the  sworn  complaint,  or  evidence  pro- 
duced before  him,  upon  which  he  determined  the  case  to  be 
within  this  section  of  the  statute.  Upon  the  hearing  before 
the  judge  issuing  the  writ,  an  order  was  made  discharging  the 
diild  from  custody,  and  it  is  from  that  order  that  the  appeal 
has  been  taken. 

The  proceedings  seem  to  have  been  instituted  and  the 
hearing  afterwards  had  upon  the  supposition  that  the  judge 
issuing  the  writs  could  by  means  of  them  review  the  hearing 
had  before  the  justice,  and  determine  whether  he  had  or  had 
not  acted  upon  sufficient  evidence  in  making  the  order  result- 
ing in  the  commitment  of  the  child.  It  was,  in  other  words, 
designed  that  the  judge  should  review  the  hearing,  not  by 
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ere  at  the  Order  of  St.  Domlnick. 
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whether  it  was  justified  bj  the  evidence,  has  been  often 
examined  in  other  cases,  where  it  has  been  held  that  such  a 
proceeding  was  wholly  unauthorized  {Stewards  oase^  1  jIU^ 
210 ;  Matter  of  Prime^  1  Barh.^  340 ;  Gray^a  mae^  11  Ahb^ 
60 ;  Bennao  agt.  People^  4  Barb.^  81 ;  Case  qf  Twdve  Com- 
mitmentSy  19  Abb.,  894 ;  Case  of  WHliamaon^  Id,^  418.) 

The  statute  required  no  more  to  take  place  before  the 
magistrate  than  appears  bj  the  commitment  to  have  been 
done,  for  it  has  simplj  provided  that  when  a  child  shall  be 
brought  before  him  for  a  hearing  he  may  commit  it  to  such 
an  institution  as  is  maintained  by  the  appellant.  No  other 
or  more  formal  proceeding  than  that  which  took  place  has 
been  provided,  and  by  the  recitals  in  the  commitment  all  the 
requirements  contained  in  the  istatute  appear  to  have  been 
observed.  ' 

If,  however,  any  investigation  under  the  habeas  corpus  act 
can  be  made  into  the  sufficiency  of  the  evidence  before  the 
magistrate,  then  that  which  was  taken  was  sufficient  to  comply 
with  the  requirements  of  the  statute.  The  form  in  which  it 
should  be  taken  has  not  been  prescribed,  and  it  has  accord- 
ingly, in  an  uncontested  case,  been  left  very  much  to  the 
discretion  of  the  magistrate.  It  was  taken  by  him  in  writing, 
subscribed  and  sworn  to  by  the  witness,  and  established  all 
that  was  required  to  justify  the  commitment  which  was  made. 
It  was  in  the  following  form : 

STATE  OF  NEW  YOEK,      )      / 
Cnr  AND  County  of  New  Tobk.  ) 

John  F.  Potter,  of  Earl's  Hotel,  Canal  and  Centre  streets, 
being  duly  sworn,  deposes  and  says  that  on  the  14th  day  of 
January,  1884,  at  the  city  of  New  York,  in  the  county  of  New 
York,  one  Annie  Holton,  a  female  child  actually  and  appa- 
rently under  the  age  of  fourteen  years,  to  wit,  aged  twelve 
years,  was  found  begging,  receiving  and  soliciting  alms  in 
Centre  street  in  violation  of  section  291  of  the  Penal  Code. 
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Pettibone  agt.  Drakeford. 


SUPREME  COTJET. 

HnuH  C  Pettibone,  as  receiver,  &c.,  appellant,  agt. 
William  E.  Drakeford,  respondent. 

Codepf  CwU  Procedure,  $eetian  Tt9  —  8tay  of  proeeedingB  for  nonrpaymerU 

ofeodM—Whcn  begins. 

The  stay  of  proceedings  for  the  non-paTment  of  costs,  provided  for  in 
section  77V  of  the  Code  of  CiTil  Procedure,  does  not  operate  to  stay 
proceedings  until  default  in  payment;  and  such  default  does  not  exist 
until  the  expiration  of  ten  days  from  the  service  of  the  order,  or  the 
time  fixed  in  the  order. 

J^/ih  Department^  General  Term^  October^  1884. 

Before  Barker,  P,  c7.,  Bradlet,  Haight  and  Lewis,  JJ. 

Motion  to  dismiss  appeal  upon  the  ground  that  appellant's 
proceedings  were  stayed  at  the  time  this  notice  of  appeal  was 
served  on  respondent's  attomej. 

Appeal  from  order  granting  a  new  trial,  granted  May  3, 
1884.  Upon  a  motion  by  appellant  to  resettle  this  order  on 
the  2d  day  of  Jnne,  1884,  Mr.  justice  Macomber  denied  the 
motion  for  resettlement  and  directed  plaintiff  to  pay  defend- 
ant ten  dollars  costs  of  this  motion. 

A  copy  of  the  latter  order  was  served  on  plaintiflPs  attorneys 
on  the  5th  day  of  Jane,  1884.  On  the  7th  day  of  June, 
1884,  plaintiff's  attorneys  served  notice  of  appeal  from  the 
order  granting  a  new  trial  upon  defendant's  attorney,  who 
declined  to  receive  it,  upon  the  grounds  that  the  said  motion 
costs  were  not  paid  ^ 

A.  Haddertj  Eaq.j  of  counsel  ( Wm.  E.  Bonham^  defend- 
ant's attorney),  for  motion,  claimed  that  under  section  779 
Code  of  Civil  Procedure,  plaintiff's  proceedings  were  stayed 
for  non-payment  of  motion  costs  instantaneously  from  the 
service  of  the  order  directing  payment,  and  cited  Hazard  tig^. 
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People  ex  rd.  Perkersoen  agt  Tbe  Sisters  of  the  Order  of  St.  Dominick. 


SUPREME  COURT. 

The  Prople  ex  rd,  Eliza  Pebkebsoen,  respondent,  agt.  The 
Sisters  of  the  Obdeb  of  St.  Dominick,  appellants. 


Mabea$  carpus — Hearing  hrfore  committing  magiitraU  not  to  be 
upon — Evidence — Penal  Code,  eeetion  291  —  J3ujkien<^  of  emdence  to 
juetffy  commitment  under  thie  eeetton, 

A  female  child,  under  fourteen  years,  who  was  committed  bj  a  police 
magistrate  for  violation  of  section  297  of  the  Penal  Code,  to  an  institu- 
tion authorized  by  law  to  receive  and  take  charge  of  minors,  was 
discharged  on  writs  of  habeae  corpus  and  certiorari  by  the  judge  issuing 
the  wilts,  though  the  commitment  was  not  claimed  to  be  either  informal 
or  defective: 

Held,  That  the  Judge  issuing  the  writs  could  not,  by  means  of  them, 
review  the  hearing  had  before  the  committing  magistrate,  and  determine 
whether  he  had  or  had  not  acted  upon  sufficient  evidence  in  making 
the  order  of  commitment 

Evidence  taken  in  writing,  subscribed  and  sworn  to  by  the  witness,  that 
a  certain  female  child  "  actually  and  apparently  under  the  age  of  four- 
teen years,  to  wit,  aged  twelve  years,  was  found  begging,  receiving 
and  soliciting  alms''  in  a  specified  street,  established  all  that  was 
required  to  justify  the  commitment 

JFtrat  Departmenty  General  Term^  Ja/auary^  1885. 

Before  Davis,  P.  J.,  Bbadt  wnd  Daiubls,  J  J. 

Appeal  from  an  order  discharging  Annie  Holton  from  the 
custody  of  the  Sisters  of  the  Order  of  St.  Dominick. 

John  B,  Piney  for  appellant. 

E.  T.  Gerry y  of  counsel,  for  the  New  York  Society  for  the 
Prevention  of  Cruelty  to  Children. 

Jamee  Oliver^  for  respondent. 

Daniels,  J, —  Annie  Holton,  the  person  discharged,  ha< 
been  committed  to  the  custody  of  the  Sisters  of  the  Order  o3 
St.  Dominick  by  a  commitment  of  one  of  the  police  justice 
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which  would  effectnallj  prevent  a  definite  end  to  legal 
investigations.  Their  condnct  has  been  subjected  to  a 
different  rule,  requiring  each  party  at  his  peril  to  make 
all  his  proof,  and  only  allowing  a  departure  from  it  on  account 
of  surprise  or  the  failure  after  active  diligence  to  discover  the 
omitted  evidence  or  the  interposition  of  some  insurmountable 
obstacle  preventing  the  proof  from  being  produced.  After 
voluntarily  withholding  what  the  party  could  give  by  way  of 
evidence,  no  case  will  ordinarily  arise  for  again  opening  the 
trial  for  a  further  hearing,  and  no  legal  ground  for  any  such 
direction  has  been  made  to  appear  in  support  of  this  applica- 
tion. The  authorities  cited  in  support  of  the  application  for 
another  trial  of  the  action  do  not  require  it  when  the  facts 
have  already  been  settled  by  the  hearing  that  has  taken  place, 
and  they  are  left  unchanged  and  undisturbed.  The  case  pre- 
sented then  is  the  same  as  it  would  be  upon  a  special  verdict, 
finding  all  the  facts  proved  by  the  evidence.  That  is  what 
the  referee  has  done  by  his  report.  And  all  that  now  remains 
is  to  direct  judgment  for  the  relief  awarded  by  the  law  upon 
that  state  of  facts.  It  is  no  more  than  a  modification  of  the 
judgment  by  which  it  is  changed  from  a  judgment  in  favor  of 
one  party  to  a  judgment  in  favor  of  the  other.  And  that 
modification  the  court  has  been  authorized  to  make.  Unlimited 
power  of  modification  has  been  given  by  section  1317  of  the 
Code  of  Civil  Procedure,  and  it  should  be  applied  when  all 
the  facts  have  been  fully  settled  and  stated  in  the  decision 
brought  befot-e  the  court,  as  they  have  been  by  the  referee's 
report  in  this  action.  The  motion  should  be  denied,  with  costs. 
Davis,  P.  J.,  and  Brady,  J.,  concurred. 

Vol,  I        19 
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Welch  agt  Qaffney. 


BTEW  YORK  CITY  COURT 
Welch  agt.  GASTzntr. 

Chrti-^  When  oJUial  MtigMe  required  to  gite  ucurUif  foT'^  Code  <f  OM 

Procedure,  eeetione  8268-S271. 

Where  aa  oiBcial  asBignee  of  a  dehtor  sues  upon  a  caiue  of  action  ariaiiig 
"before  the  assignment/'  he  may  be  required  by  the  defendant  as  of 
right  to  give  security  for  costs. 

Special  Termy  December ^  1884. 

Mo  Adam,  J,  —  Where  an  official  asaignee  of  a  debtor  soeB 
upon  a  canse  of  action  arising  "  before  the  asBignment,"  he 
may  be  required  by  the  defendant  as  of  right  to  give  secority 
for  costs  {Code^  sec.  8268).  Where  the  canse  of  action  comes 
to  the  assignee  "subsequent"  to  the  assignment,  it  is  dis- 
cretionary with  the  court  whether  it  will  require  the  plaintiff 
to  give  security  or  not  {Codcj  sec,  3271).  This  is  the  feature 
which  distinguishes  these  two  sections.  If  for  example  the 
defendant  had  bought  goods  from  the  assignee  '^  subsequent" 
to  the  assignment,  or  if  he  had  taken  property  from  the 
assignee's  possession,  the  case  would  have  been  brought  under 
the  provisions  of  section  3271  {supra).  In  the  present 
instance  the  cause  of  action  arose  "  prior ''  to  the  assignmenti 
And  the  assignee  must  give  security  for  costs. 


OURT. 

'..  FiBOHKB,  respoadeDt. 

run  in  favor  (^  a  A^for  wAo 
6  —Cod*  of  Oita  Proetiure, 

ivor  of  a  debtor  who  comes 
DDtinuea  therein  uader  nicb 
himself  from  hla  creditors 
tie  debtor's  presence  within 


rhe  defendant,  reriding 
3,  iDcnrred  the  obliga- 
Ib  the  subject  of  this 
kbsconded  from  AoBtria 
id  "  for  the  purpose  of 
a  aSBniued  a  fictitioDs 
sen  hidiog  noder  such 
f ter  the  defeDdant  took 
[>ril,  1882,  the  plaintiff, 
ifendant  in  the  city  ef 
name,  and  demanded 
tmenced  this  action. 
int  was  dismissed  upon 
leen  commenced  within 
Led,  the  same  is  barred 

Fendant  was  within  the 
the  sense  contemplated 
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Engel  agt.  Fischer. 


by  the  statute.  It  has  beeu  said  that  the  Statute  of  Limita- 
tions '^  is  a  shield,  and  not  a  weapon  of  offense."  I  am  quite 
sure  that  it  was  not  designed  to  defeat  justice.  It  should  not 
shelter  a  man  who,  designing  to  defeat  the  yigilanoe  of  his 
creditors,  comes  into  this  State  and  conceals  himself  under  a 
fictitious  name,  thus  doing  all  in  his  power  to  prevent  his 
creditors  from  reaching  and  prosecuting  him  within  the  time 
limited.  In  the  construction  of  statutes  the  judge  is  vested 
with  authority  to  disregard  the  letter  in  order,  in  a  given  case, 
to  attain  the  ends  of  justice.  This  power  has  been  repeatedly 
asserted  and  practiced  upon  by  the  highest  authority  {Lieber's 
Memumeutics  \^d  ed.\  note,  page  285,  and  cases  cited). 

If  this  defendant  is  shielded  by  the  strict  letter  of  the 
statute,  he  is  certainly  not  by  its  true  spirit  and  intent  {Oodej 
sec.  401). 

In  decisions  with  respect  to  the  former  Statutes  of  Limita- 
tions, the  word  "  return,"  found  in  the  section  above  cited, 
has  been  held  to  apply  as  well  to  a  person  coming  from 
abroad,  where  he  had  resided,  as  to  a  citizen  of  this  state 
going  abroad  for  a  time  and  then  returning  {Fowler  agt. 
JIvMt,  10  Johns.y  464). 

It  has  also  been  decided  that  the  return  must  not  be  clan- 
destine and  with  the  intent  to  defraud  creditors.  The 
^'  return  "  must  be  public  and  under  such  circumstances  as  to 
give  the  creditors  an  opportunity,  by  the  use  of  ordinary  dili- 
gence and  due  means,  to  prosecute  the  debtor  {Cole  agt. 
Jessupy  10  N.  T.y  96,  103;  HandaU  agt.  WHkinSy  4  Den.y 
577 ;  I'ord  agt.  Babcock,  2  Sand.,  518 ;  Fowler  agt  Bailey j 
3  Mass.,  201 ;  Little  agt.  Blunt,  33  Mass.,  359). 

A  coming  into  this  state  with  the  design  of  continuing 
therein,  concealed  under  a  fictitious  name  to  avoid  the  pursuit 
of  creditors,  is  in  legal  effect  no  coming  at  all  until  the  day 
that  he  is  discovered.  The  construction  contended  for  by  the 
respondent  would  make  this  statute,  which  was  designed  t< 
prevent  fraud,  '^  the  means  by  which  it  is  made  successf uL 
and  secure." 
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The  People  agt  Bellows. 

The  case  of  Poillan  agt  Lawrence  (77  N.  T".,  207),  which 
arose  under  the  bankrupt  law,  has  some  analogy.  In  that 
case  the  bankrupt  contracted  a  debt  in  one  naoie,  and  obtained 
a  disehaige  under  a  different  name,  designedly  omitting  in  his 
proceedings  reference  to  any  fact  which  would  disclose  that 
he  was  the  same  person  who  was  the  debtor  to  the  plaintiff. 
Hapallo,  J.,  said :  "  It  can  hardly  be  supposed  that  any  court 
would  willingly  sanction  a  fraud  of  that  description." 

Practically  this  defendant  perpetrated  a  fraud  equally 
obnoxious.  Contracting  a  debt  in  a  foreign  country  under 
his  true  name,  he  then  comes  to  this  country  and  lives  under 
an  assumed  name,  in  thi^  way  to  conceal  himself  from  his 
creditors.  Under  such  circumstances  he  cannot  claim  the 
protection  of  the  Statute  of  Liinitations. 

Troup  agt.  Smith  (20  Johns,y  32),  and  other  cases  cited  by 
respondent's  counsel,  involve  the  question  of  a  fraudulent 
concealment  of  the  cause  of  action,  but  not  of  the  person  of 
the  defendant ;  that  is  a  wholly  different  question. 

The  judgment  below  is  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 


COURT  OF  OYER  AND  TERMINER. 

The  People  agt.  Iba  C.  Bellows. 

« 

trial — BSH  of  particulars — When  copy  of  evidence  before  grand 
jury  thould  befurjtished  acetteed, 

A  copy  of  the  evidence  before  the  grand  Jury  upon  which  indictments 
were  found  should  be  furnished  the  accused  when  necessity  therefor 
is  shown  to  enable  him  to  prepare  for  trial,  and  the  matter  is  one  rest- 
ing in  the  discretion  of  the  court 

rhere  the  statements  in  an  indictment  are  sufQciently  definite  to  advise 
defendant  of  the  charge  against  him  he  is  not  entitled  to  any  further 
particulara 

rhere  the  counts  for  an  offense  such  as  grand  larceny  are  so  general  and 
embrace  so  many  subjects  of  larceny  that  they  do  not  advise  the  defend- 
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The  People  agt.  I 

uit  with  BufflclaDt  diatinctneaa  of  tbe  cl 
sume  itoleD,  upon  tlie  proof  of  whicb  I 
ticulatlj  stated  so  that  defeadaut  a 
charge!  under  the  counts  reUttog  to  thi 
prepare  to  meet  them. 

JFeu)  York,  February,  1884. 

Bkadt,  J. —  The  defendant  mo' 
and  terminer  that  he  be  fnmbhec 
in  relation  to  the  Bereral  indtctmen 
for  a  cop;  of  the  minnteB  of  the  g: 
inspect  the  same  throngh  his  conn: 
npon  the  affidavit  of  the  latter  stati 
for  him  to  proceed  to  trial,  and  tl 
necessarji'  preparation  for  a  cooiplel 
with  each  bill  of  particulars  and 
the  grand  jury. 

I  have  not  the  tirae  to  give  tnor 
of  the  reasons  which  led  to  the  con 
to  state,  and,  therefore,  give  little  n 
nay  examination  of  the  application. 

In  the  case  of  Mig/Amy  agt.  Ti 
Beep.  560)  it  was  declared  that  tl 
compel  the  public  proBecutor  to  fni 
with  the  evidence  before  the  grand 
in  the  discretion  of  the  conrt,  an 
review  upon  writ  of  error.  The 
the  minutes  in  this  case  is  not,  I  tl 
the  affidavit  of  counsel.  I  entert 
that  in  Eome  respects  the  particular 
for  the  benefit  of  his  client  ebon 
ments  in  the  form  in  which  they  t 
on  all  tbe  counts  contained  in  tl 
grand  larceny. 

The  statement  of  the  embezzlen 
to  advise  the  defendant  of  the  cha 
therefore  as  to  them  he  is  not  entii 


HOW  ABO'S  PB 


KhhoDgb  m  r^iird  to  the  dv 
copj  should  be  fomiebed,  i 
aa  to  tbe  cbAiges  of  grand 
proof  of  wlucb  the  people  r 
so  that  the  defendant  may  I 
imder  the  connts  relating  to 
prepare  to  meet  them. 

'Eater  arda  to  the  effect  d 


8UPBE3 

Ols  Ehdiwob  agt.  Matttbkj 

Skmob  Bacbc  et 

Allae»tma—WMat  —rf  i.  iUgm.  1 

To  ttutsin  H>  spplintiOD  of  one 
creditor  to  racaOe  a  prior  attachi 
by  legal  evidence  a  nbaeqaeDt  i 
tbe  nine  property  coTered  by  tb 

Where,  apoD  sach  aa  application, 
cUA  in  the  office  of  the  attOTne 
-which  affidarit  mch  clerk,  refen 
ment,  itatea  that  thereafter,  oi 
atlachmetit  was  iaraed  in  the  mc 
defendant  to  said  aberiff.  throoj 
December,  1884,  upon  the  nine 
him  tmder  the  attaclunent  in  tl 
Terilf  believe."  He  then  goes  01 
were  obtained  from  Thomaa  Bra 
and  wtio  nude  aaid  leriea,  and  I 
produced  from  said  deputy  ii  1 
menu  regarding  the  facts  recited 
thealBdarit: 

MM,  Ibat  this  affidavit  ts  losafflcii 
creditor  liaa  a  good  and  valid  lie 
him  to  attack  and  vacate  tbe  atti 
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EiindMD  mgL  HattiAs  ft  Cnig  Pami 

lien  has  been  esUblislied  b;  Bache. 
upon  tbe  theot7  that  the  admiGBion  nudi 
IB  true,  and  it  is  sought  to  excuse  the 
partj  to  prodnce  the  affidavit  of  the  d( 
precisely  what  the  deputy  sheriff  did  Dm 
ment,  by  stating  ttiat  he,  the  depnty  e 
make  an  affidavit.  Tbe  case  of  £enTt 
Sun,  352)  is  cited  by  the  cooiiBel  for  Bi 
the  affidavit  in  this  case  is  sofficIeoL 
very  different  case  from  this.  Tliere  a  ( 
who  had  himself  brongbt  an  action,  at 
ment,  and  who  had  positive  knowledg 
circnmstances  tending  to  show  an  intent 
the  creditors,  was  requested  by  the  attor 
to  make  an  affidavit  stating  the  facte 
affidavit,  bnt  he  refnsed.  The  conrt  i 
seeking  to  secure  his  own  claim,  and  di<J 
embarrassed  by  others.  Under  these  cit 
the  plaintiff  should  be  excused  from  ' 
from  Smith.  The  affidavit  already  mad 
the  office  of  the  clerk  of  the  county,  ai 
the  affidavit  upon  which  the  attachment 
such  affidavit,  quotes  it  in  this  affidavit  a 
the  source  of  his  information,  and  thai 
to  he  true."  It  will  be  seen  that  in  tha 
whom  the  information  was  derived  had 
davit  as  to  the  facts  in  hie  own  case,  wl 
file  and  could  readily  be  examined.  I 
who  makes  the  affidavit  knows  nothing  ( 
and  relies  upon  the  alleged  admission 
deputy  ehenff.  I  do  not  think  that  i 
excnscB  a  failnre  to  comply  with  the  j 
that  the  facts  upon  which  an  attachment 
stated  npon  positive  knowledge,  bnt  thai 
cnmstances  of  tbe  case  they  cannot  be  e( 
stated  upon  information  and  belief,  giv 


HOWARD'S  PRACTICE  REPORTa  165 

Kuudson  agt  Matuska  A  Craig  Furniture  Company. 

persons  and  of  the  sources  from  which  the  information  is 
derived,  and  the  reasons  why  the  afSdavits  of  those  having 
positive  knowledge  cannot  be  procured.  In  that  case,  too, 
there  had  been  a  positive  refusal  by  Smith  to  make  an  affi- 
davit. In  this  case  it  is  simply  stated  that  the  deputy  sheriff 
is  unwilling  to  make  an  affidavit.  In  that  case,  also,  there 
was  a  sworn  statement  as  to  the  material  facts  by  a  person 
having  knowledge  of  them,  which  sworn  statement  the  party 
applying  for  the  attachment  also  swore  he  believed  to  be  true. 
In  this  case  we  have  nothing  but  an  alleged  admission  by  the 
deputy  sheriff.  We  have  no  affidavit  as  to  the  facts.  Whether 
the  admission  of  the  sheriff  was  of  the  force  and  effect  sworn 
to  by  the  managing  clerk,  we  have  no  means  of  ascertaining. 
Not  a  single  fact  stated  by  the  deputy  sheriff  in  making  the 
alleged  admission  is  put  before  the  court.  The  attachment 
rests,  therefore,  upon  the  statement  of  the  managing  clerk 
that  the  deputy  sheriff  has  made  a  certain  admission.  The  court 
cannot  determine  whether  that  information  is  correct  or  incor* 
rect.  Under  the  rule  laid  down  in  Tim  agt.  Smith  (93  Jf.  Y.j  87, 
Bupra\  and  in  the  same  case  (65  How.  P.  i?.,  199),  I  am  of  the 
opinion  that  Bacbe  has  not  put  himself  in  a  position  to  attack 
the  validity  of  the  prior  attachment  in  the  case  of  Enudson 
against  the  same  defendant.  For  these  reasons  it  is  unneces- 
sary to  examine  the  numerous  other  questions  which  were 
discussed  upon  the  argument,  and  I  am  of  the  opinion  that 
the  motion  to  vacate  the  attachment  should  be  denied,  with 
costs. 
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Dratnerd  agt.  White. 

N.  T.  SUPERIOR  COl 

!Erast[tb  Bbaikkbd  agt.  Mabtha  Whit 

JfarrUd  »om»n  —  ZiabiUtji  of — Skb  judgmait  t 
Oode  <^  Cvai  Piveedurt,  metuni  4J 

It  wu  the  Intention  of  the  legislature,  evleced  b; 
of  the  Code  of  Civil  Procedure,  that  proceed! 
of  a  married  woman  ahallbethe  same  as  il 
that  all  distiDCliou  between  ttfime  tole  and  a/ 
of  the  judgment  to  be  entered  ia  aboUahed. 

The  judgment  in  an  action  against  a  married  wi 
the  Code,  ta  lo  be  rendered  and  enforced  b3  if  i 

In  a  suit  against  a  married  woman  upon  her  pr 
she  charged  her  separate  estate  with  the  paym 
Is  entitled  lo  a  simple  money  judgment  only. 

Special  Term,  January,  1885. 

Senry  Arden,  for  plaintiff. 

Cephaa  Brainerd,  for  defeadant. 

Inobahah,  J.  —  The  complaint  in  tliii 
the  defendant  White,  a  married  womat 
promiseory  note  in  writing,  whereby  she 
defendant  !M!anifo1d  $515,  and  charged 
with  the  payment  thereof,  and  delivered 
in  payment  of  an  indebtedneBS  for  ma 
work  performed  on  defendant  White's  s 
tho  defendant  White  was  the  owner  of  c 
the  city  of  New  York,  particularly  dew 
plaint,  and  demands  judgment  againat 
amonnt  of  the  note ;  that  said  real  esti 
the  payment  thereof,  and  that  the  same  ie 

Plaintiff  at  the  time  of  the  filing  of  tl 
action,  viz.,  28th  of  Jnly,  1881,  filed  wi 
city  and  county  of  New  York  a  notice 
this  acti  on,  describing  the  property  mentioi 


gmeat  against  tlie  defend- 
Dote  18  not  diepnted,  bat 
it  the  real  estate  described 
mcy  of  action  be  charged 
1  that  the  same  is  a  lien 
ifendaot  objects. 
a  amended  by  chapter  173 
by  section  36  of  chapter 
1,  and  the  regalation  of 
an  are  regulated  by  the 

"  In  an  action  or  spedal 
rs,  prosecntes  or  defends 
I  if  she  was  single,"  and 
gment  for  or  against  a 
id  enforced  in  a  coort  of 
single." 

er,  I  am  of  the  opinion 
atnre  that  prooeedinge  to 
lan  shall  be  the  same  as 
■tioctions  between  &feme 
1  of  the  judgment  to  be 

W.  C,  81),  in  constming 
ct  of  the  section  was  to 
from  all  actions,  and  to 
le  woman  ;  and  this  case 
Irooklyn  in  Trebing  agt 

and  although  the  court 
1  JUuser  agt.  Lewis  (50 
it  the  Code  does  relieve 
'ts  of  the  wife,  it  was  on 
'  the  husband  was  liable 
court  of  appeals  held  in 
nd  eases  Viere  cited),  that 

in  full  force  except  ts 


p- 
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Brainerd  ^ 

the  extent  that  they  are  clearlj 
ae  no  statute  has  in  ezpreas  t 
liability,  the  liability  still  conti] 

The  jadgment  in  an  action 
aection  1206  of  the  Code,  is  to 
she  was  single^  If  the  defendi 
it  conld  not  be  claimed  that  pli 
jndgment  asked  in  the  complai 
ample  money  jndgment  againsi 
judgment  he  is  entitled  to  in  tl 

The  decision  of  the  geaen 
motion  to  cancel  the  liapend«t 
the  plaintiff  conld  maintain  t 
wonld  not  try  the  issae  on  sQcb 
term,  reported  in  48  Superior 

Whether  or  not  plaintifi  w< 
jadgment  asked  for  before  the 
Frocednre,  I  am  of  the  opinioi 
jadgment  that  can  be  given  a^ 
jadgment  that  wonld  be  given 
plaintiff  is  therefore  entitled  to 
for  the  amonnt  of  the  note  aiu 
entitled  to  the  remainder  of  the 
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Yietor  agt  Henlein. 


SUPREME  COURT, 

Gbobgs  F.  Yietob  and  others,  respondent,  agt.  Moses 

Henlein  and  others,  appellant. 

AtiaehmerU —  Aeti  which  amount  tofrcmd — WTien  itatmnents  made  to  fMr- 
eantSe  agency  fraudulent  -*>  Motion  to  vaeaie  attachment,  how  muet  be 
fnade  —  When  map  be  oppoeed  by  new  proof e  —  Oode  of  Civil  Procedure, 
section  S88  —  Unlawful  appropriation  cf  firm  auete  which  entitle  ereditori 
to  an  attachment. 

Where  an  attachment  was  granted  upon  an  allegation  that  defendants 
were  indebted  to  plaintiffs  for  the  price  of  goods  sold  and  delivered, 
and  that  defendants  had  assigned,  disposed  of  and  secreted  their  prop- 
erty, with  intent  to  defraud  their  creditors,  and  defendants  controverted 
these  grounds  by  averring  that  the  goods  had  been  sold  upon  a  credit 
which  had  not  expired,  it  was  competent  for  plaintiffs  to  establish  by 
answering  affidavits  the  existence  of  the  indebtedness  by  showing  that 
the  purchase-price  had  become  due  because  the  debt  had  been  fraudu- 
lently contracted. 

Where  it  appeared  that  defendants,  in  June,  represented  to  a  mercantile 
agency  that  they  had  a  surplus  of  over  $101,000  over  their  liabilities  of 
$65,000,  on  which  statement,  which  had  been  communicated  to  plain- 
tiffs, they  relied  in  the  sale  and  delivery  of  the  goods,  and  defendants, 
in  November  following,  made  an  assignment  for  the  benefit  of  creditors, 
whereby  it  appeared  they  were  then  $75,000  in  debt  over  and  above 
their  assets,  and  they  could  not  by  their  books  account  for  the  difference. 

Mdd,  that  defendants  must  be  presumed  to  have  known  that  their  state- 
ment to  the  agency  was  untruthful  in  the  extreme,  and  that  a  credit 
obtained  in  that  manner  was  fraudulent  and  not  binding  upon  the 
creditors,  who  were  entitled  to  commence  their  action  at  once. 

Where  it  appeared  that,  before  the  general  assignment  by  defendants, 
they  had  appropriated — notwithstanding  their  indebtedness  of  $75,000 
beyond  their  assets — a  large  sum  for  the  payment  of  individual  debts 
and  for  the  support  of  themselves  and  their  families,  unless  by  means 
of  their  assignment  they  could  secure  an  adjustment  of  their  debts  with 
their  creditors  at  forty  cents  on  the  dollar: 

JUdd,  that  this  was  an  unlawful  appropriation  of  the  firm's  assets;  and 
though  defendants  may  not  have  thereby  positively  intended  to  defraud 
their  creditors,  plaintiffs  were  entitled  to  an  attachment  against  their 
property  for  the  reason  that  they  had  disposed  of  a  portion  of  it  at 
kastto  with  the  intent  to  defraud  their  creditors. 
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Plftbliffs  had  m  right  to  disaffirm  the  last  of  a 
when  the^discoTered  that  the  goods  had  been 
without  affecting  their  right  to  maintaiit  an  ac 
the  debt  owing  for  the  goods  prerionslf  sold. 

^irst  Department,  General  Term,  Jai 

Before  Davis,  P.  J.,  Bradt  and  Dami 

Appeal  from  orders  of  jadge  Ba&sr 
to  vacate  attacliments.  The  court  on  thei 
the  orders  {see  67  How,,  486),  baton  Noi 
an  order  for  reaigament  and  on  Janaarj 
moot  was  heard. 

Blumensteil  <6  Hirack,  for  appellants. 

Jamee  Dunne,  for  reepoodents. 

Daniels,  J.  —  One  of  the  grounds  npi 
meut  M-as  issued  was,  that  the  defen 
indebted  to  the  plaintiffs  in  the  sam  of  | 
upon  the  sale  and  delivery  to  them  of  { 
dise,  and  thej  were  also  charged  with  h 
posed  of  and  secreted  their  property  wit 
their  creditors.  The  gronnds  for  the  at 
troverted  by  the  affidavits  presented  on  hi 
ants.  It  was  stated  that  the  goods  bai 
credit  of  fonr  months,  which,  at  the  tim 
ment  was  issned,  had  not  expired  ;  and  t 
ment  affidavits  were  produced  on  behalf 
establish  the  fact  that  the  debt  had  bei 
tracted,  and  for  that  reason  the  dofendantc 
selves  of  their  right  to  insist  upon  the  ere 

If  tlie  plaintiffs  were  right  in  the  ai 
objection,  then  the  terms  of  the  credit  we 
them,  but  they  were  at  liberty  to  bring  i 
recovery  of  the  pnrchase-price  of  their 
T  as  though  no  agreement  for  any  j 
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,  8  Xeyes,  130 ;  £%Zm  agt. 
igt.  Shapiro,  29  Mun,  478 ; 
And  as  one  of  the  grounds 
isened  was  that  the  defeud- 
e  plaintiffs  for  the  price  or 
;  conld  be  established  in  this 
,t  on  the  part  of  the  defend- 
not  expired  when  the  action 
a  683  of  the  Code  of  CivU 
charge  the  attachment  when 
1  the  part  of  the  defendants, 
J  affidavit  on  the  part  of  the 
y  gronnd  for  the  attachment 
[istence  of  Che  indebtedness 
ed,  and  when  that  fact  was 
tho  defendants,  the  plaintiffs 
it  by  showing  the  fact  that 
twitbstanding  the  agreement 

sen  frandnlently  contracted,  ■ 
I  by  Sqnire  Wood,  who  waa 
igency  of  Wood  &  Co.,  who 
ints  had  given  the  agency 
laira  of  their  firm,  for  the 
ated  to  their  creditors  and 
dealing,  and  the  trade  gener- 
d  to  the  plaintiffs  as  a  means 
creditors  of  the  defendants' 
iUing  goods  on  credit  to  that 
;ment  was  made  is  given  in 
inary,  1883.  Bnt  that  was 
rit  itself  contains  a  statement 
d  conoeming  a  change  made 
ch  coald  not  have  been  made 
w  commanicated  in  the  pre- 
I  other  affidavits  relating  to 
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the  time  also  show  that  it  mnBt  bavi 
Jane,  and  not  in  the  month  of  Jannai 
fihonid  have  been  stated  in  the  aflidi 
of  their  fijiaocial  afiairs,  which  ma;  ' 
made  in  June,  1883,  it  is  stated  that 
resented  that  their  etock  on  band  atn 
they  had  oatBtandiog  $75,000,  cash  ii 
a  total  of  $166,000;  that  their  liabiliti 
ft  snrplns  amonoting  to  the  stun  of 
shown  by  the  affidavits  of  one  of  the 
ment  of  the  afEairs  of  the  defendant 
them,  and  that  they  relied  npon  that 
goods  to  the  defeadant^  od  credit,  for 
action  was  commenced. 

From  the  statement  of  their  afCairs 
is  at  liberty  to  presume,  as  the  fact  w 
Tit,  that  it  was  the  intention  of  the  d< 
mation  shoald  be  commnnipated  by  t 
engaged  in  the  trade  in  which  the  d 
And  that  it  was  so  communicated  is  e 
one  of  the  plaintiffs,  without  contrad 
this  statement  was  made  to  the  agenc; 
part  of  the  defendants ;  bat  as  they 
statements  with  other  affidavits  made 
was  a  disinterested  witness,  the  pro 
this  denial  is  against  the  defendants,  i 
the  conclnsion  that  Wood,  whose  ag< 
served  a  record  of  the  information  re 
able  witness  upon  the  subject.  The 
either  in  misunderstanding  or  misstat 
there  is  no  probability  under  the  c 
either.  It  is  more  probable  that  the 
place  an  exaggerated  and  nnwarran 
their  affairs  on  the  boolrs  of  the  agi 
creating  for  themselves  a  credit  with 
they  expected  to  deal,  that  they  were 
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^hej  are  presniued  to  have  been  GOnveraanl 
beir  financial  affaire,  ae  that  was  recorded 
<y  their  books,  and  accordingly  they  mnst  bi 
lie  fact,  when  the  statement  was  made  to  t1 
ras  nntmthfnl  in  the  extreme.  And  as  i 
ofluence  persons  dealing  with  them  in  gtrit 
;oods  and  merchandise  sold,  it  follows  that 
hat  manner  was  fraudulent,  and  not  binding 
he  ereditore.  They  were  accordingly  at 
raiting  for  the  expiration  of  the  stipulated 
0  commence  their  action  at  once,  aa  the  ] 
he  assignment  had  been  made  by  the  de 
ecovery  of  the  indebtedness  created  in  theii 
act  was  a  legal  answer  to  the  assertion  of  ti 
he  defendants  in  support  of  their  applicatio 
ittachment. 

In  support  of  the  position  that  the  defeni: 
md  disposed  of  their  property  with  inten 
ireditors,  reliance  was  placed  by  the  plaint: 
These  were  that  they  had  paid  to  Max  Wol 
)f  $13,754.91,  and  that  they  had  together  dr 
he  sum  of  $12,061.81,  to  be  appropriated  : 
.-idoal  nses  nnd  benefit,  and  not  to  be  pass 
inder  the  general  assignment.  While  i 
lefendants  contained  no  authentic  aecoui 
ndebtedness  to  Wolff,  it  was  still  made  t< 
irm  was  indebted  to  him  in  the  amonnl 
There  was  therefore,  althongh  the  psymci 
were  snspicious,  no  necessarily  fraudulent 
iebtor's  property  in  making  that  paymei 
imoant  drawn  by  themselves  from  the  fir 
was  entirely  different,  for  it  was  shown  thai 
iisted  of  sums  drawn  by  the  different  meml 
rats'  firm.  It  is  stated  to  have  been  admitti 
in  the  presence  of  the  other  defendants,  w 
of  the  admiasiou  at  a  meeting  of  the  credlt( 
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ent  sums  aggregating  this  amount  of  $12,061.81  had  been 
drawn  by  the  indindaal  members  of  the  firm  to  pay  indiyidnal 
family  debts,  and  to  be  devoted  to  thesapportand  maintenance 
of  their  respective  families  daring  the  time  that  should  elapse 
between  their  failure  and  the  date  of  effecting  a.  settlement 
with  their  creditors.  And  if  they  effected  such  a  settlement 
at  forty  cents  on  the  dollar  the  money  drawn  out  would  be  at 
the  disposal  of  the  creditors  in  part  payment  of  the  com- 
promise, but  if  they  did  not,  then  the  money  withdrawn  would 
be  devoted  to  the  support  of  their  respective  families.  The 
affidavits  made  by  the  defendants  in  substance  admitted  that 
these  sums  of  money  had  been  drawn  by  them  from  the 
moneys  of  the  firm  previous  to  the  execution  and  delivery  of 
the  assignment,  and  in  case  they  failed  to  secure  the  com* 
promise  of  their  debts  in  this  manner  that  they  designed  and 
intended  to  appropriate  it  to  the  uses  and  support  of  their 
families.  They  did  not,  however,  concede  the  amount  to  be 
that  stated  on  behalf  of  the  plaintiffs,  but  averred  it  to  amount 
in  the  aggregate  to  the  sum  of  $7,978.61.  This  difference 
was  made  up  to  the  extent  of  $3,083.20  by  payments  which 
Moses  Henlein  made  to  William  Beichman,  to  whom  he  was 
individually  indebted  upon  a  loan.  It  was  not  denied  that 
the  sum  alleged  to  have  been  received  by  him  had  not  as  a 
matter  of  fact  been  drawn  from  the  assets  of  the  firm,  but  to 
the  extent  of  these  two  payments  that  he  had  become  indebted 
to  the  person  to  whom  they  were  made,  and  made  the 
payments  to  extinguish  that  indebtedness.  It  was  still  a  mis- 
appropriation of  so  much  of  the  property  of  the  firm,  whose 
creditors  were  entitled  to  be  benefited  by  it,  drawn  out  by  one 
of  its  members  with  the  concurrence  of  the  others,  intending 
to  and  actually  appropriating  it  to  the  payment  of  his  own 
individual  debts,  and  unauthorized  by  the  condition  in  which 
ihis  firm  at  that  time  was  financially  situated.  According  to 
he  most  favorable  state  of  the  case  made  by  the  defend- 
ints  they  individually  took  from  the  firm  assets  the  sum  of 
'7,973.61  to  be  chiefly  used  and  appropriated  in  the  future 
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for  the  support  of  themselTee  and  th 
means  of  their  asslgDment  and  tbe  pr 
tbejr  could  eecare  au  adjustment  of  t 
creditors  at  the  rate  of  fortj  cents  on 
«Q  unlavful  appropriation  of  so  much 
property,  and  it  cannot  be  legally  ezcosei 
that  the;  may  not  hare  poeitirely  intern 
their  crediton,  for  the  fact  necessarily 
the  creditors  were  defrauded  by  maki 
this  sam  of  money  which  the  law  die 
make  in  the  financial  condition  in  wbic 
to  have  been.  If  by  the  assignment  it 
the  assignee  to  pay  the  members  of  th 
amounts  drawn  by  them  it  wonid  havt 
lent  and  void  upon  its  face,  for  the 
insolvent  debtors  to  reserve  from  their  i 
assigned  in  this  manner  for  the  benefit 
thing  more  than  the  property  exempt 
and  sale  nnder  execution.  That  they  < 
tion  in  the  assignment,  but  individm 
themselves,  rendered  it  no  less  an  unlaw 
property.  It  was  taking  from  their 
money  which  the  creditors  were  entitled 
adjustment  of  their  debts,  and  within  t 
fraudulent  disposition  of  so  much  of  the 
erty  taken  by  them  to  be  withheld  fron 
in  the  single  contingency  they  shonk 
compromise  at  the  rate  of  forty  cents  on 
they  did  not  afterwards  succeed  in  efiec 
deiicription  was  considered  in  WhUa  i 
Weeldy  Dig.,  ifSS),  where  it  was  held  th 
of  property  p-eviou8  to  and  in  eonten 
assignment  for  the  benefit  of  erediton 
the  same  conclneion  results  from  wha 
meyer  agt.  Hunter  (26  Hun,  147),  and 
Eun,  282),  aijd  Sehultz  agt  Headland  (Sj 
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hare  been  its  arenge  amoimt,  and 
■tore.  In  thai  manner  thi^  ^f^nn 
and  it  wa«  in  no  vaj  aatisbetMilj  ezj 

The  atcancf  of  thia  rtatemmt  w 
in  the  aifidavit  made  hj  him.  But 
OD  which  hia  deoial  was  madf,  tK* 
wonU  appear  to  be  no  more  than 
which  would  be  $20,000  Ie»  than 
have  poseed  into  the  bands  of  1 
erepancj  establiattes  the  &ct  that  1 
statement  made  hj  him  as  to  tl 
and  sales  and  stock  <m  hand  ■ 
1883.  He  also  added  that  the 
of  the  amoimt  of  goods  on  han 
$85,0'>0.  Bat  one  of  the  aocoan 
books  and  swore  to  the  statement 
been  from  $85,000  to  $90,000,  an< 
had  pat  it  at  the  lower  of  these  tv 
supported  by  the  entries  in  the  boob 
and  it  is  probable  that  he  was  righ 
hj  him  that  there  was  an  apparei 
chandiee  account  amotmting  to  the  e 

It  was  also  stated  in  the  cases  thai 
made  by  the  defendants  to  their  frie 
whose  existence  was  not  atithenticat 
that  manner  that  the  large  balance 
books  to  have  been  $79,456.60,  and 
ant  Wolff  to  have  been  $71,565.35, 
made  to  Max  Wolff  and  the  moneys 
ants  themBelveB,  so  far  reduced  in  ai 
was  passed  into  the  hands  of  the 
complained  of  and  admitted  to  have 
mure  than  $35,000.  But  as  the  debt 
ably  maintained  by  the  statementc 
defendants,  those  payments  cannot 
frandulent,  although  tliey  are  decit 


HOWARD'S  PRACTICE  REPORTS.  16S 


Yietor  agt.  Henlein. 


were  made  between  the  5th  and  17th  of  November,  1883, 
fihonlj  before  the  making  of  this  assignment. 

These  facts,  together  with  those  ah'eadj  stated  to  have  been 
supported  in  favor  of  the  applications,  still  farther  sustain  the 
propriety  of  the  directions  given,  and  of  that  more  especially 
applicable  to  this  case,  that  the  order  from  which  the  appeal 
has  been  taken  should  be  affirmed. 

The  case  of  Otto  Heinz  and  others  against  the  same  def  end« 
ants  differs  from  the  others  in  the  circumstance  that  thej 
replevied  a  portion  of  their  goods  which  had  been  sold  and 
delivered  to  the  defendants ;  and  for  that  reason  it  has  been 
further  objected  that  they  deprived  themselves  of  the  right 
to  maintain  an  action  upon  the  contract  for  the  residue  of  the 
sales  made  by  them.  The  action  was  brought  for  the  price 
of  the  goods  sold  and  delivered  between  the  17th  of  March 
and  the  16th  of  November,  1883,  while  the  goods  replevied 
were  sold  and  delivered  on  the  16th  of  November,  1883. 
This  was  a  sale  of  a  separate  and  distinct  parcel  of  merchan- 
dise from  all  the  others ;  and  as  that  was  but  three  days  before 
the  execution  and  delivery  of  the  assignment,  it  was  alleged 
that  tliey  had  been  procured  by  fraud,  and  legally  authorized 
the  plaintiffs  to  rescind  that  sale ;  and  in  that  conclusion  they 
were  sustained  by  the  facts  which  have  been  made  to  appear 
in  the  course  of  these  proceedings.  They  might,  it  is  true, 
have  also  rescinded  preceding  sales  made  by  them.  But  the 
facts  were  probably  not  known  to  them  at  that  time,  on  which 
that  could  have  been  done.  They,  therefore,  elected  merely 
to  rescind  the  sale  of  the  last  lot  of  goods,  and,  as  they  were 
not  connected  with  the  preceding  sales,  rescinding  that  sale  in 
no  manner  required  them  to  disaffirm  the  other  sales  which 
had  been  previously  made.  They  had  the  right  to  disaffirm 
tiie  last  sale  when  they  discovered  that  the  goods  had  been 
fraudulently  obtained,  without  affecting  their  right  to  main- 
tain an  action  for  the  recovery  of  the  debt  owing  for  the 
goods  previously  sold  and  delivered  by  them  to  the  defend- 
ants. The  case  is  not  within  the  authorities  relied  upon  in 
Vol.  I       22 
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behalf  of  the  defeodants.  Tl 
visible  transactions,  and  hold 
deceived  cannot  disaffirm  snd 
and  maintain  an  action  for  t 
delirered.  There  was  no  such 
hot  it  was  entire  as  to  the  gooc 
lentlj  obtained,  and  they  consi 
qnantity  purchased  at  a  diSei 
price  of  which  the  present  acti 
plaintiffs  conid  well  rescind  t 
affirm  the  other  sales  and  mainl 
of  the  price.  This  right  resn 
legal  rales  sffeoting  transactio 
snpported  by  what  was  held  bj 
agt.  Benllf/  (12  Bari.,  645);  M 
594) ;  as  well  as  bj  the  princip 
Pktos  (4  Hun,  351) ;  Morrta  i 
and  Bank  of  BeUnt  agt.  Beal  i 

In  this  ca«e,  as  well  as  the  oti 
appeal  has  been  taken  ahoold  t 
osnal  costs  and  disbursements. 

Datis,  p.  J.,  and  Bkadt,  J., 


N.  T.  SUPER 

Dasibl  B.  Halbtead  agt.  Ch 

Poj 

NeLBOK   J.  BOTSFOBD   &( 

Q^rporatimu  —  Aetton*  againtt  tnt*lu 
for  faUure  to  fite  annual  report*  — 
Wi — Practiet  —  Partiet—  Code  of  I 

Actions  agatoBt  tnuteea  to  recover  coi 
file  aonual  reports,  pamiant  to  cha; 
excluded  bjDotlDcladed  in  Bection 
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In  sncb  actions  one,  any  number,  or  all  of  the  trustees  may  be  made 
parties,  and  it  is  no  defense  that  one  trustee  has  not  been  joined, 
ttfflrming  Strang  agt  SpnnU  (4  Daly,  326),  reversed  on  another  point 
(58  N.  r,  497),  explaining  Quigleii  tigt.  Walter  (32  If.  T,  8upr.  Ct.,  176). 

The  defendant  who  acts  as  trustee  although  he  may  not  be  legally 
elected  or  be  a  stockholder,  is  liable  as  to  creditors  for  failure  to  file 
an  annual  report  extending  Eatieriy  agt.  Barber  (65  N,  T,,  252),  which 
held  that  a  trustee  under  such  circumstances  was  liable  to  a  co-trustee 
for  contribution. 

It  is  immaterial  if  the  defendant  so  act  whether  he  is  legally  elected 
or  whether  he  is  a  stockholder  at  alL 

Although  the  by-laws  prohibited  the  officer  of  the  corporation  from 
contracting  a  debt,  yet  the  fact  that  the  company  received  and  accepted 
the  benefits  of  the  contract,  estops  tne  defendant  from  raising  the 
defense. 

General  Temiy  December^  1884. 

Before  Sedgwick,  C.  J,%  Fbekdman  and  Van  Vobst,  JJ. 

This  action  was  brought  against  the  defendants  as  two  of 
the  three  trustees  of  the  Pyrolusite  Manganese  Company  to 
recover  a  debt  of  the  corporation  by  reason  of  the  failure  of 
the  trustees  to  file  an  annual  report.  The  defendant  Dodge 
demurred  on  the  ground  that  the  third  trustee  was  not  joined ; 
but  the  court,  in  special  term,  overruled  the  demurrer  as  it 
did  not  appear  that  the  third  trustee  existed  and  was  within 
the  jurisdiction  of  the  court  {The  case  was  reported  65  How. 
Pr.y  145.) 

This  opinion  was  subsequently  affirmed  at  the  general  term. 
The  defendant  Dodge  then  raised  by  answer  the  objection 
that  there  were  three  trustees  and  that  the  third  trustee  had 
not  been  joined.    ♦    *    ♦ 

The  case  was  tried  before  the  late  ex-judge  I^oswobth,  who 
wrote  the  following  opinion. 

J.  S.  BoswoBTH,  Referee. — Each  of  these  actions  is  brought 
against  the  defendants  as  trustees  of  the  ^'  Pyrolusite  Man- 
ganese Company,"  a  manufacturing  corporation,  to  recover  the 
amount  of  a  debt  alleged  to  be  owed  by  the  corporation  to  the 
plaintiff. 


[n  each  case  it  is  boo;; 
stees,  becanae  the  saic 
:s  fn.)na  the  first  of  Ji 
a  report  as  reqaired 
od,  and  also  becaose 
de,  published  and  filec 
iimenced  ia  March,  li 
kime  qaeetioOB  eoamu 
Bred. 

The  defendant  Dodge 
t  one  E.  H.  Woodwax 
Qplaint  was  a  co-trust' 
lie  Manganese  Compi 
this  action."  The  de 
en^ ;  his  answer  in  e> 
the  allegations  of  the 
The  defendants  insist  t 
itly  and  severally  liab 
itly ;  that  by  bringin, 
Mee  the  plaintiff  has  e 
[  that  his  complaint  is 
Je  all  the  trustees  pul 
The  couiiuon-Uw  rale 
lie  must  all  be  made  c 
lie  were  sued,  applied 
-aA.tm  Pr.,  [2J  rt/..]  ! 
Ls  to  actions  ak  deUii 
i  the  iujiired  party  c* 
m  (Id.  SS,  an<i  cMf 
ieh  subjei'ta  trustees 
itrcetl,  the  liability  is  i 
fonn  a  duty  whii-h 
>very  is  based  upon  ai 
n  made  by  tlie  trustee 
whicli,  when  establis) 
ioh  the  elatnte  affixes  i 


HOWARD'S  PRACTICE  REPORTS.  178 

Halstead  agt.  Dodge. 

I  think,  therefore,  that  this  defense  is  unavailing  {Strong 
agt.  Sprouly  4  Dalt/j  326 ;  Quigley  agt.  Walter^  2  Sweeny^  195). 
It  is  objected  on  behalf  of  the  defendant  Pond  that  he  was 
not  at  any  time  a  trustee  of  the  company.  He  was  as  matter 
of  fact  elected  a  trustee  on  the  12th  of  July,  1881.  All  the 
stockholders  were  represented  at  that  meeting,  and  all  the 
Totes  cast  were  in  favor  of  such  election.  He  was  elected  in 
the  place  of  Pauline  Woodward,  whose  resignation  was  pre- 
sented at  that  meeting  and  accepted.  Her  resignation  was 
in  terms  conditioned  "  to  take  effect  after  the  legal  election  of 
the  fourth  trustee  "  named  in  contract,  bearing  date  June  29, 
1881,  the  word  '^  legal "  is  interlined  and  is  in  a  different  ink 
from  the  residue  of  the  written  resignation,  but  when  or  by 
what  authority  it  was  inserted  was  not  shown.  By  the  articles 
of  incorporation  the  business  of  the  corporation  was  to  be 
managed  by  three  trustees.  It  does  not  appear  that  any 
appropriate  action  has  been  taken  to  make  four  the  number 
of  the  trustees.  It  would  seem  from  the  evidence  that 
A.  T.  Woodward  was  elected  a  trustee  at  the  same  time.  The 
acting  trustees  at  that  time  were  Edward  H.  Woodward,  the 
president,  and  the  defendant  Charles  E.  Dodge.  After  the 
election  of  Pond  and  of  A.  T.  Woodward,  there  was  in  form 
four  trustees.  As  Pond  was  elected  trustee  in  place  of  Mrs. 
Woodward,  there  is  some  force,  as  I  think,  in  the  position 
that  he  was  legally  elected  a  trustee,  unless  the  condition  of 
Mrs.  Woodward's  resignation,  as  it  was  not  literally  and  legally 
complied  with,  rendered  such  election  a  nullity.  If  she  had 
resigned  unconditionally,  and  Pond  had  thereafter  been  duly 
elected  a  trustee  in  her  place,  I  do  not  see  that  the  validity  of 
his  election  could  be  questioned,  merely  because  then  or 
thereafter  there  was  a  fourth  trustee  elected,  without  such 
prior  action  having  been  taken  as  would  be  necessary  to  make 
die  election  of  a  fourth  trustee  legal. 

Mrs.  Woodward's  resignation  was  in  fact  accepted,  and 
E^ond  was  elected  as  her  successor.  He  then  believed  that  he 
•Ad  been  duly  elected  a  trustee.    About  the  26th  of  June, 
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Haktead  a^  Dodge. 

1883,  be  formal!;  resigned  aa  traatee,  anc 
the  stockiOf  tbe  company  which  had  etood 
the  time  of  his  election  as  tmstee,  on  tbe  bo 
vroB  transfeired  to  Charles  C.  Dodge,  an 
given,  prcsnmably  at  the  reqnest  of  Pond. 
Id  the  meantime  Pond,  though  evident 
little  attention  to  the  details  of  the  comp 
varions  acts  aa  secretary  of  the  company, 
he  signed  notices  of  proceedings  had,  and 
the  ownership  of  stock  in  the  company.  ( 
day  of  Jnne,  1882,  Pond  sad  I>odge  " 
Pyrolnaite  Manganese  Company,"  presents 
supreme  conrt,  in  which  they  prayed  "  foi 
BolviDg  said  corporation  and  appointing  on< 
of  its  property,  and  for  snch  other  reliei 
That  petition  alleges  "  that  the  said  petitio 
nntnber  of  tbe  tmsteea  of  the  Pyrolnsite  Mai 
It  was  signed  by  Dodge  and  Pond,  and  t 
tbe  3d  of  J  nne,  1882.  In  the  verification  tb< 
swore,  "  that  the  matters  of  fact  stated  in 
tion  and  schedule  thereto  annexed  are  jasi 
he  knows,  or  has  tbe  means  of  knowing." 

On  that  petition  the  supreme  conrt  mai 
6tb  of  June,  1882,  by  which,  among  ot 
"  ordered  that  all  persons  interested  in  tl 
show  cause  "  (at  a  time  and  place  named 
Chittenden,  appointed  a  referee  for  that  ] 
prayer  of  the  petitioners  should  not  be 

^  adtli  day  of  December,  1882,  the  defendai 

\  ined  as  a  witness  under  this  order  of  refe 

i  thus,  viz. : 

i.  "Q.  Ton  are,  or  suppose  yourself  to  be, 

f  A.  I  suppose  myself  to  be ;  yes  sir. 

[-  "  Q.  How  many  shares  of  stock  do  y 

f  shares." 

;  The  eyidenoe  jostifiee  the  conclusion  tb 
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UfA  to  hATe  been  ItziZj  elected  i 
to  re^jver  from  xLex  ca-frasaa 
to  the  pUiatiS  !>t  toe  o>rpofacot 
trustees.  Ml  the  gn>n-i'l  o£  tee  oc 
report  required  b;  law.  Tbe  ec 
penoQ  Hiring  ToioncuTlT  aeome 
eb^I  Dot  be  permitted  to  denr.  i 
th*  ewlvUq'^trvtt,  thit  fceheld 
lii)  acta  in  th^  capacitT'.  Accord 
report  in  tKi*  oee  vits  tbe  plaind 
bid  auodatea.  Tbej  eotild  onlr  1 
creditor  who  tad  been  aggriev. 
plaintiff  baa  not  been  injured.  ' 
were  Dot  given  for  his  protection. 

Tbe  logical  concln±ioQ  to  whici 
if  his  co-trostees  ehonld  be  comp 
tbe  compaDT,  bccanae  they  bad 
report,  that  they  godM  recover  fn 
tbe  sum  which  tbey^  had  thm  bee 
beiDg  BO,  there  would  Dot  ecem  t 
Boeh  creditors  conld  pot  recoTe: 
language  of  the  opinion  imputt 
held  liable  with  him  to  a  creditor 
their  conduct.  If  he  would  be 
would  be  held  liable  if  sued  eepi 

The  act  of  Pond  in  filing  th 
tioned,  with  a  view  to  have  tbe 
receiver  of  it  properly  appointed 
nificance,  without  the  allegation 
company.  The  court  would  not 
on  the  petition.  The  object  anc 
was  to  take  property  of  the  coi 
control  of  the  pereone  elected  by 
ita  business.  The  result  sought 
of  eachcreditorof  the  company  t 
upon  them  to  resorting  to  othei 
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{jf.  589).  That  this  section,  i 
for  corporatioDS  where  the  ci 
been  filed  more  than  a  year  pi 
next,  after  the  paeeage  of  1 
report  m  ench  cases. 

Next  for  corporations  wht 
might  have  been  filed  les  tha 
of  Janoaiy  next,  after  the  pa 
latter  claas,  a  certificate  miu 
TOCceesiTe  year.  In  the  natn 
why  on  annnal  report  shonid 
of  cases  which  will  not  apply  i 
Section  12  of  the  act  of  18 
company  shall,  annnally,  witl 
day  of  tTanaary,  make  a  repon 
a  report  from  a  company  th 
thirty  days  prior  to  the  snccee 
The  change  apparently  intend 
■with  tlie  necessity  of  a  repo; 
year  from  the  filing  of  the  cei 

The  section,  as  amended,  re 
tion  amended,  imports  to  my 
reports  be  made,  specifies  the  1 
be  made,  and  whether  in  obed 
first  report  required  by  this  t 
1876,  or  in  Jannary,  1877.  A 
twenty  dB.ya  from  the  first  day 
after.  If  these  views  are  co 
whether  in  January,  1882,  or 
■was  a  debtor  to  each  of  the  pL 
debt.  Pond  was  a  tmstce.  I 
these  years  or  before  this  acti 
1888,  or  since  then,  so  far  as  tl 
of  the  corporation  to  Halstei 
December,  both  days  inclusii 
company  from  time  to  time 


7,  and  to  paj 
rer  and  above 
!h  loanB.  All 
rly  as  Decem- 
ned  from  the 

Pond  was  a 
mstees  should 
'Q  the  22d  of 
menced,  there 
CifE  the  sum 
een   made  on 

it,  was  made 
intiff,  on  his 
swer  to  qtiee- 
inca  the  com<- 
d  $613.45  on 

on  of  this  evi- 
Qvant  and  not 
f  partial  pay- 
1  not  exist  so 
pot  in.  It  is 
to  be  set  np 
that  it  wonld 
>t,  as  a  matter 
letees  than  is 
jverj,  though 
ne  the  action 

ice  had  been 
it  m;  conned 
)elonga  to  this 
atives  of  that 

nti£E  that  tho 
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leferee  shoold  tredit  oa  this  aoeoiint 
jmt  credit,  irmpeetive  of  the  eondit 
It  U  not  dew  on  the  whole  teadm 
mora  tluui  this  sum  should  be  alk 
March,  1884,  he  h«d  a  debit  and  era 
pontioQ  since  the  receipt  of  that  itei 
N  not  stated,  I  allow  the  $613.45  as  : 
dne  at  the  date  of  this  report,  from 
^aintiBE,  the  som  of  $4,057.»4^  vfai 
entitled  to  recover. 

On  appeal  to  the  general  term  froE 
aa  the  report  of  the  referee : 

WiUiam  D.  Peek,  John  E.  Ward 
for  the  def«idants  and  appellantA,  m. 
lowing  points : 

i^ira^.— The  statate  makes  all  the  t 
all;  liable  at  common  law.  The  ] 
separately,  or  all  together  {Deridde 
Barb.,  638 ;  Dean  agt.  WhiUm,  10 
has  not  changed  this  mle  except  as  t( 
same  written  instrnment  (6W«,  448, 41 
88  Wheaton,  623).  Strong  agt.  Spn 
trary,  was  reversed  (53  N.  T.,  497). 
8u>eeny,  175),  distinctly  disavows  tb 
reepoadoDt. 

Second. — The  defendant  Pond  wa 
legally  elected  as  a  trustee.  Only  de 
{King  agt.  The  Corporation,  dsc.,  ( 
Easterly,  ^Lansing,  513). 

Third. — The  president  had  no  t 
money  or  make  the  contract.  The 
contrary.  There  was  no  proof  that  t 
for  the  legitimate  bnsiness  of  the  con 
being  that  it  was  used  in  the  bnsineee 
is  insofficieDt. 


'),  for  the  respoDdents, 

ipliea  onl;  to  actions  on 
ire  not  included  in  ita 
{Vernon  »gt.  Palmer, 
1  cited).  The  principle 
mon  law,  where  parties 
aintiff  mnst  sue  one  or 
Btu  (1  Chitiy  on  Pleadr 
,  p.  91).  Ab  to  actions 
me,  all,  or  an;  number 
I  Pr.y  [2(Z  fld.].  P-  93)- 
ffith  respect  to  actions 
4  Daiy,  826 ;  QnigUy 
175). 

trustee  in  instituting  a 
tort  to  dissolve  the  cor* 
istee.  "Whether  he  was 
a  stockholder,  is  imma- 
f  a  trustee  de  facAo  he 
iring  the  time  in  which 
or,  64  N.  T.,  262). 

be  was  legally  elected, 

ion  received  the  benefit 
algtead  agt.  Dod^e  the 
1  in  its  bnsineee,  would 
lorporation  {Mead  agt. 
efendantB  are  estopped 
fTAiffwy  Arms  Co.  agt. 


ndgment  adopting  the 


i,  deceased. 

ge  jnst  qaoted  would 
.  upon  any  aseete  of  a 
ID  theretofore  actnall; 
ieat«dly  held  that  the 
treat  the  reception  of 
money,  and  the  appli- 
debts  and  legacies,  to 
paying  ont  of  moneys 
in  the  statute  {Cairna 
ter  of  Ds  Peyater,  4 
<rre,  23  Barb.,  224; 

Ward  agt.  F<yrd,  i 
f.y  601). 

bove  quoted  haa  been 
',  seems  to  provide  for 
nd  one  per  cent  com- 
mly  as  have  been  both 
frequently  sanctioned 
iceiving  in  advance  of 
ctice  seems  to  have 

present  statute  and 
1  conformity  with  the 
borized  the  court  of 
counts  of  guardians, 
)m  a  reasonable  allow 
that  when  the  rate  of 
lancellor,  it  should  be 
iccounta. 

1  by  an  order  of  the 
631).  It  is  in  these 
tied  by  tlie  chancellor 
yn  and  administrators 

*  *  for  receiving 
lient  on  all  sums  not 
Inff  out  the  same"  &c 
existing  law,  a  report 
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In  the  Estate  of  Edwin  D.  Moigan,  deoeaaecL 

of  one  of  the  vice-chancellors  came  before  chanoellor  Wal- 
WOKTH  for  confirmation  {In  Matter  of  Kellogg ^  7  Paige^  265). 
A  guardian  had  received  a  legacy  bequeathed  to  his  ward,  and 
after  expending  therefrom  a  small  sum  in  the  ward's  benefit| 
had  invested  the  remainder  upon  bond  and  mortgage.  The 
report  of  the  vice-chancellor  had  allowed  the  guardian  on  his 
first  annual  accounting  commissions  upon  the  entire  estate, 
both  for  receiving  and  for  paying  out.  This  report  was 
modified  by  the  chanoellor  so  as  to  allow  the  guardian  one* 
half  commissions  for  receiving  the  sum  in  question,  and  to 
disallow  commissions  upon  the  trust  fund  that  still  remained 
in  the  hands  of  the  guardian. 

'^  The  statute,"  says  the  chancellor,  ^^  gives  a  certain  allow- 
ance by  way  of  commissions  for  receiving  and  paying  out 
moneys  by  executors,  guardians,  &c.,  without  specifying  how 
much  is  to  be  allowed  for  receiving  and  how  much  for  paying 
out  the  same.  And  it  may  sometimes  happen  upon  a  loss  of 
the  fund  without  any  fault  on  the  part  of  the  guardian  or 
other  trustee,  or  upon  a  change  of  trustees,  that  the  guardian 
or  trustee  may  be  entitled  to  compensation  for  one  service  and 
not  for  the  other.  In  such  cases  the  language  of  the  statute 
must  be  construed  with  reference  to  the  decision  of  chancellor 
Kent  in  Matter  of  Roberts  (3  Johns.  Ch.  Rep,^  43),  where  he 
first  established  the  allowance  to  be  made  in  conformity  with 
the  directions  of  the  act  of  April,  1817 ;  that  is,  one-half  com- 
missions for  receiving  and  one-half  for  paying  out  the 
trust  money." 

There  are  many  reported  cases  which  similarly  recognize 
the  divisibility  of  the  statutory  allowance  of  commissions  and 
the  propriety  of  awarding,  upon  the  settlement  of  accounts, 
commissions  for  receiving  assets  that  still  remain  in  the  hands 
of  the  accounting  party  (  Wa/rd  agt.  Ford,  supra  ;  Howes  agt 
Davis,  ^Abb.y  71 ;  Laytin  agt.  Davidson,  95  If.  T.,  263). 

For  an  express  determination  of  the  precise  question  here 
presented,  I  have  vainly  ransacked  the  law  reports  of  this 
state ;  but  several  of  the  decisions  above  cited  seem  to  involve 


in  oompntiog  the 
isets  as  formed  a 
Ath  and  contiuae 
oantiDg  mast  be 
larket  when  they 

troBtee.  For  Id 
Arly  eBtablished : 

and  paying  oat 
mtors,  guardians, 
ont  aeeets  never 

tian,tnistee,&c., 
eiving  sacb  prop- 
laioB  in  liis  hands 

iropositions  that 
irtH  have  allowed 
a  of  any  paying 

upon  estimated 

differed  greatly 
ly  ascertained  by 
:ing  the  basis  for 

paying  out. 
ees  of  this  dece- 
e  very  securities 
:  it  shall  chance 
osBceeion,  and  if 
or  receiving  the 
be  necessary,  for 
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market  valae  at 
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some  future  day 
nay  then  have  a 
to  them  in  the 
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la  the  EsUta  of  Edwin  D. : 

inventory.  Oq  the  other  hand  the 
fall  far  ^ort  of  the  eatn  that  ooa 
they  were  to-day  tbrnst  opon  the  ii 

It  would  seem,  therefore,  opoo 
those  that  are  fomiBhed  by  the  < 
referred,  that  the  preaent  value  of 
delivered  to  the  trostees  ia  not  the 
compute  one-half  commiBeione  for 
aeems  to  be  no  more  reason  for  con 
the  cotnmisBiona  for  receiving  tha 
commiBeions  for  paying  out  npon 
these  securities  when  they  first  a 
execntora.  In  adjusting  comtniBsio 
ont  snch  assets  of  a  decedent's  < 
actually  sold  and  converted  into  m< 
ehonld  be  valued  at  the  precise  ami 
When  there  has  been  a  literal  re 
moneys,  a  literal  obedience  to  the 
be  observed.  Bnt  assets  that,  at  tl; 
remain  nnsold,  and  that  have  not 
charge  of  debts  or  legacies,  or  oti 
of  administratioB,  may  jnstly  be  fc 
what  are  eometimes  called  "  receivi 
market  value  when  received.  Ai 
each  assets  shall  have  been  "  paic 
of  that  expression  in  the  statute, 
snch  paying  out  will  aSord  the  C( 
the  remaining  one-half  commission 
tive  of  the  estate  will  then  have  bt 

I  have  examined  at  random  sevei 
cause  or  another  have  occasioned  & 
conrta  respecting  the  proper  adjust 
of  the  representatives  of  decedent 
accounts  seem  to  have  been  prepa] 
have  here  approved,  and  none  of 
Babjected  to  adverse  criticism. 


sfoi. 

i&t,  in  computing  com 
formed  a  part  of  thii 
the  execotors  —  whid: 
iie  exerciBe  of  the  dia 
he  testator's  will,  anc 
sr  to  the  trnsteee  —  th« 
^me  they  came  into  th< 
KB  the  basis  for  the  one 
i  one-half  commission! 
ipon  the  Talne  of  thosi 
be  entered  apou  tkL 


W  rORK. 

K  J.  MoAbdlk  et  al. 


ahen  t^  nmtual  demand  ^ 
iohI  a  jtutic^$  court  ha*  a 


irt  of  New  Tork,  sad  tb< 
by  reason  of  the  allowuici 
lut  of  ttte  same  traoBactioi 
itltled  to  costs. 


)ecial  term  affirming  i 
danta. 

a  pleaded  grew  out  o; 
iplaint  and  sbonld  havi 
iff,  in  which  case  thi 
dollars  and  thirty-twi 
indered  herein.     Thii 


riTi,  3L^  :  H.  r,  13  ff^  111 

t^yi.  •  '^  eccra  Lit*  beec  m 
r^riiT.  t  :Le  cca«  of  a  k 
*-'"'•■*  a  sEC-;f  1:1  tie  air-ifcTri 

Lis  arrc-fTi^T-  »:cU   ptt-b*b> 
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Jobs  L.  SrrscBuixD.  reqxiii 
impleaded  viUi  Datid 

Attadtmeiti — Appiicntia*  la  ntfjU — C 
vppottd—CaOt  »f  Cad 

Upon  ft  motion,  foaodnl  on  tbe  i>«p 
grmDled,  to  t>c>Ic  mcl>  altacluDra 
affldarit  nude  wrenl  dan  afl«r  t] 
ftinc,  as  of  the  prior  dale,  and  to  t 

Bdd,  that  this  rnliog  vas  erTDDeoot 
conoected  with  tbe  fTftntiDg  of  ih< 
hibiled  b;  section  683  of  tbe  Code 
to  vacate  waa  made. 
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Hutherland  agt.  Broduer. 

^irst  Departments  Oeneral  Temiy  January^  1886. 

Before  Davis,  P.  cT".,  Brady  and  Dantbls,  JJ. 

Appeal  from  an  order,  denyiBg  motion  to  vacate  attach* 
ment  upon  the  papers  upon  which  it  was  granted. 

Henry  Thompeon^  for  appellant. 

Stephen  P.  Nask,  for  respondent. 

Bbadt,  J. —  The  motion  to  vacate  the  attachment  was 
founded  upon  the  original  afSdavits;  that  is,  those  upon 
which  it  was  granted.  On  the  motion  to  vacate  the  learned 
justioe  presiding  permitted  an  affidavit,  made  several  days 
after  the  attachment  was  granted,  to  be  read  in  support  of 
the  process.  This  could  not  be  done  under  section  683  of  the 
Code.  Its  language  is  clear  and  positive  on  that  subject,  and 
the  oonrt  of  last  resort  has  so  declared  {Steiiben  County  Ba/nk 
agt  AJhergeTy  25  N.  T".,  179-183).  The  attempt  to  overcome 
this  statute  law  by  the  direction  to  file  the  subsequent  affidavit 
nunc  pro  tune  as  of  the  prior  date  was  one  to  accomplish  indi- 
rectly what  could  not  be  done  directly.  It  is  impossible  even 
in  these  days  of  extraordinary  inventions,  of  triumphs  in 
ingenuity  and  skill,  to  say  with  truth  that  a  paper  not  in  exist- 
ence at  the  time  an  attachment  was  granted  formed  a  part  of 
the  proofs,  and  to  satisfy  the  judicial  mind  that  it  should 
issue.  It  was  not,  in  any  view  that  can  be  presented  of  this 
appeal,  a  paper  in  any  way  connected  with  the  granting  of  the 
attachment,  and  therefore  was  prohibited,  as  we  have  seen, 
from  consideration  when  the  motion  was  made. 

Under  these  circumstances,  the  order  appealed  from  must 
be  reversed  and  the  papers  remitted  to  the  special  term  for  a 
proper  hearing ;  ten  dollars  costs  and  disbursements  of  this 
appeal  allowed  to  the  appellants. 

Davis,  P.  J.,  and  Daniels,  J.,  concfnrred 


mj  agt  Thome. 

■notion  to  com- 
They  convened 
iBod  to  confirm, 
id  report  other 
9  premiaoe. 
uony  was  taken 
to  Hemingway 
nnation  of  that 
rtb  Jnoe,  18S3, 
eedingB,  and  an 
he  proceedings, 
T  to  change  the 
[K>ndente  "  their 
"n,"  and  referred 

determine  the 
eea,  to  be  paid 
ore  the  referee, 
enable  disbnree- 
$40  00 
668  12 
re..        700  00 

...     1,000  00 

...  $2,408  12 
"eqnired  to  pay. 
order  was  made 
order  of  Jane 
respondents  to 
le  respondent's 
ranted  by  order 
der  this  appeal 
;e  of  appeal  to 
iferred  to. 
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New  York,  West  Shore  and  Buffalo  Railway  Company  agt.  Thome. 

Bkadlet,  J. — Oa  confirmation  of  report  of  commissionerB 
appointed,  pursuant  to  etatnte,  to  appraise  the  damages  or 
compensation  to  owners,  &c.,  of  land  sought  to  be  acquired 
by  a  railroad  company  for  the  purposes  of  its  i  oad,  the  rights 
of  the  parties  became  so  fixed  that  the  company  could  not 
discontinue  or  abandon  the  proceedings  until  the  right  was 
given  by  Laws  of  1876,  chapter  198  {In  re  R.  dk  C.  R.  R.  Co^ 
67  IT.  r.,  242). 

At  any  stage  of  the  proceeding,  prior  to  such  confirmation, 
the  company  might  do  so,  but  this  right  was  not  absolute. 
The  proceeding  was  in  the  court,  and  subject  to  its  control 
in  so  far  that  it  might  deny  or  defeat  the  purpose  to  discon- 
tinue, and  make  it  dependent  on  such  conditions  as  to  the 
court  seemed  reasonable.  Hence  it  was  usual  to  apply  to  the 
court  for  leave  (Jh  re  Anthony  Street,  20  Wendell,  618 ;  In 
re  Cammiaaionera  Washington  Park,  66  N.  JT.,  144 ;  In  re 
Wa/oerly  Water-Worka,  85  N.  F.,  478 ;  reversing  16  Run,  57). 

The  reason  and  the  rule  in  that  respect  are  applicable  alike 
to  special  proceedings  and  actions  {Carleton  agt  Darcy,  75 
i\r.  T.y  375 ;  Salmon  agt  Oedney,  id.  482 ;  Browndl  agt 
Ruchman,  85  N,  Y.,  648).  It  follows  that  the  motion  was 
properly  made  by  the  company  for  leave  to  discontinue  the 
proceeding,  and  it  was  within  the  legitimate  power  of  the 
court  in  granting  it  to  annex  such  terms  to  go  with  the  favor 
as  under  the  circumstances  justice  and  fairness  to  the  respond- 
ents required. 

To  reimburse  them  for  their  reasonable  and  proper  expenses 
in  the  proceeding  was  evidently  the  purpose  of  the  court,  and 
we  cannot  say  that  the  order  in  that  respect  waa  not  a  fair 
exercise  of  discretion. 

The  amount  of  the  disbursements  and  counsel  fees,  as 
ascertained  and  reported  by  the  referee,  was  a  large  per  cent- 
age  of  the  amount  involved  in  the  proceedings ;  but  by  the 
testimony  taken  by  him  it  appears  to  have  been  incurred,  and 
not  unreasonably.  The  respondents,  Hemingway  &  Co.,  had, 
as  they  believed,  large  and  important  interests  involved,  which 


Tomp&nj  agt  Tbome. 

I,  perhaps  Bomewbat 

noitting  extra  allow- 
,  aod  Buch  allowance 
costs,  in  such  case 
s,  &e.,  in  actions  con- 
id  S.  Ji.  R.  Co.  agt 
18  no  application  on 
rka,  85  N.  Y.,  478 ; 

was  made  the  pro- 
no  rights  had  vested 
lompensation,  is  not 
itioD  here,  nor  is  it 
entered  an  ex  parte 
lication  to  the  court, 
be  BO  (4  Mm,  313), 
[wwer,  npon  motion, 
declare  the  discoa- 
ffectnal,  and  reatoi-e 
>n  of  the  other  party 
blf.  r.,375).  The 
W.  aiid  B.  Railway 
or  practice  in  snch 
the  special  term  was 
in,  649).  Upon  the 
;ed  to  bring  np  the 
ivU  Pro.,  sec.  1358). 
Fter  volnntarily  pro- 
ice  npon  the  terms 
d  taking  the  beneSts 
1  the  right  to  review 
142 ;  Radway  agt 
5.  L.R.B.  Cfa.,  15 
19). 
cessarj  to  detenaine 
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Bogen  agt  Mutual  Bi 

that  qaeetioD  aad  we  do 
intermediate  orders  are  with 
tion  of  the  Bpecial  term ;  am 
of  the  referee  should  be  affi 
disbnrsemeats. 
All  concur.  

StrPRE 

LOBBNZO   B.   BOGERB  Bgt. 


Auetimetit  inttiranoe  —  Lapttd  et 
of  OivS  ProotduTt,  $telion  SIO 
rtplu. 

Id  &n  action  agidnat  an  aaaeasn) 
beaeficluy  to  recover  on  a  certi 
ant's  answer  alleged  new  matte 


M^,  that,  under  section  018  of  t 
of  defendant's  counsel,  tbo  cnn 
the  new  matter  set  up  In  defeni 

Brooklyn  Special  Term, . 

This  action  was  broDght  t 
of  memberBhip,  iBsned  to  Ei 
Eeeerve  Fnnd  Life  Associati 
was  beneficiary  named  in  th 
defendant's  answer  alleged 
tion  the  conatitntion  and  by 
a  part  of  the  certificate,  and 
■cate  and  by  the  constitution 
if  a  member  shall  neglect  tc 
meat  for  mora  than  thirty 
pay,  then  the  membership  b1 
And  the  certificate  be  null  an 


of  the  coQDtj,  BO  that  hie 
ceptiooB  to  present  his  ca^e 

lat  the  prisoner  is  entirely 
ray  the  cost  of  transcribing 
fore,  ae  the  counsel  assigned 
per  discharge  of  the  daties 
quires  a  presentation  of  the 
s  court  ebould  provide  the 
lo  that  which  the  court  has 

soner  without  connflel,  the 
,  sec.  308)  requires  that  "  he 

of  counsel,  and  if  he  does 
This  embodies  in  the  form 

the  practice  of  the  courts ; 
1  carries  with  it  the  power, 
iver  is  necessary  and  proper 
d  counsel  to  discharge  the 
\  upoD  him.  lu  pursuance 
courts  to  iuroish  means  oat 

witaesses  necessary  for  the 
ae,  and  for  other  purposes 

is  seen  why  the  principle 
1  to  defend  a  prisoner  the 
iiaige  the  work  to  which  he 
ble  to  the  present  motion, 
may  often  require  a  review 
convicted,  aud  the  prosecn- 
lament  of  couTiction  may 
on  counsel  as  imperative  in 
the  tnal.  In  this  case  the 
anse  of  the  prisoner,  not 
of  the  court,  and  of  whose 
nand  is  evidence,  states  on 
sharge  of  his  duty  requires 
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The  People  agt  WUt. 


a  review  of  tlie  conviction  bj  appeal,  t 
entirely  without  money  or  means  to  ' 
fitenograplier's  notea  of  the  trial.  A 
would  therefore  be  a  denial  in  fact  of 
proper  defense.  Snch  a  result  is  ' 
enlightened  administration  of  justice,  an 
le^lation  in  regard  to  capital  cases.  I 
of  a  capital  oSense  the  death  penalty 
the  conviction,  conid  be  arrested  only 
writ  of  error,  in  the  allowance  of  wi 
supreme  court  should  give  "  an  exprese 
the  same  is  to  operate  as  a  stay  of  prooee 
npon  which  snch  writ  shall  be  broogl 
765,  seo.  16).  i^ow,  however,  it  is  ex] 
^  Vriminal  Procedure,  sea.  527)  thai 
notice  of  appeal  to  the  supreme  court  fi 
viction,  "  when  the  judgment  is  of  d 
the  execution,  of  course,  until  the 
appeal"  This  provision  is  a  clear  in 
intent.  It  was  designed  to  give  a 
marder  the  absolute  right  of  review, 
appeal.  To  make  the  enactment  etfe 
motion  should  be  granted,  for  without 
relief  aeked  thereby  the  right  of  appeal  i 
The  order  will  be  that  the  clerk  of  the 
expense  of  the  county  a  copy  of  the  e 
the  trial,  which  shall  be  filed  in  his  ofi 
the  counsel  of  the  prisoner  and  the  d 
preparation  and  settlement  of  the  bill  c 
It  is  proper  to  state  in  condosion 
before  whom  the  conviction  was  had,  f 
propriety  of  the  order  hereby  directed. 


IT. 

Bnt,  Jamsb  0.  Bbisbdt 


I  no  fitri$dieiian  in  action  to 
'ta  Proeadura,  teetiont  814, 
,'3554,3607,3802,2830. 

and  inrest  the  proceeds  li 
aieaa  he  perfonus  his  duty 
Mie  is  left  to  his  discretioo. 
OQ  in  an  actian  or  special 

lows  ftu  action  to  be  main- 
^iost  the  sureties  of  such 
are  being  granted  bjr  the 

eea  prescribed  for  such  & 


,  Brisbia  and  Moi^aii 

ea  tbat  on  or  aboat 
ly  died,  leaving  certain 
)rd,  Saratoga  county, 
day  of  February,  1866, 
following  clanse,  viz. : 
execntors,  hereinafter 
estate  of  which  I  shall 
1  be  obtained  for  the 
I  in  their  judgment  be 
id  the  proceeds  arising 
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llaigbt  at 

therefrom,  together  with  the 
my  persooal  property,  and  I 
executors  in  troBt  as  follows,  i 
invested  and  reinvested,  and  i 
therefrom  to  be  by  Ihem  annn 
invented,  paid  to  my  two  s^d  i 
dnring  their  natural  lives;  th 
danghters  shall  receive  one-h 
daring  her  natural  life,  and  i 
said  daughters  the  principal  of 
or  shall  have  been  entitled  to. 
shall  be  paid  by  my  said  execu 
in  equal  proportions." 

Said  complaint  farther  allef 
Giles  8.  Brisbin,  "William  S. 
were  appointed  executors,  bi 
Haight  accepted  such  trnst, 
The  plaintiff,  Fannie  B.  Haigl 
of  said  Giles  S.  Brisbin,  were 
in  the  said  will  as  aforesaid.  ' 
and  admitted  to  probate  by  th 
November  6,  1871,  and  said  G 
qualified  as  such  executor  a 
real  estate  above  mentioned  is 
purposes,  and  the  same  is  not  ( 
at  no  time  since  the  death  of  si 
rent  of  three  per  cent  npon 
which  it  could  be  sold  for ;  thf 
decreasing  ever  since  the  death 
facts  the  said  Giles  had  full 
neglected  to  sell  said  real  & 
plaintiff,  and  on  the  4th  day  of 
of  Saratoga  county  apon  her 
an  order  and  decree,  whereby 
that  tlie  circnmstancee  of  said 
they  did  not  afford  adequate  se 


plaintifE  against 
and  $152.62  coel 
each  jadgmeat 
count;  on  that  i 
execution  agains: 
and  against  bis 
delivered  to  the 
mencement  of  ti 
ansatiefied,  and 
Judgment  is  dei 
with  interest  anc 

The  defend  an 
demur  to  the  coi 
facts  to  constitut 
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section  2667,  Co 
should  be  in  the  i 
The  bond  set  foi 
testamentar;  tn 
bond  and  was  at 
2S16).  Plaintt0 
whom  the  bond 
court  to  prosecut 
name  thereon  (C 

The  contentio 
that  by  the  tern 
action  cannot  bi 
been  reqnired  tc 
made  in  that  cou 
plaintifE  as  ezeci 
his  property  retu 
actions  have  beei 
tors,  execntors  ai 
law  as  it  was  be: 
efiect.  in  which 
Bulde  (3  LoTu., 
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Haight  agt.  Brisbin. 

jV»  Y.J  561),  are  two  of  the  more  re^nt  cases  which  decide 
the  point  involved.  The  condition  of  the  bond  is  two-fold : 
First  That  the  defendant  Giles  will  faithfollj  execute  and 
discharge  the  trust  reposed  in  him  as  executor  and  trustee 
under  the  will  of  Catherine  S.  Bailey,  deceased ;  and,  second. 
That  he  will  obej  all  orders  and  decrees  of  the  surrogate  of 
Saratoga  county  touching  the  administration  of  the  estate 
committed  to  him.  Defendant  Giles  S.  Brisbin  is  a  testa- 
mentary trustee  {Code  of  Civil  Pro.^  sec.  2514,  «ui.  6).  Such 
trustee  may  be  compelled  to  render  an  account  in  surrogate's 
court,  upon  the  petition  of  any  person  interested  in  the  estate 
or  fund  in  his  hands  {Code  of  CivU  Pro.^  iteos.  2S03,  2807, 
^808).  The  liability  for  all  moneys  belonging  to  the  trust 
fond,  which  may  have  come  to  the  hands  of  the  trustee  must 
be  established  by  an  accounting  before  the  surrogate,  a  decree 
made  determining  the  amount,  an  execution  issued  against  the 
property  of  the  trustee  and  returned  wholly  or  in  part  unsat- 
isfied, before  there  is  a  breach  of  the  branch  of  the  condition 
to  obey  all  orders  of  the  surrogate  {Code  of  Civil  Pro,^  sees. 
2553,  2654  and;  2ii07;  JEstate  of  Schofield,  3  Code  of  CivU 
Pro.  R.^  823).  The  first  named  portion  of  the  condition 
wherein  the  defendants  undertook  that  the  defendant  Giles 
8.  Brisbin  should  faithfully  execute  and  discharge  the  trust 
reposed  in  him  as  executor  and  trustee  under  the  will  of 
Catherine  S.  Bailey,  deceased,  is  more  comprehensive  and  is 
not  controlled  by  the  provision  of  the  latter  portion  of  the 
condition.  It  would  seem  that  it  there  can  be  any  breach  of 
trust  by  the  trustee,  for  which  he  could  not  be  called  to 
account  in  surrogate's  court,  such  breach  would  be  embraced 
within  the  condition  of  the  bond,  and  an  action  could  be 
maintained  upon  it  therefor.  I  do  not  thmk  the  trustee 
could  be  called  to  account  for  gross  neglect  and  bad  faith  in 
failing  to  sell  the  real  estate  and  invest  the  proceeds  therefrom 
as  required  and  directed  in  said  will,  or  that  any  decree  could 
be  made  against  him  for  damages  arising  from  such  a  cause 
{See  tit.  6,  art.  1,  chap.  18,  Code  of  CivU  Pro.y  sees.  2802, 
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Hftight  agt.  Brisbln. 

3820;  Huiburt  agt.  Durant,  88  if.  1 
Craig,  89  id.,  471 ;  Fietter  agt.  Shepard, 

It  18  a  general  principle  frequently  de 
that  contested  claims  cannot  be  litigated 
It  has  been  held  in  some  cases  that  where 
obtain  a  decree  for  breach  of  the  conditi 
or  trustee's  bond,  an  action  oonld  be  i 
breach  without  snch  decree,  by  an  injured 
ants  who  are  sureties  are  concluded  by  tl 
their  principal  {Douglass  agt.  Sowlatid,  i 
atm  agt.  Oriswold,  4  EiU.,  522 ;  Annett  a, 
256 ;  Daggett  agt.  Boulger,  2  Dtter,  160 ;  i 
58  N.  T.,  315 ;  G^auld  agt.  Wilson,  1 
agt.  Hood,  85  N.  T.,  578).  The  liabili 
Giles  8.  Brisbin  has  been  established  by  t 
conrt,  upon  which  an  execution  has  been 
The  sureties  have  had  the  benefit  of  sat 
proceedings  necessary  to  charge  them  foi 
principal  to  perform  a  decree  of  the  Burroj 
Bood  agt  Eood,  85  JT.  T.,  575  and  cos 
lowing  cases  are  cited  as  showing  special  i 
authorize  an  action  against  sureties  on  b 
trator,  executor,  trustee  or  guardian,  wii 
proceeding  against  the  principal  (Carvwa 
chap.  57,  C2 ;  Williams  agt.  Kieman,  25 
agt.  Mayer,  25  id.,  414).  Defendants  ha 
whole  complaint.  If  either  count  of  tlii 
plaintiff  should  hare  judgment 

Judgment  for  plaintiff  upon  the  demui 
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Roosevelt  uid  othen  ngt.  The  Hkyoi 

Charlet  P.  Miller,  attomej  and 

SeteeU,  Pierce  t&  SMdom,  atton 
and  Robert  Setoelif  qf  eounaei)  for 

Among  the  privileges  or  franchi 
tion  of  the  eity  of  New  Tort  by  tl 
having  certain  officers,  named  io 
these  officers  are  the  commiseionei 
coaneel  to  the  corporation.  The  ] 
conferred  by  the  charter  Qpon  the 
the  right  to  confirm  or  reject  the 
the  board  of  aldermen.  This  pon 
firming  ia  a  tmst  conferred  npon  tl 
aldermen,  and  the  method  of  nsing 
I  control  of  the  courts.  This  tmst  ii 
of  the  people  of  the  city,  each  one 
trutt. 

Section  101  of  chapter  410,  ] 
act),  declares  that  the  common  con 
bers  thereof  are  trustees  of  the  pro 
the  said  city,  and  makes  such  tmst* 
and  responsibilities  imposed  by  Ian 

It  is  to  the  prejndioe  of  the  cit 
that  an  appointment  to  office  is  m 
raption  or  other  nnlawfnl  means,  i 
he  nho  bays  an  office  will  make  1 
manifest  detriment  of  the  public  (3 

Section  53  of  chapter  410,  Laws 
member  of  the  common  council,  o 
promise,  offer  or  give,  or  cause  or  i 
promised,  offered  or  given  *  * 
common  conncil,  or  any  officer  of 
any  money,  goods,  right  in  action 
thing  of  valne,  or  aiiy  pecuniary  s 
pective,  with  intent  to  influence  fa 
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Roosevelt  and  othen  agt.  The  Mayor  of  New  York  and  others. 

or  actiop  on  any  question  ♦  *  «  which  m&j  then  be 
pending  before  him  in  his  official  capacity,  shall  be  deemed 
guilty  of  a  felony ;  and  every  officer  who  shall  accept  any 
such  gift  or  promise  *  *  *  ghall  be  deemed  gnilty  of  a 
felony,  and  shall  upon  conviction  be  disqualified  from  hold- 
ing any  public  office,  «  *  «  and  shall  be  punished  by 
imprisonment  or  by  a  fine,  or  both. 

Kow,  it  is  well  settled  that  public  bodies  and  public  officers 
may  be  restrained  from  proceeding  in  violation  of  law  to  the 
prejudice  of  the  public  or  to  the  injury  of  individual  rights. 
A  usurpation  of  power  may  by  this  process  be  prevented  and 
an  alienation  or  renunciation  of  a  public  franchise  be  forbid- 
den and  restrained.  To  the  extent  that  public  officers  and 
public  bodies  are  trustees  either  of  franchises  or  property  for 
the  benefit  of  the  public,  they  are  amenable  to  the  jurisdic- 
tion of  courts  of  equity  {People  agt.  Canal  Boards  55  N.  y., 
390).  In  the  exercise  of  this  jurisdiction  the  court  proceeds 
upon  substantially  the  same  principles  as  those  which  govern 
their  interference  in  cases  of  trust ;  a  municipal  corporation 
being  regarded  in  equity  as  charged  with  and  made  the 
depositary  of  a  public  trust,  and  thus  amenable  to  the  juris- 
diction of  equity  for  a  breach  of  that  trust  ( ChrUtopher  agt. 
Mayor  J  dkc,  13  Barb.^  667 ;  JHU/iau  agt.  Sharp^  15  Barb.^ 
193;  Stuyveeant  agt.  PearsaUy  Id.,  244;  Dudley  agt. 
TruUeee,  Acy  12  B.  Mon.,  615). 

It  was  suggested  on  the  argument  that  the  appointment  and 
confirmation  were  legal,  and  that  it  was  the  taking  of  bribes 
that  was  illegal,  and  that  therefore  only  the  bribe  taking 
should  be  enjoined.  It  seems  to  me  that  this  distinction  is  not 
a  just  one,  but  that  the  appointing  and  confirming  an  officer 
through  bribery  and  corruption  are  the  illegal  acts  which  may 
l>e  enjoined.  As  long  ago  as  Fdhnof^a  case  {in  the  year  1602), 
it  was  said  that  the  law  doth  so  abhor  fraud  and  covin,  that 
all  acts,  as  well  judicial  as  others,  and  which  of  themselves 
are  just  and  lawful,  yet,  being  mixt  with  fraud  and  deceit, 
are  in  judgment  of  law  wrongful  and  unlawfuL 
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Roosevelt  and  others  agL  Tl 

It  was  contended  on  the 
was  a  legislatirfl  aet  and  dis 
court  Iiad  no  joriBdiction  t 
Davis  agt.  Mayor,  tfec  qf 
this  contentiOD  is  not  true 
manicipal  bod;,  which,  alth< 
legielative  and  even  political 
all  its  powers,  jnet  as  sobjeci 
courts  of  JQStice  to  legal  ; 
correction  as  any  other  bodj 
The  GOppoeition  that  there  < 
any  distinction  whatever,  I 
and  any  other  corporation  a 
of  the  conrts  of  justice  over 
itons,  and  is  as  destitute  of 
conclusion  from  these  remi 
the  case  above  cited,  that  a  c 
to  control  the  exercise  of  £ 
discretion  is  legally  and  hon 
whenever  it  has  grounds  for 
neceasary  to  prevent  abnse,  i 
latioD  of  a  tmst  or  the  coi 
interfere  and  it  is  bonnd  to 
to  believe  that  those  in  w! 
prepared  illegally,  wantonly 
rights  and  sacrifice  interoeti 
to  watch  over  and  protect  (1 
was  made  by  jndge  Gilbsbt 
(63  Boto.,  291). 

Jndge  Dhee  then  proceed 
the  common  council  in  gn 
track  ia  the  streets  of  this 
act,  and  the  condasion  that 
legislative  act  This  is  alB< 
BoswoBTH  came  in  the  sai 
the  conclusion  arrived  at  I 
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Booaevelt  and  otbera  kgt.  The 

compel  the  plaintiffs  to  allege 
to  matntain  an  action,  or  to  p 
facts  that  thej  eee  fit  to  alleg< 

The  right  to  an  iojonction 
to  this  act  most  come  nnder  s 
Procedure,  which  is  in  substa 
of  section  219  of  the  Code  of 
been  held  that  if  snch  right  n 
<}{  section  219,  such  right  mt 
complaint  itself  by  neceesaty 
most  likewise  appear  thereon 
final  injunction,  and  saoh  inj 
dne  form  {Thomp»m  on  Prov. 
eeems  so  hare  been  applied  b 
of  appeals  in  McHenry  agt  i/ 
it  is  said  tliat  a  temporary  inji 
does  not  appear  from  the  face 
tLS  is  entitled  to  the  final  relief 
£nch  fact  cannot  be  aaid  to  i 
there  is  no  complaint.  For  i. 
action  is  bronght  nnder  the  ac 
Affidavits  for  facts  to  supply  t 

On  the  ailment  of  the  mot 
contended  that  section  628  of 
the  court  power  to  issue  an  ii 
the  complaint,  and  this  constn 
by  one  of  the  counsel  for  the 
■coansel  for  the  defendants  d( 
that  where  it  appears  from  tl 
■demands  and  is  entitled  to  a  j 
restraining  the  commission  ( 
commission  or  continiiancg  of 
the  action,  would  produce  Inju 
•order  may  be  granted  to  reatr 
right  to  an  injunction  dependi 
The  naturo  of  the  action  cat 


Tork  and  othen. 

that  the  granting 
[unction  does  not 

upon  the  failnre 
t  the  time  of  the 
ction  safficieat  to  * 
ipon  one  or  more  , 
18  anything,  that 
ovided  by  eection 
raplaint  is  eerved 
I  it,  sach  vacation 
all  not  prejndice 
vacate  an  injnnc- 
does  not  set  forth 
itiS  to  the  iajnnc- 
njanction  should  , 
bont  a  complaint, 
hoold  be  vacated. 
lie  injonction  was 
York  is  abont  to 
»s,  and  that  snch 
iToagh  a  corrupt 
Tbesa  allegations 
oard  of  aldermen, 
ad  for  this  reason, 

contained  in  the 

is  concerned  the 
petent  evidence  I 
m. 

ad  with  Franklin 
;  that  he  was  one 

bj  the  aqnednct 
I  a  new  aqnednct ; 
d  work,  and  after 
he  lowest  bidder 
B  of  the  aqnednct 
'  him  to  come  to 


RooKTeIC  and  oil 

be  pven  {People  a 
veil  stated  in  fJig 
lows :  "  When  frai 
iDJanction,  the  alle 
definite  acts  of  frai 
in  the  abeenve  of 
vill  not  interfere, 
•  *  *  "An  inji 
granted  in  the  first 
case  and  npon  poi 
the  application  fo 
argnmentatire  alle 
suffice  to  meet  the  i 
home  in  mind  that 
the  moving  papers 
the  reasons  above  s 
The  questions  in 
greatest  importauo 
of  this  state,  of  the 
text  books  on  corp 
not  been  able  to  fin 
which  courts  of  eqi 
from  corroptly  gra 
cases  of  Davie  agl 
agt.  The  Mayor  (IS 
193).  I  have  foui 
been  restrained  fr 
be  to  the  detrimen 
oa«et  (1  Lancatter 
of  excise  in  grantii 
was  set  aside.  I  o 
doing  of  an  illegal 
act  when  done.  T 
who  tiae  secared 
office  until  his  ap 
that  I  have  not  exi 


t;  Peo^  ftgt.  Dwyer; 
that  A  court  of  eqnity 
ifficerB  from  making  a 
srejndice  of  the  pnblio. 
>n  of  a  legialfttive  body. 


RT. 

lTIDBOn,  as  sheriff,  &c. 
)r  protidtd  for  by  (Ait  teetioit 


e,  «Ucli  st&jB  proceedings 
ifae  bondsmaa  of  an  escaped 
}uit  will  not  grant  It  where 


iff  on  hie  jadgoient  for 
t  from  tho  sureties  on 
Flanagan,  an  escaped 
dant  had  not  prooeeded 


k,  for  defendant. 

lave  moved  for  a  9um- 
immediataly  npon  the 
Had  ha  done  so  this 
jeessory,  as  the  amount 
short  time.  Certainly 
lould  have  been  made 
ibsenca  there  is  no  evi- 
le  intention  of  section 
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Potts  sgL  Daridai 

170  of  the  Code  was  to  protect  the  i 
everythiuff  which  the  law  permits  pn 
collect  from  the  snreties.  For  aught 
has  not  sued  the  saretiea  yet.  Undei 
not  entitled  to  the  favor  which  migl 
accorded  to  him  nnder  sectaoa  170. 
denied,  with  coetB,  and  the  stay  racab 
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Jahks  Potts,  judgment  plaintiS,  agt. 
aoN,  as  eherifE,  &c.,  jadgmc 

Praettee  —  Supplgmentarj/  prtxx^dingi  againm 
ment  dettiv —  T/iird  partg  order,  what  iAauJ 
udvre,  leetioa  2441. 

A  tbird  part7  order,  before  the  return  of  ei 
matters  requisite  to  an  affidavit  Kad  ordt 
debtor  himself  before  the  return  of  an  ex 
plemeetary  proceedingB  can  be  maintaioei 

Is  a  judgment  debtor.* 

Special  Term,  January,  1885. 

Jddqmehx  plaintiff  took  ont  a  thin 
the  Bowery  Kational  Bank,  ckiminj 
was  indebted  to  the  judgment  defen 
New  York  county,  in  a  earn  exoe 
execution  waa  in  the  coroner's  ha 
returned.  Counsel  for  defendant  n 
order  on  the  ground  that  the  demand 
on  an  order  to  examine  the  jndgmeni 

'In  a  previoiu  ordertoexamiue  thesheril 
Lawhbncb,  J.,  held  the  order  to  examine 
stating  the  points  required  in  Badtett  agt. 
of  property,  &C.  It  seemed  to  be  agreed  ti 
plementary  proceedings  could  be  matnti 
against  the  debtor  of  the  iheTitt,  a  third  pari 
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Marshall  agt.  Bresler. 


the  individual,  for  the  title  omits  the  word  "as**  before 
administrator  {Bannon  agt.  Mc  Grove,  46  JT.  T.  Supr.^  617; 
Shddon  agt.  Hay^  11  How.  Pr.^  11 ;  StUwell  agt.  CarperUer, 
62  If.  r.,  639 ;  Merritt  agt.  Seaman,  6  iT.  F.,  163 ;  Gould  agt. 
(?iaM,  19  5arJ.,  197).  Where  the  title  is  thus  defective  it 
must  appear  in  tlie  body  of  the  complaint  that  plaintiff  saes 
in  that  capacity  {bowler  agt.  Weatervett,  17  -4&J.  Pr.,  63 ; 
Gould  agt.  GlaaSy  supra ;  Shuler  agt  Meyere,  5  Lans.^  170). 
There  is  no  intimation  of  any  representative  capacity  in  the 
complaint  {fiannon  agt  McGrove^  eupra;  Carpenter  agt 
StilweUy  supra).  It  appears  by  the  complaint  that  Louisa 
Marshall  was  living  on  May  10,  1878,  while,  according  to  the 
copy  of  it  served  on  the  defendant,  letters  of  administration 
on  her  estate  were  issued  to  the  plaintiff  on  February  9, 1873. 
Admitting  that  this  is  an  error  of  the  copyist  in  transcribing, 
yet  the  party  serving  it  is  bound  by  it  {Fishe  agt  NMe^ 
Daily  Reg.^  May  31,  1883 ;  see  Bank  agt.  Tan  Rensselaer^ 
6  HUL,  240).  The  allegation  is  fatally  defective  in  not  aver- 
ring that  the  plaintiff  is  administrator  at  the  time  of  bringing 
the  suit  {^See  Forrest  agt  Mayor ^  13  AVb.^  350;  Gould  agt 
Glass^  supra ;  Shuler  agt.  Meyers,  supra ;  A  ustin  agt.  Munro 
47  N.  T.y  363).  This  defect  distinguishes  the  present  case 
from  those  holding  that  the  representative  capacity  need  not 
appear  in  the  title  {Fowler  agt.  Westervelt^  supra ;  Beers  agt 
Shannon^  12  Run^  161). 

Henderson  Benedict^  for  respondent  claimed  that  the  cause 
of  action  was  sufficient,  as  the  defendant  being  found  here 
with  assets  could  be  required  to  account  as  a  trustee.  He  is 
not  sued  as  administrator.  Payment  cannot  be  enforced  in 
Germany,  because  both  the  defendant  and  the  property  are 
here,  and  if  it  could  not  be  accomplished  here  a  failure  of 
justice  would  be  the  result.  The  principle  was  adopted  as 
long  ago  as  A.  D.  1600  in  Dowdale^s  <xbse  (6  Co.  R.\  through 
lord  Coke,  who  said :  "  If  the  executor  have  goods  in  any 
part  of  the  world,  he  should  be  charged  in  respect  of  them." 
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Harrittll  agt  Breder. 

omissioii  to  arer  Iiis  appointment  would  not  be  enough,  for 
then  it  coald  onl j  be  raiaed  by  answer  ailing  his  non-appoint- 
ment  {Code^  90c  488 ;  Phanix  Batik  agt  Donnelly  40  If.  T^ 
410 ;  Barday  agt  Quicknlner  M.  Co.j  6  Lans,,  25 ;  Bank 
agt  Cofiert,  10  Ahb.  N,  C.^  85).  The  omission  of  the  word 
^as"  before  administrator  in  the  title  does  not  affect  plain- 
ti£Ps  l^;al  capacity  to  sae  or  prevent  him  from  claiming  as 
administrator  (Beers  agt  Shanwn^  73  N.  7.,  292 ;  StUwdl 
agt  Carpenter^  62  N.  PI,  639).  In  determining  whether  the 
plaintiff  saes  as  administrator  the  whole  pleading  mnst  be 
considered  {Stilwell  agt  Carpenter,  supra).  As  the  clerical 
error,  which  gives  the  date  of  plaintiff's  letters  of  adminiatraticm 
1873  instead  of  1883,  only  exists  in  the  copy  and  not  in  orig- 
inal complaint,  it  mnst  be  disregarded  and  cannot  disturb  this 
judgment  {Chatham  Not,  Bank  agt  MerehanUi*  Nat.  Bank^ 
1  Buny  702;  Code^  «e(?.  721,  stsb.  9).  The  error  conld  not 
mislead  the  defendant  ( Union  Furnace  Co.  agt  Shepherd,  2 
SiU,  413;  BueeeU  agt  St.  Nicholas  Ins.  Co.,  41  Supr.  CL 
[J.  dk  &],  279 ;  Parkhurst  agt.  Wolf,  47  id.,  320).  Even  if 
calculated  to  mislead  it  is  not  a  gronnd  of  demnrrer  and  could 
only  be  taken  advantage  of  by  moving  to  set  aside  the  service 
{Nones  agt  The  Hope  M.  Z.  Ins.  Co.,  8  Barb.,  541 ;  Onion 
Furnace  Co.  agt.  Shepherd,  supra).  Even  with  the  lett«« 
dated  1873  no  absence  of  capacity  to  sue  was  shown,  for  their 
issuing  established  his  capacity  and  they  were  prima  facie 
evidence  of  the  surrogate's  jurisdiction,  and  they  conld  not 
be  questioned  in  this  collateral  proceeding  {Belden  agt 
Meeker,  47  N.  T.,  30  J ;  Rodergas  agt  East  Biver  S.  B.,  68 
N.  T.,  460), 

^  Dtkmak,  c/I —  This  is  an  action  by  an  administrator  to  com* 
pel  the  defendant  to  account  for  money  received  by  him  for 
the  plaintiff's  intestate.  The  defendant  has  demurred  to  the 
complaint,  and  has  assigned  for  his  objections  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  and  that 
the  plaintiff  has  no  legal  capacity  to  sue  for  the  reason  that 
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The  People  ex  rd.  MiUspaugfa  agt.  Town  Auditors  of  Shawangunk. 

county,  whereby  he  was  appointed  adminietrator,  and  there- 
upon having  qualified  he  entered  upon  the  duties  of  his  office. 

The  action  is  brought  bv  Bichard  Marshall  administrator, 
&c.,  of  Louisa  Marshall,  deceased,  the  judgment  will  be 
entered  under  the  same  title,  and  when  the  plaintiff  collects 
the  money  which  the  defendant  by  this  demurrer  admits  is  in 
his  hands,  he  will  hold  the  same  in  his  representative  capacity 
as  administrator  of  the  estate  of  Louisa  Marshall. 

The  order  and  judgment  appealed  from  should  be  affirmed, 
with  costs. 

Babnabd,  0.  <r.,  and  Pratt,  J.,  concur. 
Judgment  and  order  affirmed,  with  costs. 


SUPREME  COURT. 


The  People  of  the  State  of  New  Tobk  ex  rd.  Joseph 
MiLLSPAUGH  agt.  The  Board  of  Town  Am>rroB8  of  the 
Town  of  Shawangunk. 

OouMtaJbie^Mandamui-^WhanwULimu  to  board  of  town  auditors  regu^ 
ing  them  to  audit  eomtaXM  hiU'—  When  and  how  number  of  oomtablee  far 
a  town  to  befloBed— When  Justicee  of  tne  peace  may  appoint 

When  a  clear  legal  duty  devolTes  upon  an  officer  or  upon  a  board 
of  officers,  which  he  or  it  refuses  to  discharge,  a  mandamus  will  lie  to 
compel  the  performance  of  that  which  the  law  requires  to  be  done. 

Although  the  rule  of  law  is  that  generally  the  courts  will  not  interfere  by 
mandamue,  when  a  party  has  an  adequate  remedy  by  action,  it  does  not 
apply  to  a  case  in  which  when  an  officer  refuses  to  discharge  his  duty 
by  an  appeal  to  some  other  officer  the  desired  relief  may  be  obtained, 
but  to  one  in  which  a  court  is  asked  to  interfere  by  mandamue  when 
the  party  has  a  complete  remedy  by  action. 

The  relator  presented  to  the  board  of  town  auditors  a  bill  for  senrices  aa 
one  of  the  constables  of  such  town,  which  such  board  refused  to  con- 
aider  or  to  allow  in  whole  or  in  part.  The  bill  was  made  out  in  detail 
and  yerifled  substantially  as  prescribed  in  section  70  of  1  Revised 
Statutes  (m  ed.\  page  845.    It  is  objected  that  the  bill  was  not  properly 
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The  Peoplo  ex  rd.  Millspaugh  agU  Town  Auditors  of  Shawangoiik. 

First.  It  is  Baid  that  a  writ  of  mandamus  will  not  lie,  wbea 
a  party  has  another  remedy,  and  that  as  by  chapter  832  of  the 
Laws  of  1866  the  relator  has  an  appeal  to  the  board  of  Bape^ 
visors  the  writ  should  not  issue.  It  is  perfectly  well  settled 
than  when  a  clear  legal  duty  devolves  upon  an  officer  or  upon 
a  board  of  officers,  which  he  or  it  refuses  to  discharge,  that  t 
fnandamua  will  lie  to  compel  the  performance  of  that  which 
the  law  requires  to  be  done.  Np  other  legal  remedy  exists  to 
the  relator  in  this  case.  It  is  no  excuse  for  the  respondents 
that  the  board  of  supervisors  can  do  what  they  have  refused 
to  do.  Their  duty  is  still  undischarged,  and  its  dischai^  may  ' 
be  compelled.  The  rule  of  law  which  the  respondents  invoke 
ihas  no  application.  That  rule  is,  that  generally  the  courts 
will  not  interfere  by  mandamus  when  a  party  has  an  adequate 
(remedy  by  action.  It  does  not  apply  to  a  case  in  which  when 
An  officer  refuses  to  discharge  his  duty  by  an  appeal  to  some 
other  officer  the  desired  relief  may  be  obtained,  but  to  one  in 
which  a  court  is  asked  to  interfere  by  mandamus  when  the 
iparty  has  a  complete  remedy  by  action. 

Second.  It  is  urged  that  the  bill  of  the  relator  was  not 
properly  verified  because  the  verification  did  not  conform  to 
•section  2  of  chapter  820  of  Laws  of  1869.  To  this  objection 
there  are  two  answers:  1st  The  section  referred  to  only 
Applies  to  a  bill  in  which  the  officer  claims  ^'  the  increase  or 
Additional  travel  fees  provided  for  in  this  act,"  that  is  to  say, 
those  which  said  act  allows.  If  the  section  of  the  act  of  1869, 
just  referred  to,  was  in  force  it  would  justify  the  board  in 
rejecting  any  charge  for  "  additional  travel  fees,"  but  it  did  not 
justify  the  refusal  to  consider  the  bill,  and  to  audit  so  much 
•of  it  as  was  proper  to  be  audited.  2d.  But  that  section  is  no 
longer  in  force.  It  only  applied  to  the  additional  fees,  which 
ihat  act  gave.  That  act  amended  section  8  of  the  act  of  1866 
prescribing  the  fees  of  constables  in  criminal  cases,  and  r^, 
•course  the  provision  as  to  proof  of  the  services  claimed  undc  * 
such  act  of  1869  existed  only  so  long  as  the  rate  oi  compe 
nation  thereby  given  was  m  life.    Chapter  824  of  the  Lai  \ 
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The  People  tx  rA.  Hillspaui 

however,  determinisg  tl 
ruled  on  the  ground  that 
The  general  nnmber  of  < 
\Qth  ed.),  823,  too.  8).  Tl 
town  meeting  "to  detei 
*  *  *  shall  be  chosen 
year."  When,  therefore, 
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All  the  objections  mad 
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Hayward  agt.  McDonald  ei  al, 

it  proceeds,  as  palpably  it  must,  upon  some  special  equities 
entirely  foreign  to  the  case  against  the  heirs  ander  the  statute. 
These  equities,  as  we  have  gleaned  with  some  difficalty  from 
the  pemsal  of  this  exceedingly  loose  and  confusing  complaint, 
are  the  insolvency  of  the  executors  and  the  hust  that  the 
services  rendered  under  the  contracts  tended  to  the  oonsenra- 
don  and  protection  of  the  estate.  It  is  apparent  that  this  is 
A  distinct  action  from  an  action  under  the  statute  against  the 
heirs  upon  contracts  made  by  the  testator  in  his  lifetime ;  dis- 
tinct in  its  scope  and  object,  and  requiring  different  parties, 
allegations  and  proofs  as  to  the  parties.  It  has  been  repeatedly 
held  that  in  an  action  by  a  creditor  to  charge  the  heir  in 
respect  to  lands  descended,  the  personal  representatiyes  cannot 
be  joined  {Mersereau  agt  Ryerss^  3  CoinH.^  262,  cititig 
JSutta  agt.  Genung^  6  Paige^  259,  and  Sohermerham  agt. 
Borhydt^  9  id.y  45).  The  heirs  must  all  be  sued  jointly 
{Code^  sec,  1846),  and  they  are  respectively  liable,  to  the  extent 
of  the  estate  which  descended  to  them,  for  debts  of  the 
deceased  growing  out  of  his  contracts  {Sec.  1843).  A  method 
is  provided  of  enforcing  this  liability  either  by  charging  the 
estate,  if  it  has  not  been  aliened  {Sec.  1852),  or,  if  it  has  and 
the  creditor  so  elects,  by  charging  the  heir  personally  {See. 
1854).  ITnder  no  circumstances,  however,  are  the  heirs  pei^ 
sonally  liable  for  debts  incurred  by  the  executors.  If,  then, 
these  debts,  which  the  law  treats  as  personal  obligations  of  the 
executors,  are  to  be  impressed  upon  the  decedent^s  real  estate 
at  all,  it  can  only  be,  as  already  suggested,  by  the  application 
of  equitable  principles  entirely  foreign  to  the  statutes  r^nlat> 
ing  ^^  actions  relating  to  decedents's  estates."  That  some  such 
action  might  be  maintained  ^^  in  case  of  the  fraud  or  insolvency 
of  the  executor  "  was  hinted  at  in  Ferrin  agt.  Myrick  (41 
If.  Y.y  325),  but  it  was  "  an  equitable  cause  of  action,**  which 
as  the  court  intimated  *^  would  probably  be  created  agains 
the  estate."  In  this  same  case  Mr.  justice  Hinrr,  aft< 
reviewing  the  authorities,  held  the  principle  to  be  settled,  tha 
causes  of  action  against  executors  as  such — that  is,  upon  coi 
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him  from  appointing  to,  or  nominating  for,  the  office  of  commiaBioner 
of  public  works,  or  the  office  of  counsel  to  the  corporation,  any  person 
until  the  further  order  of  this  court  After  adopting  the  condu- 
^ons  reached  by  Judge  Tbuax  on  the  dissolution  of  this  injunctioa 
(JM,  ante,  205): 

HM,  fir$t,  that  the  decision  of  Judge  Tbuaz  Is  no  bar  to  the  present  appli- 
cation. During  the  existence  of  the  injunction  the  defendant  was  bound 
to  obey  it,  unless  it  was  not  merely  voidable  but  absolutely  void,  for  the 
reason  that  it  was  made  without  any  Jurisdiction  whatever. 

Seeand,  A  party  will  be  in  contempt  for  breach  of  an  injunction,  if  the 
officer  allowing  it  had  Jurisdiction,  notwithstanding  that  it  was  aiTone> 
ously  granted,  and  for  an  insufficient  cause. 

Third.  A  Judge  of  the  court  of  common  pleas  is  a  county  Judge  within 
the  meaning  of  section  606  of  the  Code  of  Civil  Procedure,  and  under 
section  772  an  order  may  be  granted  by  a  Judge  of  the  court  out  of 
court;  it  may  be  nuule  by  any  Justice  of  the  supreme  court,  or  by  any 
.  Judge  of  the  superior  court  in  the  county  wherein  his  court  is  located, 
or  by  the  county  Judge  of  the  county  where  the  action  is  triable,  or  in 
which  the  attorney  for  the  applicant  resides. 

Fourth.  Section  1809  of  the  Code  of  Civil  Procedure  does  not  apply  to  the 
corporation  of  the  city  of  New  YorK,  nor  to  any  officer  thereof. 

I^flh,  While  in  a  case  fallhig  within  section  608  of  the  Code  of  Civil 
Procedure,  which  applies  to  this  case,  the  court  or  Judge  as  a  matter  of 
orderly  practice  should  insist  upon  the  presentation  of  a  formal  com- 
plaint  at  the  time  of  the  application  for  an  injunction,  a  failure  to  do 
so  on  granting  the  injunction,  though  it  may  constitute  ground  for  a 
subsequent  motion  to  vacate,  is  not  a  Jurisdictional  defect  which  renden 
the  injunction  iptffaeto  void. 

S&eth.  While  the  Judge  had  the  power  to  vacate  the  order  of  injunction 
for  the  reason  that  the  proper  practice  had  not  been  observed  by  the 
plaintiffs  in  the  procurement  of  it,  the  Judge  was  not  without  Jurisdic- 
tion in  granting  it 

JSevenih,  In  every  aspect  of  thi^  case  the  Judge  had  sufficient  jurisdiction 
to  grant  an  order  of  injunction  in  it,  and  consequently  the  injunction 
he  granted  was  valid  in  law  as  long  as  it  remained  in  force  and  the 
defendant  had  no  right  to  disobey  it. 

Eighth,  'I'he  defendant  failed  to  establish  any  excuse  of  which  the  law  can 
take  cognizance,  and  is  guilty  of  a  willful  disobedience  to  the  lawful 
mandate  of  this  court  in  deliberately  violating  the  order  of  injunction 
served  upon  him,  and  is  guilty  of  a  criminal  contempt  of  this  court. 

IfifUh.  Because  the  defendant  acted  by  advice  of  counsel  is  not  a  legal 
reason  why  he  should  not  be  punished,  but  is  only  an  extenuating  cir- 
cumstance to  be  considered  in  meting  out  punishment 

Speeial  Term^  FebTua/ry^  1885. 
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Monoir  to  punish  the  defendant  for  contempt  in  disobeying 
an  order  of  injunction  granted  in  this  action. 

Charles  P.  JftUer^  attorney  and  counsel,  for  plaintiffs. 

SewMy  Pierce  <b  Sheldon^  attomeyB,  and  David  Dudley 
Fidd  and  Rdberi  SewM^  of  counsel,  for  defendant. 

Fbexdm AH,  J,  —  This  is  an  application  on  behalf  of  the 
plaintiffs  that  the  defendant  Franklin  Edson  be  punished  for 
a  contempt  of  this  court  in  willfully  disobeying  and  violating 
an  order  of  injunction  heretofore  granted  in  this  action  by  the 
Hon.  MiLBS  Bbaoh,  a  judge  of  the  court  of  common  pleas  for 
the  city  and  county  of  New  York,  by  which  the  said  defend- 
ant, as  mayor  of  the  city  of  New  York^  was  enjoined  and 
restrained  from  appointing  to,  or  nominating  for,  the  office  of 
commissioner  of  public  works,  or  the  office  of  counsel  to  the 
corporation,  any  person  until  the  further  order  of  this  court. 

A  copy  of  the  said  order  of  injunction,  together  with  a  copy 
of  the  bond  or  undertaking  given  by  the  plaintiffs  on  its 
procurement,  and  a  copy  of  the  summons  in  the  action, 
accompanied  by  copies  of  the  affidavits  on  which  the  order 
was  granted,  having  been  duly  served  on  the  defendant  on 
the  30th  day  of  December,  1884,  no  question  arises  as  to  the 
jurisdiction  of  the  court  over  the  person  of  the  defendant, 
provided  there  was  jurisdiction  in  other  respects.  Since  the 
service  thus  made  the  question  whether  the  injunction  should 
be  continued  during  the  pendency  of  the  action  was  elabo- 
rately argued  before  the  Hon.  Chakles  H.  Tbuax,  at  a  special 
term  of  this  court,  and  that  learned  judge  decided  that  the  motion 
for  the  continuance  of  the  injunction  should  be  denied  and  that 
the  preliminary  injunction  should  be  dissolved  {Ante  205). 

This  decision  is  no  bar  to  the  present  application.    During 

the  existence  of  the  injunction  the  defendant  was  bound  to 

obey  it,  unless  it  was  not  merely  voidable  but  absolutely  void, 

for  the  reason  that  it  was  made  without  any  jurisdiction  what-^ 

)ver.    Chancellor  Walwobth,  in  The  People  agt.  Spavlding 
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Fitz-John  Porter.  That  the  affidavits  contained  competent 
proof  only  to  such  a  limited  extent  has  been  expressly  decided 
by  judge  Tsuax.  Bat  from  that  it  does  not  follow  that  the 
injunction,  though  too  broad,  was  without  jurisdiction. 

The  papei%  presented  on  the  application  for  the  injunction 
showed  that  the  action  was  brought  under  chapter  531  of  the 
Laws  of  1881,  entitled  *'An  act  for  the  protection  of  tax-payers." 
This  Statute  provides  that  all  officers,  agents,  commissioners 
and  other  persons  acting  for  and  on  behalf  of  any  county, 
town,  village  or  municipal  corporation  in  this  state,  and  each 
and  every  one  of  them,  may  be  prosecuted,  and  an  action  or 
actions  may  be  maintained  against  them  to  prevent  any  illegal 
official  act  on  the  part  of  any  such  officers,  agents,  commis- 
sioners or  other  persons,  or  to  prevent  waste  or  injury  to  any 
property,  funds  or  estate  of  such  county,  town,  village  or 
municipal  corporation  by  any  person  whose  assessment  or  by 
any  number  of  persons  jointly  the  sum  of  whose  assessments 
shall  amount  to  $1,000,  and  who  shall  be  liable  to  pay  taxes 
en  such  assessment  or  assessments  in  the  county,  town,  village 
or  municipal  corporation  to  prevent  the  waste  or  injury  of 
whose  property  the  action  is  brought,  or  who  have  been 
assessed  or  paid  taxes  therein  upon  an  assessment  or  assess- 
ments of  the  above  named  amount  within  one  year  previous 
to  the  commencement  of  any  such  action  or  actions. 

This  statute  took  the  place  of  chapter  435  of  the  Laws  of 
1880,  which  it  repealed.  The  act  of  1880  amended  chapter 
526  of  the  Laws  of  1879,  wliich  amended  chapter  161  of  the 
Laws  of  1872,  which  was  the  first  of  the  so-called  tax-payers' 
acts.  The  act  last  referred  to  conferred  upon  certain  tax- 
payers therein  described  the  right  to  prosecute  all  officers  and 
agents  acting  for  and  on  behalf  of  any  county,  town  or 
municipal  corporation  in  order  to  prevent  waste  or  injury  to 
any  property,  funds  or  estate  of  such  county,  town  or  muni- 
cipal corporation.  By  thcr  act  of  1881  all  officers  and  agents 
of  villages  were  included  and  the  right  of  action  enlarged  so 
l»  to  enable  the  complaining  tax-payers  not  only  to  prevent 
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the  legislature,  and  all  complaints  on  that  score  should  be 
addressed  to  that  body.  Wliile  the  dntj  remains  cast  upon 
the  courts  to  entertain  such  suits,  and  to  grant  injunctions 
therein,  they  are  bound  to  obey  the  will  of  the  sovereign  power 
of  the  state  in  the  premises.  All  they  can  do  is  to  require 
full  and  competent  proof,  and  to  hold  plaintiffs  to  strict  prac- 
tice. The  officers  of  municipal  corporations,  and  all  other 
officers  covered  by  the  acts  referred  to,  will  do  well  hereafter 
to  bear  these  matters  in  mind  and  to  regulate  their  official 
conduct  accordingly. 

Having  shown  that  the  order  of  injunction  was  valid  and 
that  it  should  have  been  obeyed,  it  now  becomes  material  to 
inquire  into  its  violation  and  the  manner  in  which  and  the 
drcumstances  under  which  it  was  violated. 

It  was  served  with  the  other  papers  hereinbefore  enumerated 
upon  the  defendant  as  mayor,  and  upon  each  of  the  other 
defendants  herein  who  were  aldermen,  on  the  30th  of  Decem- 
ber, 1884.  Un  the  same  day  the  bond  given  by  the  plaintiffs 
and  approved  by  judge  Bba.ch  was  filed  in  the  county  clerk's 
office.  The  injunction  enjoined  and  restrained  the  appoint- 
ment or  nomination,  and  the  confirmation  of  any  nomination, 
of  any  person  to  the  office  of  commissioner  of  public  works 
or  the  office  of  counsel  to  the  corporation  until  the  further 
order  of  this  court  to  be  made  and  entered  upon  a  hearing  to 
be  had  the  next  day,  namely,  December  31,  1884,  at  eleven 
o'clock  in  the  forenoon  of  that  day,  at  a  special  term  of  this 
court  At  the  time  and  place  specified  the  motion  for  the 
continuance  of  the  injunction  was  duly  argued  on  behalf  of 
the  plaintiffs,  and  opposed  on  behalf  of  the  defendant  Edson, 
aa  well  as  on  behalf  of  certain  others  of  the  defendants,  before 
judge  TfiUAZ,  as  already  stated.  The  defendant  Edson  offered 
no  proof  in  denial  of  the  charges  made  against  him.  Some  of 
the  aldermen  did.  The  arguments  on  the  motion  were  con- 
cluded at  four  p.  M.,  on  the  31st  of  December,  1884,  and  the 
judge  reserved  his  decision.  Thereupon,  a  little  later  on  the 
same  day,  and  before  any  decision  had  been  rendered,  the 
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will  Dot  be  distnrbod.  But  it  has  been  freqaently  held  thitif 
an  error  iu  principle  appeajs  in  the  report  of  Boeh  commis- 
BioDera  the  report  will  not  be  conGrtned  (Matter  of  J^urmaa 
iitreet,  17  Wend.,  663,  remarka  qf  Bbohbon,  J.,  ^.  663,  664; 
MtOter  of  Central  Park  EOeneion,  16  Abb,,  56 ;  Matter  of 
Comrs.  of  Central  Park,  SI  Barb.,  277,  and  cages  cited). 

In  the  M<^er of  Furman Street  {supra),  Bboctbon,  5.,st,ji: 
"  Not  only  the  corporation,  bnt  the  individaala  who  may  be 
affected,  are  entitled  to  a  fall  and  explicit  statement  of  the 
groands  on  which  the  commissioners  proceed.  This  eonrse  is 
necessary  to  protect  parties  in  the  enjoyment  of  their  rights 
and  to  afford  them  ample  means  for  seeking  redress  when 
they  think  themselves  injnred.  *  *  *  It  is  the  more 
important  that  the  commissioners  shonid  state  explicitly  the 
gronnds  on  which  they  proceed  from  the  consideration  that 
the  reviews  on  appeal  can,  for  the  most  part,  extend  only  to 
en-ors  in  principle." 

Id  the  abeence  of  the  explanation  it  is  apparent,  I  think, 
that  an  error  in  principle  has  been  coramitr,ed  in  this  case. 
Even  if  it  be  trae,  as  contended  by  the  learned  counsel  to  th) 
corporation,  that  under  the  statnte  the  commissioners  have  i 
discretion  in  determining  what  lands  are  benefited  by  thi 
improvement,  it  shoald  be  shown,  I  think,  by  their  repor 
and  proceedings,  why  they  have  omitted  any  particular  landi 
embraced  within  the  area  of  assessment  from  such  asseesment 

To  illnstrate :  If  there  were  within  the  area  of  aseessmem 
two  adjacent  pieces  of  land  of  equal  dimensions  belonging  U 
individuals,  and  the  commissionen  should  assess  one  piece  foi 
benefit,  omitting  the  other  from  assessment  entirely,  the  conn 
wonid  be  obliged  to  say,  I  think,  that  the  commissioners  b» 
-erred  in  so  doing,  unless  some  explanations  were  given  foi 
the  omission.     Should  any  other  rule  be  applied  to  this  o 
becanse  the  omitted  lands  are  nsed  for  railway  porpoeest 
think  not.    Suppose  that  all  the  lands  embraced  within 
area  of  assessment  were  used  for  railway  parpoeea,  wo' 


Dodge. 

Uintilh  stand  in  the  ume  rel^ 
e  summons  and  complaint, 
e  Code  of  Civil  Procedure,  in 
efendaats  to  be  sererally  liable, 
rest  left  ouL  An  action  under 
ui  alleKation  in  tbe  complaint 
an  wliere  the  parties  are  alleged 

>m  answering  questions,  under 
>f  Cl^  Pfocedure,  as  to  penal- 
7  as  will  escuae  the  defendant 
.end  to  expose  liim'fo  a  verdict 


iBBT  and  Fbebdhait,  JJ. 

t,  entered  on  the  report  of 

the  defendants,  trastees  of 
r,  a  corporation  organized 
ict,  to  recover  a  debt  dne 
I  an  omiseion  to  make,  file 
red  b;  the  twelfth  section 
d  Pond  were  served  with 
aeues  were  referred  to  be 

and  on  tbe  15th  day  of 
»>mpany  acting  throngh 
'  npoD  tbe  secarity  of  a 
'om  tbe  company  to  tbe 
fs.  Upon  tlie  sale  of  tbe 
iBt  March,  1882,  a  balance 
ae  from  thie  company  to 
waa  a  tmstce  of  tlie  com- 
sded. 

B  Edward  H.  Woodward, 
dant  Dodge.    A  meeting 
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tend  to  expose  him  to  a  peoal  liability, 
t  the  witness  was  onlj  excused  from 
hich  would  tend  to  render  him  crimin- 
ndant's  liability  nnder  the  complaint  ia 
Palmery  48  Supr.  Oi.,  231;  Wkitney 
9,  68  JH,  Y.,  37,  and  <xues  cited  under 
on  of  privity  was  duly  raised  and  prop- 
request  of  connsel  for  the  witness  (who 
d  it  was  error  on  the  part  of  tlie  referee 
t  {The  People  agt.  Brown,  72  N.  Y., 
f,  1  Denio,  319;  Taylor  agt.  Wood,  3 

agt.  Eetchford,  6  CW.,  252).  The 
Y  the  referee  was  error.  A  witness  is 
n  answer  which  will  tend  to  expose  Iiim 
ire  {Code  of  CivU  Pro.,  see.  637).  This 
)  and  extends  to  everything  in  the  nature 
re  {LvovngaUme  agt.  Tompkina,  4  Johns. 
Salina  Bank-,  1  ilT.  Y.,  83). 

rior,  for  respondents,  made  and  argued 

was  a  tmsteg  de  facto,  and  as  such  is 
"ienning  agt  Pvleaton,  55  If.  Y.,  655 ; 
\  Y.,  616). 

ie's  ruling  that  defendant  Dodge,  who 
SB,  was  only  excused  from  answering 
1  tend  to  render  him  liable  criminally, 
itrnct  was  error  it  was  not  snoh  error  as 
Bcaose  the  defendant  Bodge  was  in  no 
Zoy«»  agt.  Thayer,  3  Hill,  566 ;  Foote 
'.,  158 ;  2  Ora.  t&  Wai.  on  Jfew  TriaU, 
"eei,  25  i/.  Y.,  510 ;  Lanib  agt.  Camden 
.,  2  I>aly,  475 ;  Bennett  agt.  Auttin,  5 

claims  that  the  plaintifi,  not  having 
defendant  Woodward,  cannot  proceed 
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torf  of  the  esUte,  tiled  in  tbe  mrrogate'a  office  in 
owed  ttfjOSaSl  of  BMeti  sfter  paymeat  of  debts 
igillr  chargeable  vould  be  $1,810 : 
;  been  Imposed  before  the  esUite  had  been  settled 
icree.  it  was  the  dutj  of  Uie  reqwudent,  before 
an  under  it,  to  ascertain  what  the  liabilities  under 
axes  or  otherwise  ;  that  it  wae  too  late  to  question 
and  that  no  case  was  shown  for  either  legal  or 
I  {4fflrm7tg  S.  C,  S7  Hok.,  118) 

t,  Oenaral  Term,  January  1885. 

.  J.,  BsADf  and  Danikls,  JJ. 

order  of  the  spe(»al  term,  committing 
for  noQ-paymeot  of  pereooal  taxes,  &o. 

art,  iot  appellants. 

d,  Jr.,  for  Tespondents. 

his  case  was  disposed  of  at  special  term 
1  ooDsidered  opinion  of  jostice  Lawbbitob 
See  67  How.,  IISJ. 

hown,  the  case  is  a  liard  one  upon  the 
:  policy  requires  that  the  laws  for  secnring 
txes  shonld  be  strictly  enforced.  The 
8  case  held  the  legal  title  of  the  property 
entory  filed  by  them  with  the  surrogate, 
taxation  their  ownershipas  administrators 
:  our  statates,  notwithstanding  the  fact 
efore  and  at  the  time  of  his  death,  was  a 
of  New  Jersey.  There  is  mnch  force  in 
lie  connsel  for  the  respondents  that  the 
mder  section  861  of  the  consolidation  act, 
ter  276  of  the  Iaws  of  1883,  to  redaoe  a 
iea  in  which  it  is  shown  that  the  person 
ly.  This  court  is  not  thereby  authorized 
Hsment  and  try  its  merits  as  if  presented 
art,  and  to  do  that  would  be  to  take  up  on 
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{Hirsck  agt.  Hvtchinson,  64  Haw.  Pr.^  366 ;  S.  CI,  3  Civil 
Pro.  Rep.^  106).  Section  693  of  the  Code  provides :  "  If  a 
warrant  of  attachment  is  levied  npon  the  interest  of  one  or 
more  partners,  in  goods  or  chattels  of  a  partnership,  the  other 
partners,  who  are  not  defendants  in  the  action,  or  any  of 
them,  may  at  any  time  before  final  judgment  apply  *  *  * 
for  an  order  to  discharge  the  attachment  as  to  that  interest." 

Leabnxd,  P,  «/. — The  simple  question  is,  whether  Anderson 
Fowler  at  the  time  of  issuing  the  attachment  was  ^'  not  a 
resident  of  the  state"  (6W^,  %ec.  636,  9vh.  2). 

The  a£Sdavit  of  Henry  Davis  states  that  Fowler  has  been 
openly  and  continuously  a  resident  ef  the  city  of  New  York ;. 
that  his  residence  was  No.  60  East  Sixty  eighth  street ;  that 
he  is  generally  and  commonly  to  be  found  in  that  city ;  that 
the  city  directories  of  New  York  and  of  Chicago  give  his 
residence  as  of  New  York ;  that  his  family  have  resided  there 
for  many  years  past.  Fowler^s  own  affidavit  is  to  the  same 
effect,  so  are  the  affidavits  of  Clifton  and  of  Page. 

On  the  part  of  the  plaintiff  there  is  the  affidavit  on  which 
the  attachment  was  obtained,  that  neither  of  defendants 
reside  in  the  state  of  New  York,  but  in  Chicago.  There  is 
further  affidavit  of  plaintiff  that  the  firm  of  Fowler  Brothers 
has  a  fixed  residence  and  domicile  in  Chicago,  and  that  such 
is  the  understanding  of  the  trade ;  that  bill-heads  of  the  firm 
are  headed  Chicago,  and  letters  dated  there,  &c. 

Aq  affidavit  of  James  that  defendants  stated  that  they 
resided  in  Chicago,  and  that  he  cannot  be  mistaken,  that  this 
statement  was  made  by  Anderson  Fowler.  A  further  affidavit 
of  plaintiff  that  defendants'  names  appear  in  the  directory  of 
Chicago,  and  that  they  cannot  be  found  in  this  state,  and  that 
they  were  then  in  Chicago.  v 

There  is  no  doubt  for  certain  purposes,  for  instance  for 

mccession,  a    distinction  between  domicile    and    residence 

Dupuy  agt  Pemhertonj  53  N.  Zl,  656).     One  may  go  abroad 

[id  reside  abroad  for  instance,  with  no  intention  of  changing 

Vol,  I        37 
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bis  domicile,  and  he  may  thus  retain  his  domicile  in  this 
country  while  residing  in  another.  But  that  distinction  csn 
hardly  be  aaid  to  arise  here. 

Tlie  evidence  shows  that  Fowler's  domicile  and  reddenee 
were  in  New  York  idtj.  There  he  had  his  honse  and  there 
were  his  family.  Absences  on  business  to  Chicago,  though 
frequent,  would  not  necessarily  make  him  a  resident  of 
Chicago.  It  is  undoubtedly  true  that  he  might  make  soch  a 
Atay  in  Chicago  as  would  constitute  residence  there,  though 
Jiis  domicile  were  here  {Haggart  agL  Morgariy  1  Sdd,j  422). 
This  is  seen  in  Towner  agt.  Church  (2  Ahb.^  299),  where  the 
-defendant's  family  resided  in  another  state  and  he  spent  his 
nights  and  Sundays  there  with  them,  but  carried  on  bnsinea 
in  New  York,  being  in  that  city  during  business  hoars.  He 
was  held  not  to  be  a  non-resident. 

But  in  the  present  case  there  is  an  absence  of  those  fads 
which  would  show  that  Fowler's  residence  was  in  Chicago. 
True  the  firm  did  their  business  in  that  city ;  but  the  firm  as 
such  cannot  be  said  to  have  a  residence.  It  is  the  individoal 
members  who  have  residences ;  and  unless  it  be  shown  that 
Fowler  did  more  than  take  occasional  visits  to  Chicago,  we 
liave  no  facts  which  shake  the  presumption  that  he  resides 
where  his  family  and  his  house  are. 

We  think  that  the  weight  of  the  evidence  shows  unqnea* 
itionably  that  Fowler  was  a  resident  of  this  state. 

Order  reversed,  with  ten  dollars  costs,  and  printing,  dis- 
bursements and  attachment  vacated  as  to  Anderson  Fowleri 
with  ten  dollars  costs. 
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Matter  of  the  Petition  of  Phillips  agt.  Phillips. 


SUPREME  COUHT. 

In  the  Matter  of  the  petition  to  revoke  the  prob^  of  the  will 
of  Lbwis  S.  Phillip8,  deceased,  by  Ebastub  JB.  Phillips 
and  Mabt  J.  Ltman,  petitioners  and  appellaDts,  agt.  Mabt 
B.  Phillips^  as  execntrix,  &c.j  respondent. 

WiU — What  M  a  taUd  exeeuHon  as  preacribed  by  ttattUe. 

A  sahflcription  without  a  seal  is  a  valid  execution  of  a  will  relating  to  real 
and  personal  estate. 

The  testator's  acknowledgment,  in  the  presence  of  the  attesting  witness, 
that  the  instrument  presented  for  attestation  ^as  his  last  will  and  testa- 
ment, connected  with  the  fact  that  his  signature  had  then  heen  made 
was  then  seen  by,  each  attesting  witness,  each  linowing  his  handwrit- 
ing, was  a  sufficient  acknowledgment  of  the  genuineness  of  the  signature 
and  a  perfect  identification  thereof. 

It  is  unnecessary  that  the  acknowledgment  be  made  In  the  presence  of 
both  of  the  attesting  witnesses  at  the  same  time,  but  it  is  sufficient  to 
make  it  to  them  severally.  It  is  also  unnecessary  for  the  attesting  wit. 
nesses  to  sign  in  the  presence  of  each  other. 

Where  a  testator  declared  to  his  subscribing  witnesses  severally  that  the 
instrument  by  him  previously  subscribed  was  his  last  will  and  testa- 
ment; it  was  a  sufficient  acknowledgment.  The  subscribing  witnesses 
having  each  seen  the  testator's  subscription  at  the  end  of  the  will  before 
the  instrument  was  declared,  and  knowing  his  handwriting,  it  was  a 
lierfect  identification  of  the  written  words. 

The  attestation  clause,  usually  signed  by  the  attesting  witnesses,  is  no 
part  of  the  wil^  and  it  is  legally  executed  without  the  addition  of  such 
a  clause  if  the  witnesses  attest  in  the  manner  and  form  prescribed  by 
the  statute. 

Where  the  acknowledgment  by  the  testator  of  his  signature  and  the 
attesting  by  the  subscribing  witness  were  simultaneous  acts,  it  satisfies 
the  reason  of  the  statute,  and  is  a  sufficient  compliance  therewith.    » 

Fourth  Department^  Oeneral  Termj  October^  1884. 

Before  Habdik,  P.  J.j  Follett  and  Mbbwin,  JJ. 

Jahuabt  9, 1883,  Lewis  S.  Phillips  died  leaving  a  paper 
purporting  to  be  his  last  will  and  testament,  of  which  the  fol- 
lowing is  a  copy : 

^  To  whom  U  may  concern  : 

*'  Considering  the  nncertainty  of  life,  I  hereby  make  my 
last  will,  by  which  I  give  and  bequeath  all  my  property  and 
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effects,  both  personal  and  real,  to  my  wife  Mary  Bigelow 
Phillips,  and  I  hereby  appoint  her  executrix  of  this  my  will. 

^'  If  she  finds  it  always  oonvenient  to  pay  my  sister  Caroline 
Back  the  sum  of  three  hundred  (300)  dollars  a  year  during 
her  life,  and  also  to  give  my  brother  Edwin  IF.  during  his  life 
the  interest  on  ten  thousand  dollars  (or  seven  hundred  doUars 
per  year),  I  wish  it  to  be  done. 

"  Dated  this  26tb  day  of  February,  1879. 

"LEWIS  S.  PHILLIPS- 
^^  Jambs  A.  Skikkxe,  \ 

*^  William  A.  Bbaoh,  >  WiinesdeB,^ 

**  John  B.  Stbaub,       / 

(In  pencil)  ^T"  "  J.  R  Straub  *'  is  clerk  in  our  store. 
(Indorsed  on  back  in  pencil)  "  My  will." 

The  decedent  left  a  personal  estate  of  the  value  of  $100,000, 
and  left  him  surviving  Mary  B.  Phillips,  widow;  Erastns 
B.  Phillips,  brother ;  Edwin  W.  Phillips,  brother ;  Mary  J. 
Lyman,  sister;  Caroline  Buck,  sister;  and  Stella  PhiUips, 
niece,  the  only  child  of  a  deceased  brother ;  who  are  the  heirs 
and  only  heirs-at-law  and  next  of  kin  of  the  decedent,  all  of 
whom  are  of  full  age. 

February  21,  1888,  the  will  was  admitted  to  probate  by  the 
surrogate  of  the  county  of  Onondaga  33  a  will  of  real  and 
personal  property,  and  letters  testamentary  issued  thereon  to 
Mary  B.  Phillips.  August  14,  1883,  Erastus  B.  Phillips  and 
Mary  J.  Lyman  presented  to  the  surrogate's  court  a  petition, 
pursuant  to  section  2647  of  the  Code  of  Civil  Procedure, 
praying  that  the  probate  of  the  will  be  revoked  upon  the 
grounds  r  (1.)  That  it  was  not  executed  as  prescribed  by  the 
statutes.  (2.)  That  it  was  not  his  free  act  and  deed,  but  was 
procured  to  be  made  by  circumvention  and  undue  influence. 

Citations  were  issued  as  prescribed  by  the  Cpdei  and  the 
matter  was  heard  before  the  surrogate.  Upon  the  hearing  the 
second  ground  alleged,  as  a  reasoa  for  revoking  the  probate, 
vras  abandoned.  The  surrogate  made  a  decision  confirming 
^he  probate^  from  which  this  appeal  is  bronght . 
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Fr^deriek  A.  Lyman^  counsel  for  appellant. 

Imxao  D.  Gatfidd^  ootmael  for  reepondent 

FoLLETT,  «/;<— (8  R.  S.f  63,  Mc.  40.)  ^<  Every  last  will  and 
teitameut  of  real  or  personal  property,  or  both,  shall  be  eze* 
cnted  and  attested  in  the  following  manner : 

**Fir^  It  ahall  be  subscribed  by  the  testator  at  the  end  of  the 
will. 

^Second.  Such  subscription  shall  be  made  by  the  testator,  in 
the  presence  of  each  of  the  attesting  witnesses,  or  shall  be 
acknowledged  by  him  to  have  been  so  made  to  each  of  the 
attesting  witnesses. 

^^  Third.  The  testator  at  the  time  of  making  such  subscription, 
or  at  the  time  of  acknowledging  the  same,  shall  declare  the 
instrument  so  subscribed  to  be  his  last  will  and  testament. 

^^FaurtA,  There  shall  be  at  least  two  attesting  witnesses,  each 
of  whom  shall  sign  his  name  as  a  witness  at  the  end  of  the  will, 
at  the  request  of  the  testator.'' 

The  first  requirement  of  the  statute  was  accurately  complied 
with.  That  it  was  subscribed  at  the  end  of  the  will  is  apparent 
by  inspection.  That  the  subscription  waa  made  by  the  testa- 
tor 18  undisputed.  The  will  is  in  the  testator's  handwriting, 
so  are  the  words  '^  J.  B.  Straab  is  clerk  in  our  store,"  written 
in  pencil  on  t^e  page  with  and  below  the  will ;  so,  also,  are 
the  words  ''  my  will "  indorsed  in  pencil  on  the  back  of  the 
will.  A  subscription  without  a  seal  is  a  valid  execution  of  a 
will  relating  to  real  and  personal  estate  {Matter  of  Diezj  60 
N*  Y.J  88 ;  and  the  etattUe  above  qtwted).  The  compliance 
with  the  requirement  is  found  as  a  fact  by  the  surrogate  and 
is  undisputed. 

Was  the  second  subdivision  of  the  section  complied  with  f 
The  subscription  was  not  made  by  the  testator  in  the  pres- 
ence of  either  Skinner  or  Beach,  and  it  is  unknown  whether  it 
was  made  in  the  presence  of  Straub.  When  the  will  was 
presented  to  Skinner  and  Beach  for  their  attestation  it  had 
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been  subscribed  by  the  testator.  The  signature  was  acknowl- 
edged by  the  testator  to  have  been  made  by  him  to  Skinner  and 
Beach.  That  it  was  so  acknowledged  to  Skinner  is  undisputed. 
Skinner  testified,  *'  he  acknowledged  that  was  his  signature, 
or  acknowledged  the  execution  of  the  will."  Beach  testified 
that  the  testator  told  him :  "  While  I  was  writing  my  name  he 
told  me  it  was  his  last  will  and  testament,  and  that  he  wanted 
me  to  sign  my  name  as  a  witness."  Both  Skinner  and  Beach 
were  well  acquainted  with  the  testator's  signature  and  saw  it 
immediately  before  and  at  the  very  time  they  severally 
attested  the  will.  After  Beach  had  signed,  and  in  the  same 
interview,  the  testator  made  use  of  the  expressions,  "  that  he 
had  executed  it,"  ^'  that  he  had  signed  it." 

The  testator's  acknowledgment  that  the  instrument  pre- 
sented for  attestation  was  his  last  will  and  testament,  con- 
nected with  the  fact  that  his  signature  had  then  been  made, 
was  then  seen  by  each  attesting  witness,  each  knowing  his 
handwriting,  was  a  sufficient  acknowledgment  of  the  genuine- 
ness of  the  signature  and  a  perfect  identification  thereof 
{Uiffgin's  WiU,  94  IT.  T.,  554 ;  Baskin  agt.  Baskin,  36  Jf. 
T.y  416 ;  MitchM  agt  Mitchell^  16  Eun,  99 ;  affirmed  77  N. 
n,  596). 

It  is  unnecessary  that  the  acknowledgment  be  made  in 
the  presence  of  both  of  the  attesting  witnesses  at  the  same 
time,  but  it  is  sufficient  to  make  it  to  them  severally  {Sub.  3 
of  sec.  40,  above  quoted;  Hov^radi  agt  Kingman^  22  N.  J., 
872).  It  is  also  unnecessary  for  the  attesting  witnesses  to 
sign  in  the  presence  of  each  other  (see  authorities  last  cited). 
The  compliance  with  this  requirement  is  found  as  fact  by  the 
surrogate  and  is  amply  sustained  by  the  evidence. 

Was  the  third  subdivision  of  the  section  complied  with! 
The  t^tator  did  not,  at  the  time  he  made  his  subscriptieD, 
declare  the  instrument  so  subscribed  to  be  his  last  will  and 
testament,  because,  as  before  stated,  neither  Skinner  or  Beach 
was  then  present ;  but  the  testator  declared  to  Skinner  and 
Beach  severally  that  the  instrument  by  him  previously  sub- 
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Bcribed  was  his  last  will  and  testament  That  was  a  sufficient 
acknowledgment  {WiUis  agt.  MoU,  36  N.  T.y  486,  and 
authorities  iefare  died).  Skinner  and  Seach  having  each 
seen  the  testator's  subscription  at  the  end  of  the  will  before 
the  instrument  was  declared,  and  knowing  his  handwriting, 
it  was  a  perfect  identification  of  the  written  words  within 
MitcAeU  agt.  JiiteAeU{16  Hun,  97 ;  affirmed  77  N.  T..  596). 
The  surrogate  found  as  a  fact  upon  this  evidence,  which  is 
sufficient,  that  this  subdivision  had  been  complied  with. 

Was  the  fourth  subdivision  of  the  section  complied  with! 
The  attestation  clause  usually  signed  by  the  attesting  wit- 
nesses is  no  part  of  the  will,  and  it  is  legally  executed  without 
the  addition  of  such  a  clause  if  the  witnesses  attest  in  the 
manner  and  form  prescribed  by  the  statute  {Jackson  agt. 
Jackean,  89  JSr.   Jl,  153). 

The  appellants  insist  that  this  clause  has  not  been  complied' 
with  within  Jackson  agt.  Jackson  (39  ^.  Y.j  153)  ;  The  Sis- 
ters  of  Charity,  dkc.,  agt.  Kelley  (67  N.  F.,  409) ;  Rugg  agt- 
Bugg  (21  Hun,  883 ;  affirmed,  83  N.  T.,  592) ;  Charlton 
agt.  Hardmarsh  (1  &m.  <6  Tr.,  433;  5  Jur.  [N.  S.],  581;. 
affirmed,  8  H,  L.  Ca.,  160).  The  first  two  cases  cited  hold 
that  the  witnesses  must  sign,  after  the  testator  has  subscribed, 
otherwise  it  is  not  a  valid  execution.  The  third  case  recog- 
nizes the  same  rule.  The  last  case  holds  that  if  the  attesting 
witnesses  do  not  see  the  testator  perform  the  manual  act  of 
subscription,  his  acknowledgment  of  its  genuineness  and 
declaration  of  the  purpose  for  which  made,  must  precede 
their  manual  act  of  signing  as  attesting  witnesses. 

Skinner  swears  that  the  testator  acknowledged  his  signature 
before  he  signed  as  an  attesting  witness.  Beach  swears  that 
the  testator  had  subscribed  the  will  before  it  was  presented  to 
him  as  before  stated.  The  testator  then  laid  the  instrument 
before  Beach  and  told  him  he  had  a  paper  he  wished  him  to  sign 
as  a  witness.  The  witness  says :  ^'  I  commenced  writing  my 
name  ;  while  I  was  writing  my  name  he  told  me  it  was  his  last 
will  and  testament  and  that  he  wanted  me  to  sign  my  name 
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as  a  witness.  I  stopped  then  and  told  jbim  that  1  thought  the 
paper  was  informally  drawn."  The  testator  and  the  witness 
had  farther  conversation  in  which  the  testator  made  use  of 
the  expression  "  that  he  had  executed  it ;  that  he  had  signed 
it.^'  Q.  When  did  you  finish  your  signature !  A,  After  he 
had  finished  talking.  Q.  After  he  had  told  you  wliat  it  was! 
A*  Yes,  sir.  Q.  Was  his  name  signed  at  the  time  I  A.  It 
was.  Q.  Now,  Mr.  Beach,  was  it  not  after  you  had  signed 
your  name  that  he  first  told  you  that  it  was  a  will }  A.  No; 
it  was  as  I  took  the  pen ;  I  was  already  writing  and  he  pnt 
the  paper,  as  he  took  it  out  of  his  pocket,  on  the  table  in 
front  of  me,  and  he  said  there  was  the  paper  he  wanted  I 
should  sign  ;  I  put  the  papers  on  which  I  was  to  work  on  one 
side  and  commenced  the  signature,  and  he  told  me  then." 

The  construction  most  favorable  to  the  appellants  of  the 
evidence  of  Beach,  is,  that  the  acknowledgment  by  the  testa- 
tor of  his  signature,  and  the  attesting  by  Beach  were  simul* 
taneous  acts.  This  has  never  been  held  insufficient,  and  wo 
think  it  satisfies  the  reason  of  the  statute,  and  is  a  sufficient 
compliance  therewith.  Upon  the  compliance  with  this  sub- 
division of  the  statute,  the  surrogate  found  against  the 
appellants.  There  is  no  doubt  from  the  evidence  that  each  of 
the  attesting  witnesses  attested  fully,  intending  to  become  an 
attesting  witness  to  the  will.  The  fact  that  Beach  told  the 
testator  that  the  execution  was  informal,  and  that  Beach  enter- 
tained the  idea  that  the  testator  would  thereafter  execute  a 
will  in  a  more  formal  manner,  did  not  change  the  cliaracter  of 
the  completed  act.  That  the  testator  did  intend  that  that 
instrument  should  be  his  will,  is  plainly  (lisclosed  by  his  pe^ 
sistent  defense  to  Beach  of  the  sufficiency  of  its  execution 
and  by  his  retaining  it  as  his  will.  The  point  is  made  that,  by 
section  2652,  Code  Civil  Procedure,  the  surrogate  is  required 
to  make  a  decree,  revoking  or  confirming  the  probate ;  that 
the  decision  of  the  surrogate  is  not  a  decree,  and  that  the 
appeal  is  prematurely  taken. 

ISTear  the  close  of  the  decision,  this  paragraph  occurs :  "And 
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it  IB  farther  ordered,  adjudged  and  decreed  that  said  last  will 
and  testament  of  said  Lewis  S.  Phillips,  deceased,  and  the 
probate  thereof  heretofore  made  and  the  decree  entered  thereon 
in  thiB  court  on  the  21st  day  of  February,  1883,  be  and  the 
Bame  hereby  are  in  all  respects  ratified  and  confirmed."  The 
decision  bears  date  October  10,  1883,  and  is  signed  by  the 
snrrogate.  The  case  does  not  show  that  the  decision  or  decree 
has  been  entered  of  record,  hut  it  must  be  presumed  that  the 
surrogate  did  his  duty.  The  appeal  was  not  prematurely 
taken  and  cannot  be  dismissed. 

The  decree  of  the  surrogate  is  affirmed,  with  costs. 

Hakdin,  p.  J.,  and  Mebwik,  J.,  concur. 

Note. — Ai&rmed  by  court  of  appeals,  March  8, 188S.—  [Ed. 


SURROGATE'S  COURT. 
In  the  Estate  of  Jasceb  G.  Henry,  deceased. 

JhneUeB — Pnoer  qf  ths  ntrrogate  io  itrike  out  attsgaUawi  earUained  in  a 
peUUonfor  the  revocation  cf  probate  of  a  will  as  irrelevant,  redundant  and 
Beandalaut--  Code  of  CM  Procedure,  eection  2538. 

A  surrogate  has  power,  on  motion,  to  strike  out  allegations  contained  in  a 
petition  for  the  reyocation  of  probate  of  a  will,  as  irrelevant  and 
redundant. 

Where  the  ayerments,  which  the  moving  party  seeks  to  eliminate  from 
the  petition  concern  circumstances  and  occurrences,  that  must  rather 
he  regarded  as  matters  of  evidence  bearing  upon  the  issues  to  be  tried 
than  as  necessary  allegations  making  or  attending  such  issues,  they  will 
be  stricken  out 

jS^ew  York  cowdy^  February^  1885. 

MonoK  to  strike  out  allegations  contained  in  a  petition  for 
the  revocation  of  probate  of  a  will  as  irrelevant,  redundant 
and  scandalous. 

Charles  O.  Oronin,  for  motion. 

Francis  N.  Bangs^  opposed. 
Vol.  I         38 
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BoLUNS,  J.  —  Section  2533  of  the  Code  of  Civil  Pro- 
cedare  declares  that  '^  the  surrogate  may  at  any  time  require 
a  party  to  file  a  written  petition  or  answer,  containing  a  plain 
and  concise  statement  of  the  facts  constituting  his  daim, 
objection  or  defense,  and  a  demand  of  the  decree,  order  or 
other  relief  to  which  he  supposes  himself  to  be  entitled." 

The  fourth  rule  of  this  court  establishes  the  procedure  for 
initiating  the  contest  over  the  probate  of  a  will,  and  requires 
that  the  contestant  shall  file  a  verified  answer  containing  a 
concise  statement  of  the  grounds  of  his  objections  to  probate, 
and  of  any  facts  that  he  may  allege  tending  to  show  a  lack  of 
jurisdiction  in  the  surrogate's  court.  I  see  no  reason  why  a 
petition  for  reoohing  probate  should  in  this  respect  differ  essen- 
tially from  an  answer  to  a  petition  granting  probate.  There 
are  obviously  many  cases  in  which  the  surrogate,  in  the  just 
exercise  of  the  discretionary  authority  conferred  upon  him  by 
section  2533,  would  not  only  permit,  but  would  feel  bound 
to  require  a  petitioner  or  objector  to  make  a  full  and  detailed 
statement  of  the  facts  and  circumstances  upon  which  his  claim 
or  defense  might  depend.  But,  in  general,  a  probate  pro- 
ceeding is  of  such  a  character  that  its  issues  may  be  clearly 
and  distinctly  presented,  without  resort  to  any  such  particu- 
larity of  detail  as  appears  in  the  petition  for  revocation  which 
is  here  attacked. 

The  averments  that  the  moving  party  seeks  to  eliminate 
from  the  petition  concern  circumstances  and  occurrences  that 
must  rather  be  regarded  as  matters  of  evidence  bearing  upon 
the  issues  to  be  tried  than  9fi  necessary  allegations  making  or 
attending  such  issues. 

The  whole  case  is  presented  in  sufficient  detail  by  such 
portions  of  the  petition  as  have  not  been  objected  to. 

The  remaining  portions  must,  therefore,  be  stricken  oat, 
but  with  the  exceptions  following : 

The  clause  beginning  with  the  words  ^^  that  in  the  summer 
of  1880,"  and  ending  with  the  word  "Simmons,"  may 
remain,  and  so,  too,  may  the  clause  commencing  with  the 
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words  *' that  jonr  petitioner,^  and  enffiog  irift  tbe  words  and 
figures  '<  the  28tb  day  of  September,  1883." 
Let  an  order  be  entered  accordingly. 


SUPREME  COURT. 

Chbistophbb  Msyeb  agt.  Thomas  S.  Slaib  and  Thohab 

Stbuthebs. 

Chuvraniif — When  a  $ecrei  epUcUertU  guaran^  iUegal  and  cannot  be  er^oreed. 

The  defendants,  representing  a  corporation,  recited  in  their  prospectus 
that  its  whole  capital  stock  had  been  issued  to  them  in  payment  for 
certain  property,  and  that  they  had  made  an  agreement  to  place  9,000 
shares  of  the  stock  in  the  hands  of  a  trustee  who  had  ordered  the  sale 
of  6.000  shares,  which  were  offered  at  the  minimum  price  of  fifty 
doUara  per  share.  The  plaintiff,  who  subscribed  for  600  shares,  received 
a  collateral  guaranty  from  defendants  that  they  would,  at  a  future  time, 
in  case  he  was  dissatisfied  with  his  purchase,  take  the  same  off  his 
bands.  In  this  action  to  recover  back  the  moneys  paid  upon  the 
subscription: 

BM^  that  each  subscriber  to  a  portion  of  the  6,000  shares  had  a  right  to 
require  that  each  one  of  his  co-subscribers  should  be  a  reliable  sub- 
scriber, that  is,  an  absolute  subscriber,  not  possessing  such  a  collateral 
agreement  as  that  giyen  to  plaintiffs;  and  that  the  agreement  in  question 
not  having  been  disclosed  to  all  the  parties  subscribing  for  the  stock, 
was  illegal  and  cannot  be  enforced. 

J^ew  York  Circuity  SeptenJber^  1884. 

WiUiam  ff.  Williams  and  A.  R.  Dyetty  for  plaintifL 

Elial  F.  HaU  and  Siej/hen  P.  Nash^  for  defendants. 

Lawbbncb,  c/1  —  I  am  of  the  opinion,  npon  the  evidence, 
that  the  agreement  of  April  4,  1873,  must  be  regarded  as 
having  been  entered  into  in  consideration  of  and  as  part  of 
the  agreement  of  the  plaintiff  to  subscribe  for  the  600  shares 
of  the  capital  stock  of  the  Blair  Iron  and  Steel  Company,  the 
corporation  mentioned  and  referred  to  in  the  pleadings  in  this 
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action.  Such  being  the  caae,  I  am  further  of  the  opinion  Ait 
the  agreement  in  question,  not  having  been  discloeed  to  aU  the 
parties  subscribing  for  die  stock,  was  illegal  and  cannot  be 
enforced. 

In  Adams  agt.  OtUhause  (45  N'.  JT.,  818,  322)  judge  Allen, 
in  delivering  the  opinion  of  the  court,  in  commenting  upon 
the  case  of  BUm  agt.  MaUeson  (45  K  F.,  22),  states  "  that 
the  case  is  authority  for  holding  that  the  principles  of  BusseU 
agt.  Rogers  (10  Wend,^  473)  and  kindred  cases  apply  to  afl 
cases  within  the  reason  of  the  rule,  and  absolutely  disables 
every  one  acting  with  others  in  a  matter  of  common  interest 
from  securing  to  himself  any  particular  profit  or  advantage 
over  his  associates  bj  any  secret  or  undisclosed  agreement  or 
understanding  "  {See^  also^  Blodgett  agt.  MerriUy  20  Vt^  509.) 

In  the  case  of  the  White  Mountains  Railroad  Company 
agt.  Eastman  (34  N.  H.  7?.,  124)  it  was  held  that  "  a  secret 
agreement  entered  into  between  the  directors  of  a  raibroad 
corporation  and  subscriber  for  shares  in  its  capital  stock,  that 
he  may  within  a  specified  time  reduce  the  number  of  shares 
thus  subscribed  tor,  the  subscription  being  held  out  as  Jma 
fide  for  the  full  amount,  in  order  to  induce  others  to  become 
subscribers,  is  void  as  a  fraud  upon  the  other  subscribers,  and 
the  original  subscription  may  be  enforced  for  its  full  amoont 
between  the  corporation  and  the  subscriber."  In  that  case 
Sawyeb,  J.,  most  clearly  states  the  principles  which  control 
cases  of  this  description.    At  page  141  he  says  : 

'^  It  is  the  secret  stipulation  alone  which  operates  in  fraud 
of  others,  and  upon  that  the  law  leaves  the  parties  where  they 
stand,  declining  to  enforce  it  for  the  benefit  of  either,  while, 
as  to  the  other  part  of  the  contract,  to  enforce  it  between  the 
parties,  is  what  is  necessary  to  defeat  their  fraudulent  purpose 
as  to  other  innocent  persons.  That  the  proceeding  is  a  fraud 
upon  third  persons  is  clear  from  the  relation  in  which  sab- 
scribers  for  stock  in  a  corporation  of  this  kind  stand  toward 
each  other.  In  the  subscription  of  each  person,  every  other 
subscriber  has  a  direct  interest.    Their  respective  subscrip- 
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tions  are  contribntions  or  advancements  for  a  common  object. 
The  action  of  each  in  his  subscription  may  be  supposed  to  be 
inflaencod  by  that  of  the  others,  and  every  subscription  to  be 
based  upon  the  ground  that  the  others  are  what  upon  their 
face  they  purport  to  be.  The  fact  tha^  one  man  has  bound 
himself  to  place  a  certain  amount  of  his  money  upon  the  risk 
inyolyed  in  the  enterprise  is  an  inducement  to  others  to  ven- 
ture in  like  manner.  Seeing  who  are  his  associates  and  the 
extent  of  the  liability  which  they  have  assumed,  he  regulates 
his  own  upon  that  consideration,  and  though  in  form  and  legal 
effect  the  contract  of  each  is  with  the  corporation,  yet  among 
the  subscribers  themselves  it  is  to  be  regarded  as  an  agree- 
ment with  every  other  subscriber  to  bear  that  proportion  of 
the  common  burden  to  which  he  professes  to  bind  himself  by 
the  contract  which  he  holds  out  to  them  as  his  contract  with 
the  corporation.  *  *  *  The  books  abound  with  cases  in 
which  the  principle  is  applied  that  a  secret  agreement  between 
the  parties  to  a  contract,  changing  its  character  from  what  it 
ostensibly  is,  to  the  prejudice  of  others  collaterally  interested, 
is  a  fraud  on  them,  and  therefore  void,  even  as  between  the 
parties  themselves  {Jac^on  agt.  DtAohairey  i  T.  H.j  551 ; 
Wdyburd  agt.  Stantoriy  4  JSsp.y  179)." 

It  seems  to  me  that  the  reasoning  in  that  case  demonstrates 
that  the  agreement  upon  which  this  action  was  brought  was 
fraudulent  as  to  the  other  subscribers  to  the  stock  in  question, 
and  that  such  agreement  was  therefore  illegal  and  void. 
Messrs.  Blair  and  Stmthers,  who  made  the  agreement  with 
the  plaintiff  which  is  the  subject  of  this  suit,  in  the  pros- 
pectus which  precedes  the  subscription  paper,  state  that  '^  the 
capital  stock  of  the  Blair  Iron  and  Steel  Company  is  25,000 
shares  of  $100  each,  $2,500,000.  This  capital  has  been  paid 
up  by  the  transfer  of  the  patents  for  the  Blair  process  and 
the  works  at  Glen  wood.  Twenty-third  ward  of  Pittsburg,  Pa., 
to  the  company  (the  deed  for  the  Glenwood  property  to  be , 
made  as  soon  as  any  empowering  act  can  ,be  obtained  from  the 
P^msylvania  legislature,  which  we  have  bound  ourselves  to 
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proenre),  and  the  whole  atock  of  said  company,  issaed  to  m 
in  payment  thereof.  We  have  agreed  to  place  in  the  hands 
of  General  A.  S.  Diven,  as  tmstee,  9,000  shares  of  this  stock, 
to  be  nsed  as  working  capital  for  the  company,  subject  to  the 
order  of  the  board  of  tmstess  of  said  company,  excepting 
$50,000  of  the  proceeds  thereof,  first  to  be  paid  to  ns  by  the 
said  tmstee.  The  trustees  of  the  company  have,  with  our 
consent,  ordered  the  sale  of  6,000  of  said  shares  for  the  pur 
pose  of  raising  a  present  working  capital  and  paying  said 
$50,000,  the  minimum  price  to  be  fifty  dollars  per  share. 
And  said  trustee,  with  the  approbation  of  the  board  ot  trustees, 
now  offers  said  6,000  shares  at  said  minimum  price  of  fiftj 
dollars  per  share,  to  be  paid  for  as  follows,  viz.,  one-third 
part  thereof  as  soon  as  the  whole  6,000  shares  shall  be  sab- 
scribed  for,  and  the  remainder  in  such  installments  as  the 
board  of  trustees  may  call  for  the  same  for  the  purpose  of 
the  business,  the  certificates  to  be  delivered  when  the  wliole 
shall  be  paid."    The  subscription  paper  reads  as  follows : 

^'  We,  the  undersigned,  hereby  subscribe  to  the  number  of 
shares  set  opposite  to  our  names  respectively,  to  be  paid  for 
according  to  the  terms  above  set  forth;  but  this  subscrip- 
tion not  to  be  binding  until  the  whole  6,000  shares  shall  have 
been  reliably  subscribed  for." 

This  subscription  paper  was  signed  by  the  plaintiff  and  by 
the  other  parties  who  subscribed  for  the  said  6,000  shares  of 
the  capital  stock  of  the  company.  I  do  not  think  that  it  can 
justly  be  contended  that  the  plaintiff  can  be  considered  as  bar- 
ing been  a  reliable  subscriber  within  the  meaning  of  the  sub- 
scription paper.  The  evidence  shows  that  some  of  the  other 
subscribers  had  an  agreement  with  the  defendants  in  this 
action,  similar  to  that  upon  which  this  action  is  brought,  but 
it  is  quite  clear  that  several  of  the  other  subscribers  did  not 
receive  any  collateral  agreement  or  guaranty,  and  that  they 
did  not  know  that  such  a  guaranty  had  been  given  to  the 
plaintiff  or  others  (see  testimony  of  Marqnand,  Dixon  and 
Morris,  Jr.),    It  would  therefore  appear  that  the  agreement 
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in  question,  in  spirit  and  effect,  stands  upon  the  same  prin- 
ciples as  those  which  govern  in  the  constmction  of  composi- 
tion agreements*  and  that  the  cases  which  hold  that  every 
agreement  or  arrangement,  when  a  composition  is  made  with 
creditorB,  by  which  an  advantage  is  secnred  to  any  one  of  the 
creditors  which  is  withheld  from  the  others,  is  a  frand  npon 
the  creditors  from  whom  it  is  concealed,  although  it  has  never 
had,  nor  can  have  the  effect  of  depriving  them  of  any  por- 
tion of  the  amount  which  they  had  agreed  to  receive,  must 
control  this  case  {See  JSreok  agt.  Cde^  4  Sandf.  Supr.  6¥., 
79 ;  Pinner  agt.  HigginSj  12  Abb.  Pr.  834 ;  Lawrence  agt. 
CUrkj  36  IT.  F.,  128). 

It  is  contended  by  the  counsel  for  the  plaintiff  that  this  case 
is  not  analogous  to  the  cases  referred  to,  because  the  agreement 
which  is  the  subject  of  this  action  is  entirely  collateral,  and 
was  made  with  an  outside  party  who  was  only  indirectly  inter- 
ested in  having  the  agreement  carried  out.  I  cannot  adopt 
that  view  of  the  case.  Blair  and  Stmthers,  in  the  transaction 
referred  to,  represented  the  company,  and  they  recited  in 
their  prospectus  that  the  whole  capital  stock  had  been  issued 
to  them  and  to  Foster  in  payment  for  the  Blair  process  and 
the  works  at  Glenwood.  They  made  the  agreement  to  place 
9,000  shares  of  the  stock  in  the  hands  of  Mr.  Diven,  the  trustee, 
and  the  trustees  of  the  company,  with  their  consent,  had 
ordered  the  sale  of  the  6,000  shares  in  question.  It  seems  to 
me  that  Blair  and  Stmthers  then  should  be  regarded  in  the 
eye  of  the  law  as  principals  in  the  transaction,  and  that  each 
sabscriber  to  a  portion  of  th^  6,000  shares  had  a  right  to 
require  that  each  one  of  his  co-subscribers  should  be  a  reliable 
subscriber,  that  is,  an  absolute  subscriber,  not  possessing  a 
collateral  guaranty  from  the  veiy  parties  who  had  consented 
to  place  the  6,000  shares  upon  the  market,  that  they  would  at 
a  future  time,  in  case  such  subscriber  was  dissatisfied  wiA  his 
purchase,  take  the  same  off  his  hands.  At  all  events  I  think 
that  each  subscriber  was  entitled  to  know  that  such  a  guaranty 
had  been  given,  and  that  the  concealment  of  such  fact  from 
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any  or  all  of  the  snbecriberB  brings  the  case  within  the  princi- 
ples laid  down  by  the  authorities  to  which  I  have  referred. 

It  was  said,  too,  upon  the  argument,  that  there  was  no 
analogy  between  the  cases  of  composition  deeds  and  subscrip- 
tion papers,  such  as  that  which  was  signed  in  this  case.  The 
case  of  the  White  Mountain  Company  agt.  JEastman  (34  N.  /7. 
jS.,  124)  already  referred  to,  and  the  cases  of  Melvin  agt. 
Lamar  Insurance  Company  (80  lU.  R,y  446);  Oraff  2^ 
Pittsburgh  HaUroad  Company  (7  Casey^  489) ;  Miller  agt. 
Hanover  Junction  Hailroad  Company  (6  Norrisj  95),  I  think 
most  clearly  show  that  such  analogy  does  exist. 

In  MiUer  agt.  Hanover  Junction^  dkc^  HaUroad  Company 
(6  Norrie^  95),  the  court  held  that 'a  subscription  to  joint- 
stock  is  not  only  an  undertaking  with  the  company,  but  with 
all  other  subscribers,  and  that  a  subscriber  cannot  be  permitted 
to  set  up  a  secret  parol  arrangement  with  the  agents  of  the 
company,  by  which  he  may  be  released  from  his  subscription 
while  his  fellow  subscribers  continue  to  be  bound.  In  that 
case  the  court  quoted  with  approbation  from  the  opinion  of 
Woodward,  J.,  in  the  case  of  ^'cgf  agt.  The  PiM^urgh  RaUr 
road  Company  (7  Casey ^  489, 498),  in  which  the  learned  juetioe 
says  that ''  subscription  to  a  joint-stock  is  not  only  an  under- 
taking to  tho  company,  but  with  all  other  subscribers;  and 
even  if  fraudulent  as  between  the  parties,  is  to  be  enforced  for 
the  benefit  of  the  others  in  interest." 

And  in  Robinson  agt  2^  Pittsburg  and  ConnelvUle  Rail- 
road Company  (8  Casey ^  384)  the  supreme  court  of  Pennsylvania 
also  held  that  it  is  no  defense  to  an  action  to  recover  the  amount 
of  a  subscription  to  the  capital  stock  of  a  railroad  company; 
that  it  was  made  at  the  request  of  the  members  of  the  coix- 
pany,  with  the  understanding  that  the  defendant  was  not  to 
pay  for  or  hold  the  stock  subscribed,  and  that  the  same  was  to 
be  canceled ;  also,  that  such  an  agreement  would  be  a  frand 
on  tlie  company  and  on  all  subsequent  subscribers,  and  whilst 
the  defendant  might  reap  no  advantage  from  it,  he  would  be 
held  to  all  the  responsibility  of  a  hma  fide  subscriber.    On 
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the  authority  of  these  cases  I  think  that  it  must  be  held  that 
the  agreement  referred  to  in  the  complaint  was  fraudulent 
and  void,  and  that,  while  the  plaintiff  may  be  liable  upon  his 
aabacription,  he  cannot  enforce  the  agreement  between  him 
and  the  defendants  {See^  altsOy  to  the  same  effect^  Chcmdier 
agt.  Brown^  74  lU.^  383  ;  Tfie  Connecticut  Biver,  <&c.y  JR.  B. 
Co.  agt.  Bailyy  24  Vt.^  495,  afid  Anderson  agt.  Newcastle 
B.  B.  Co.y  12  Ind.y  376).  If  I  am  right  in  the  opinion  that 
the  facts  disclosed  upon  the  trial  render  the  agreement  of 
April  4,  1873,  incapable  of  enforcement,  it  is  unnecessary  to 
discuss  the  other  questions  which  have  been  so  elaborately 
presented  by  the  respective  counsel  in  their  brie&. 
The  complaint  should  be  dismissed,  with  costs. 


CITY  COUET  OF  NEW  TORK. 
John  McCabbon  agt.  Stlybbteb  Cahill. 

ChmpUUni — Demurrer — When  demurrer  to  complaint  wiU  be  overruled  OM 
frwdUme  —  Code  of  OitU  Procedure^  eecUon  S87. 

A  demurrer  to  a  complaint  will  be  overruled  when  the  alleged  defect  is, 
mX  the  most,  clearly  a  technical  one  or  a  clerical  error. 

Motion  to  overrale  demurrer,  and  for  judgment, 

A..  H.  Wagner^  attorney  for  plaintiff. 

James  H.  Whitdegge^  attorney  for  defendant. 

Hyatt,  «/.  —  The  complaint  alleges  '^  that  the  plaintiff,  at 
the  request  of  the  defendant,  performed  work,  labor  and 
services,  and  furnished  materials  for  the  same  of  the  value 
of  fifty-eight  dollars  and  forty-eight  cents,  that  the  items  of 
each  labor  and  materials  and  days  on  which  the  same  were 
done  or  furnished  are  hereto  annexed."  ^^  That  no  part  of 
the  same  has  been  furnished."  The  defendant  demurs  upou 
Vol.  I        89 
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the  gTonnd  that  ^^  the  oompbtint  does  nut  contain  facts  enfll- 
dent  upon  its  face  to  oooBtitnte  a  canse  of  action."  An 
iarae  of  law  ariaing  npon  a  demurrer  {Code  cf  Civil  Pro^ 
see.  974)  mnat  be  tried,  as  pieacribed  bj  aeedona  965  and  977 
Code  of  Civil  Procedorey  nnleaa  it  ia  diapoeed  of  bj  motion 
nnder  section  537  of  that  act. 

The  question  before  the  conrt  ia  the  motion  of  the  plaintiff 
to  overmie  the  demnrrar  aa  frivolona.  He  cannot  be  set 
aaide  or  deprived  of  priority  of  hearing  thereon,  bj  reason  of 
the  fact  that  after  the  dne  aervice  of  notice  of  motion  the 
defendant  aerved  a  notice  of  trial  of  an  iaane  of  law  arising 
npon  the  demnrrer.  The  objection  made  to  the  complaint 
ia  that  it  nowhere  all^ea  an  iudebtedneaa  bj  defendant  to 
plaintiff  bj  reaaon  of  the  phraaeolc^  of  the  second  allegation 
^*  that  no  part  of  the  aame  haa  been/umMA^"  It  is  nidged 
that  thia  nnllifieathe  force  of  the  first  allegation  or  cause  of 
action,  that  materials  were  furnished,  and  that  if  they  wero 
not,  no  work  could  have  been  performed  as  allied.  In  tlie 
original  complaint,  the  word  '^  paid  "  supplies  the  place  of  the 
word  furnished  in  the  copy.  It  is  written  over  an  erssore, 
and  it  is  jnst  possible  that  the  word  furnished  miglit  origin- 
ally have  occupied  ita  place.  Admitting,  however,  that  the 
copy  pleading  served  must  control  {Lane  agt  Salter^  4  Bci^ 
239),  yet  the  complaint  ia  not  demurrable. 

In  the  conatmction  of  a  pleading  for  the  purpose  of 
determining  ita  effect,  its  allegations  will  be  literally  con- 
strued with  a  view  to  substantial  justice  between  the  parties. 
The  law  will  give  it  effect,  if  such  can  consistently  be  done, 
rather  than  treat  it  as  a  nullity.  The  allied  defect  is,  at  the 
moat,  a  technical  one,  a  clerical  error  happening  moat  likely 
iu  consequence  of  the  impression  left  in  the  mind  of  the 
clerk  or  copyist,  by  reaaon  of  having  written  the  aame  word 
aeveral  times  in  the  aame  paper,  and  thua  inadvertently 
repeating  it  in  place  of  the  intended  word  ^^  paid.''  Tliere 
were  no  ignorant  or  willful  omissions  of  the  facta  upon  which 
the  pleader'a  caae  depended,  and  the  rule  ia  well  aetded  that 
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<m  the  question  of  oTidenoe  to  support  a  cause  of  action  or  a 
matter  of  defense  a  technical  defect  in  a  pleading  should  be 
disregarded  on  the  trial  (  White  agt.  Spencer^  14  N.  J\,  247 ; 
Sifnson  agt.  Cowan^  66  Barb.^  895 ;  Ayers  agt.  O^FctrreU^ 
10  Somo.y  143).  The  demurrer  is  without  adequate  reason, 
and  in  my  judgment  was  interposed  in  bad  faith. 

The  demurrer  must,  therefore,  be  overruled,  and  judgment 
ordered  for  the  defendant,  with  costs  and  ten  dollars  cost  of 
motion. 


K.  T.  COMMON  PLEAS. 

Patrick  Fablet,  respondent,  agt.  William  H.  Bbowkiko^ 

appellant. 

AiMon — Pleadings  —Bvidenee —  Proof  required  in  (teUon  on  special  contract 

and  on  quantum  meruit, 

^ndMtatui  aaumpnt  wUl  lie  to  recover  the  stipulated  price  due  on  a  special 
contract  where  the  contract  has  been  completely  executed,  so  that  only 
a  duty  to  pay  the  money  remains. 

It  18  essential  in  such  an  action  that  the  plaintiff  should  provp  that  the 
special  contract  has  been  performed  on  his  part,  as  well  as  he  must  also 
do,  if  he  resorts  to  an  indehitatus  assumpsit. 

Where,  therefore,  the  answer  in  an  action  of  this  character  admits  that 
the  plaintiff  had  done  work  and  furnished  materials  for  and  at  the 
request  of  the  defendant  but  denied  their  value,  it  is  error  to  refuse  to 
allow  the  defendant  to  prove  non-performance  of  the  contract. 

OenerdL  Term^  Jcmuaryy  1885. 

Before  Dalt,  C.  «/!,  Yan  Hoesen  a/nd  Lasbeuobe,  JJ. 

Appeal  from  a  judgment  of  the  court  and  jury. 

The  complaint  alleges  a  qua/ntum  meruit  and  a  promise  to 
pay  a  balance  of  $200  claimed  to  be  due.  The  answer 
admitted  that  the  plaintiff  performed  work  and  furnished 
materials,  but  denied  their  value.  The  court  refused  to 
allow  the  defendant  to  show  that  the  work  had  not  been  done 
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and  the  materials  had  not  been  famished,  and  instructed  the 
jniy  that  the  qnestion  for  them  to  decide  was  not  whether 
the  work  was  done  or  not,  but  whether  a  promise  to  pay  wu 
made. 

J.  C.  JuLiuB  Lcmgbem^  for  appellant,  made  and  argaed  the 
following  points : 

I.  The  complaint  being  brought  upon  a  quantum  meruit^ 
for  which  the  defendant  promised  to  paj,  it  was  incnm- 
bent  upon  the  plaintiff  to  prove  performance,  and  this  the 
defendant  should  have  been  allowed  to  denj  {Ladue  agt 
Seymour  J  24  Wend.^  60;  Trimble  agu  StUioell^  i  E  D. 
Smith,  614;  Flood  agt.  Mitohdl,  68  iT.  F.,  508;  Farrm 
agt  Sherwoody  17  N.  T.,  229 ;  JHqfeit  agt.  Sackeit,  18  K  7., 
22 ;  Hudey  agt.  Black,  28  IT.  T.,  438.) 

II.  The  answer  put  in  issue  the  value  of  the  services  and 
materials,  and  it  was  therefore  incumbsnt  on  the  plaintiff  to 
prove,  1st.  What  work  and  materials  ne  furnished;  and 
2d.  Their  value ;  3d.  The  breach  of  the  contract  All  of 
which  the  defendant  should  bave  been  allowed  to  disprove 
(  Van  Dyke  agt.  Maguire^  57  N.  T.,  429). 

Edward  P,  WUdery  for  respondent,  made  and  argued  the 
following  points : 

I.  Under  the  issues  raised  by  the  pleadings,  plaintiff  was 
not  bound  to  prove  performance,  or  the  amount  or  value  of 
the  work  and  materials  {Stafford  Pavement  Go,  agt.  Mory- 
heim^j  41  Sujn*.  Gt.,  184 ;  Xeleey  agt.  W^esterny  2  H.  F.,  500; 
MoKyring  agt.  BvU,  16  N.  Tl,  297 ;  HaU  agt.  U.  S.  Reflec- 
tor Co.,  30  J7tm,  375). 

Van  Hoesek,  J. —  The  error  in  the  charge  of  the  judije 
was  caused  by  a  misconstruction  of  the  pleadings.  The 
answer  does  not  admit  that  the  work  for  which  a  special 
contract  had  been  made  had  been  duly  performed,  it  merely 
admits  that  the  plaintiff  had  done  work,  and  fumished  mate- 
rials for,  and  at  the  request  of  the  defendant    The  judge 
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oonstmed,  erroneonsly  constraed,  the  answer  as  making  an 
admisaion,  that  the  plaintiff  bad  done  all  the  work  that  the 
^vrritten  contract,  that  was  produced  in  evidence  (thongh  it 
had  not  been  mentioned  in  the  complaint)  required  him  to  do. 
In  consequence  of  this  misconstruction  of  the  pleadings,  the 
judge  fell  into  the  error  of  instructing  the  jury  ^^  that  the 
question  to  be  decided  iB,  not  whether  the  work  was  done  or 
not^  but  whether  a  promise  was  made.  If  the  jury  find  a 
promise  was  made,  the  plaintiff  is  entitled  to  a  verdict." 

In  point  of  fact  the  chief  question  in  the  ease  was,  has  the 
plaintiff  fully  performed  the  work  mentioned  in  the  written 
contract}  The  plaintiff  declared  on  one  of  the  common 
counts  in  assumpsit.  This  he  had  a  right  to  do  provided  that 
he  had  fully  completed  the  special  contract.  The  rule  is  that 
inddniatua  aeaumpsit  will  lie  to  recover  the  stipulated  price 
due  on  a  special  contract,  where  the  contract  has  been  com- 
pletely executed,  so  that  only  a  duty  to  pay  the  money  remains. 
It  is  essential  that  the  plaintiff  should  prove  that  the  special 
contract  has  been  performed  upon  his  part  (Jewell  a^rt. 
Schroeppd^  4  Cow.^  566 ;  Fwrron  agt.  Sherwood^  17  N.  Zl, 
227 ;  Hos^  agt.  Blacky  28  iT.  Y.^  438 ;  Eurat  agt.  Litchfield^ 
39  N.  r.,  877 ;  Higgins  agt.  NewUm  JR.  JS.  Co.,  66  N.  Y.y 
606.) 

The  plaintiff  undertook  to  prove  performance,  and  he  offered 
evidence  for  that  purpose.  The  defendant  then  offered  to 
prove  that  the  work  had  never  been  finished.  The  court 
ruled  that  he  could  not  be  allowed  to  show  that  the  contract 
had  not  been  performed,  but  notwithstanding  that  ruling 
the  defendant  was  afterwards  permitted  to  give  a  good 
deal  of  testimony  to  show  that  the  plaintiff  had  failed  to 
do  the  work  that  the  contract  had  provided  for.  It  migh^ 
perhaps  be  said  that  the  action  of  the  court  in  allowing 
the  defendant  to  prove  that  the  contract  had  not  been 
perfoi'med,  obviated  the  exception  taken  to  the  ruling  that 
such  proofs  could  not  be  admitted,  but  there  is  still  the  excep- 
tion taken  to  the  instruction  to  the  jury,  that  it  was  of  no 
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ooDsequenoe  whether  the  contract  had  been  performed  or  not 
This  iiifitmction  was,  as  I  have  said,  erroneoa%  and  becanae  of 
it  judgment  must  be  reversed.  In  his  note  to  Outter  agt 
PoweUi^SmiMs  Leading  C<uea\'hL[.W9ii\^  ^  Where 

there  has  been  a  special  contract,  the  whole  of  which  has 
been  executed  on  the  part  of  the  plaintiff,  and  the  time  of 
payment  on  the  other  side  is  passed,  a  suit  maj  be  broogfat 
on  the  special  contract,  or  a  general  assumpsit  may  be  main- 
tained ;  and  in  the  last  case  the  measure  of  damages  will  he 
the  recompense  fixed  by  the  special  contract  If,  however, 
the  special  contract  be  open,  and  there  be  no  fanlt  or  omission 
on  the  part  of  the  defendant,  inddnUUus  assumpsit  will  not 
lie." 

The  plaintiff  cannot  free  himself  from  the  obligation  of 
proving  his  case  by  changing  the  form  of  his  pleading.  If 
he  sues  upon  the  special  contract,  he  must  prove  performance, 
and  so  he  mast  do,  if  he  resorts  to  an  indebitatus  asitumpsit. 

The  judgment  should  be  reversed*  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

Daly,  Ch.  J.,  and  Labrehobb,  J.,  concur. 

Jndgent  reversed. 


COURT  OF  APPEALS. 

Thomas  F.  Hates,  appellant,  agt.  Alexander  Y.  DArmsos^ 

respondent. 

Shmff'—Indemnitanfor — Whan  and  when  not  indmnautor  maifU  ikM* 
tuted  in  action  agaiml  sheriff  ^  Cods  of  OtvU  Procedure,  eecUons  1421 
io  1427. 

In  an  action  against  the  sheriff  for  an  alleged  trespass  in  seizing  and  oon* 
verting  plaintiff's  property,  it  is  a  fatal  objection  to  an  order  disehargiog 
the  sheriff  from  liability,  and  substituting  in  his  place  as  defendanti 
several  persons  who  claim  to  have  indemnified  him  for  his  acts,  that  tbe 
moving  papers  fail  to  show  that  the  applicants  became  indenmitozs  to 
the  sheriff  before  the  commencement  of  the  action. 
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The  proTlsioRs  of  the  Code  rtstricUaj^  the  remedy  of  a  party  to  the 
iBdeamiton  of  the  ahenif,  would  seem  to  contemplate  a  seizure  by  that 
officer  of  property  under  a  single  execution  or  attachment,  and  the  sub- 
stitution of  indemnitors  liable  upon  a  single  bond,  where  the  lia- 
bility of  the  obligors  is  necessarily  co-extensive  with  that  of  the  officer 
whose  position  as  defendant  they  seek  to  occupy,  and  not  the  substitu- 
tion of  numerous  indemnitors  liable  for  distinct  and  separate  levies 
irhere  each  applicant  is  made  Joint  defendant  with  numerous  applicants, 
applying  by  other  attorneys,  and  in  separate  proceedings,  although  the 
individual  consents  of  each  of  the  several  indemnitors  appearing  in  the 
record  authorize  only  an  order  making  the  applicant  alone  a  party 
defendant  in  the  action. 


Deddedj  March^  1885. 

Peter  Condon^  for  appellant 

TF.  Bowrhe  Vockran^  for  respondent  Davidson. 

£lumen8tiel  dh  Hirschy  for  respondents  Mnser  et  al. 

Langbein  Bros,  db  La/nghein^  for  respondents  Constable  et  al. 

E.  S.  Hatchy  for  repondents  Waters  et  (d. 

W.  D.  Peck,  for  respondents  Pallman  et  al. 

BroBB,  C.  J.  —  This  is  an  appeal  from  an  affirmance  by  the 
general  term,  of  an  order  of  the  special  term,  discharging  the 
eherifiE  from  his  liability  to  the  plaintiff  for  an  alleged  tres- 
pass in  seizing  and  converting  his  property  and  substituting 
in  his  place  as  defendant  several  persons  who  claim  to  have 
indemnified  the  sheriff  for  his  acts  in  seizing  the  property. 
The  motion  was  made  under  the  provisions  of  the  Code  of 
Civil  Procedure  embraced  in  the  several  sections  numbered 
1421  to  1427  inclusive. 

Section  1421  reads  as  follows :  Where  an  action  to  recover 
a  chattel  hereafter  levied  upon  by  virtue  of  an  execution  or  a 
warrant  of  attachment,  or  to  recover  damages  by  reason  of 
a  levy  upon,  detention  or  sale  of  personal  property  hereafter 
made  by  virtue  of  an  execution  or  a  warrant  of  attachment,  is 
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brought  against  an  officer,  or  against  a  person  who  acted  bj 
his  command,  or  in  his  aid,  if  a  bond  or  written  nndertakiiig, 
indemnifying  the  officer  against  tho  levy  or  other  act  was 
given  in  behalf  of  the  judgment  creditor,  or  the  plaintifE  in 
the  warrant  before  the  action  was  commenced,  the  person  or 
persons  who  gave  it,  or  the  survivors,  if  one  or  more  are  dead, 
may  apply  to  the  court  for  an  order  to  snbstitate  the  appli- 
cants as  defendants  in  the  action  in  place  of  the  officer  or  the 
persons  so  acting  by  his  command  or  in  his  aid. 

Section  1422  provides  that  in  case  the  pleadings  do  not  show 
that  the  case  is  one  where  the  order  may  be  granted,  the  facts 
may  be  otherwise  shown,  and  that  the  moving  papers  must 
contain  a  written  consent,  duly  executed,  acknowledj^ed  and 
certified,  on  the  part  of  the  applicants  to  be  made  defendants. 

Section  1423  authorizes  the  court  to  impose  such  terms 
upon  granting  the  order  as  justice  may  require. 

Section  1424  provides  that  when  the  indemnit;y  given  by 
the  applicants  relates  only  to  a  part  of  the  property,  that  the 
action  may  be  divided  and  applicants  be  admitted  to  defend 
as  to  that  part  of  the  action  which  affects  the  property  in 
which  they  are  interested. 

These  provisions  of  the  Oode  are  new  and  constitute  a 

serious  and  important  innovation  upon  the  law  as  it  stood 

previous  to   their  enactment.    Their   constitutionality  has 

been  seriously  questioned  heretofore  in  tlxis  court,  and  was 

*  affirmed  by  us  only  after  much  hesitation  and  by  a  divided 

,  court. 

This  statute  is  clearly  in  derogation  of  the  common-law  and 
common  right,  and  by  settled  rules  of  interpretation  must  be 
strictly  construed  and  not  extendtKl  beyond  its  express  pro- 
vision and  clear  import  {Mo Cltcskey  agt  CrotoMy  11  N,  Jl, 
593 ;  Sprague  agt.  BirdsaU,  2  Cow.j  419 ;  4  Mass.,  145,  475). 
If  the  terms  in  which  it  its  couched  are  susceptible  of  two 
interpretations,  that  one  must  be  adopted  which  conforms  most 
njearly  to  the  rules  of  the  common-law,  and  encroaches  the 
least  upon  the  individual  rights  affected  by  it. 
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The  propriety  of  the  legislation  in^qaestion  was  songht  bj 
the  codifiers  to  be  made  to  appear  by  a  reference  to  the  case 
of  Pe€k  agt.  Adher  (20  Wend.^  605),  where  it  was  held  that 
an  officer  sued  for  an  official  act,  has  the  right  to  appoint  his 
own  attorney  and  manage  the  defense,  notwithstanding  he  has 
been  fnlly  indemnified  by  the  party  whose  process  he  was 
executing  and  sach  party  desires  to  conduct  the  defense. 
When  it  is  considered  that  such  party  can  easily  attain  the 
same  advantage  in  all  cases  where  it  is  proper  that  he  should 
be  exclusively  entitled  to  defend  by  inserting  a  condition  to 
that  effect  in  his  bond  of  indemnity,  the  reason  hardly  seems 
sufficient  to  justify  so  radical  an  encroachment  upon  the 
rights  of  a  party  whose  property  has  been  unlawfully  seized 
{PreHon  agt  TateSy  17  Hun^  92).  The  act  is  one  of  doubtful 
propriety,  and  the  cases  must  be  rare  when  any  useful  purpose 
can  be  served  by  depriving  a  party  of  his  lawful  remedy 
against  the  individual  who  injured  him,  and  compelling  him 
to  litigate  his  demands  with  persons  who  were  not  apparently 
participants  in  the  wrong  out  of  which  his  action  arose,  and 
as  to  whose  liability  and  its  extent  many  embarrassing  ques- 
tions may  arise. 

A  wide  latitude  is  conferred  by  the  law  upon  the  court  in 
granting  or  refusing  the  substitution  provided  for  by  the  act, 
and  many  cases  must  aiise  where,  in  the  exercise  of  a  sound 
discretion,  the  substitution  applied  for  should  be  ref ased. 

We  think  the  case  in  hand  is  one  of  that  character.  In  a 
case  where  the  property  taken  consists  of  numerous  articles 
of  large  value,  and  has  been  seized  upon  separate  and  distinct 
levies  under  numerous  processes  at  different  times,  as  to  some 
of  which  indemnity  has  been  given  and  others  not,  and  where 
the  indemnity  refers  to  different  seizures  and  the  penalties  of 
the  respective  bonds  very  largely  in  amount,  and  some 
indemnitom  apply  for  substitution  and  others  do  not,  it  seems 
to  ns  that  the  invitation  to  exercise  the  power  granted  to  the 
oonrt  under  the  act,  in  the  exercise  of  a  sound  discretion 
might  well  have  been  declined. 
Vol.  I       40 
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"We  have,  however,  notbii 
exercise  of  power  by  the  cod 
tlie  relief  applied  for.  It  la 
clearly  bejond  the  jarisdieti 
that  we  are  entitled  to  revii 
gronnda  of  ita  proceeding. 

The  letter  of  Bection  149 
aeiznro  bj  the  ofiBcer  of  prop 
attachment,  and  the  anbatitnt 
single  bond  where  the  Uabih 
co-estensive  with  that  of  the 
ant  they  seek  to  occupy, 
remedies  of  the  party  claimii 
bnt  little  interfered  with  by 
have  held  that  the  legielatai 
tionally  restrict  the  remedy  < 
the  sheriff,  who  were  the  ret 
In  this  case,  however,  the  ap 
and  sabetitnte  nnmerons  indi 
f>eparate  levies,  and  who  hai 
slierifE  at  all  for  the  original 
whicli  he  became  liable  to  t 
the  order  of  the  conrt  below 
defendant,  with  nnmerons  otj 
attorneys  and  in  separate  [ 
vtdual  consents  of  each  of  th 
in  the  record,  authorize  only 
alone  a  party  defendant  in  th< 

The  plain  reading  of  the 
conrt  to  order  snch  a  aabstiti 
consent,  dnly  anthenticated,  < 
qnite  obvious  that  the  conrt 
in  any  other  form,  or  sabjec 
those  expressed  or  implied  in 

Without,  however,  determi 
we  think  a  fatal  ground  of  < 
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the  omisBioii  of  the  pioving  papers  to  show  that  the  appli- 
canttt  became  indemnitors  to  the  sherifi  before  the  commence- 
ment of  this  action.  Neither  the  summons,  complaint  or  answer 
appear  in  the  record,  and  the  motion  purports  to  be  made 
alone  upon  four  certain  affidavits  and  the  respective  consents 
of  the  several  indemnitors  applj^ing  to  be  substituted  as  defend- 
ants. These  affidavits  purport  to  be  made  by  tlie  several 
attorneys  of  the  various  applicants,  and  contain  all  of  the 
proof  upon  which  the  motion  is  founded. 

Although  it  appears  from  them  that  the  seizure  of  the  prop- 
erty sued  for  was  made  by  the  sheriff  on  the  4th  day  of  January, 
1884,  and  the  various  indemnity  bonds  were  all  executed 
between  the  ninth  day  of  January  and  the  thirteenth  day  of 
February  thereafter,  it  does  not  appear  when  the  plaintiff's 
action  was  commenced,  or  that  the  bonds  were  executed  prior 
thereto.  For  aught  that  appears  iu  this  case,  the  action 
might  have  been  commenced  befure  any  of  the  bonds  were 
executed  or  delivered.  It  is  expressly  made  by  the  act  one 
of  the  conditions  of  the  application  that  the  persons  applying 
became  indemnitors  before  the  commencement  of  the  action. 
This  fact  should  appear  affirmatively  in  the  moving  papers. 
Not  appearing  in  this  case,  the  court  below  was  not  author- 
ized to  grant  the  order  appealed  from. 

The  orders  of  the  general  and  special  terms  should  be 
reversed  and  the  motion  denied,  with  costs,  in  all  the  courts. 

All  concur. 
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NEW  YORK  CITY  COUET. 
Lthak  Mallabt  agt  Fbake  B.  Allen. 

AUachment'-Cdds  cf  CitU  Procedure,  eeeUon  eS^-^JJIdant  ijf  agaU  ef 
pUtMUiff—  Clauee  '*  known  to pUufU^**  not  aJuriedieUanal  prere^uiaUe  t» 
the  ieeuing  of  warrant. 

The  plaintiff's  agent,  after  setting  forth  the  cause  of  action,  states  thit 
'*  there  is  now  due  to  said  plaintiff  from  defendant  the  sum  of  f 447.95 
over  and  alM>ye  all  offsets  and  counter-claims  known  to  deponent  or  to 
said  plaintiff: 

Held,  that  the  clause  "  known  to  plaintiff,**  as  used  in  section  636  of  the 
Oode  of  Civil  Procedure,  is  not  a  jurisdictional  prerequisite  for  the  issu- 
ing of  a  warrant  of  attachment,  hut  must  he  held  to  be  merely  limitm; 
in  its  character  and  analogous  to  the  statutes  of  Michigan,  Colorado 
and  other  states,  which  provide  that  the  plaintiff  shall  set  forth  the 
"  amount  of  the  indebtedness  as  near  as  may  be  overall  counter-claims." 

The  intent  of  the  legislature  in  the  enactment  of  section  686  considered. 

The  case  of  OrHiben  agt.  SohUUnger  (80  Hun,  248)  questioned. 

General  Termy  January^  1885. 

Before  Hawes,  Hall  and  Bbown,  JJ. 

Daniel  C,  Brigge^  for  appellant. 

Henry  D.  HotchkieSj  for  respondent. 

Hawks,  J.  —  The  affidavit  in  this  case  is  made  by  Moses  R. 
Crow,  who  describes  himself  as  the  agent  and  attorney  of 
Lyman  Mallary,  the  plaintiff.  From  his  statement,  which  is 
uncontradicted,  and  npon  which  the  attachment  herein  was 
granted,  it  appears  that  Bradford,  Thomas  &  Company,  of 
Boston,  sold  and  delivered  to  defendant  certain  goods  and 
merchandise,  and  that  there  is  dne  from  the  defendant,  on 
account  of  such  sale,  the  sum  of  $447.95 ;  that  the  said  firm 
has  assigned  the  claim  to  the  plaintiff,  whicli  assignment  is  ia 
possession  of  the  affiant.  Full  and  unquestioned  particnlan 
of  the  transaction  are  set  forth  as  within  the  knowledge  of  the 
deponent,  and  the  non-residence  of  the  defendant  is  admitted 
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>  plaintiS  is  absent  from  tho  city,  and 
i  of  things,  to  make  the  affidavit,  which 
le  ageDt,  who  etat«e  "  that  there  ie  now 
lereOD  from  the  Baid  defendant  Allen 

hmidred  and  forty-eeven  dolUre  and 
lod  above  all  ofEsete  and  conntei^daimi 
to  eud  plaiotifi." 
Id  that  this  allegation  was  insufficient 

sectioD  636  of  the  Code,  relying  upon 
;.  SchiUinger  (30  Hun,  248). 
resented  is  pre-eminently  technical ;  bnt 
Ivee  very  grave  consequences,  especially 
tng  to  the  non-residence  of  the  princi- 
r  absence,  agents  are  chained  with  the 
ir  interests  in  all  their  different  aspects, 

lat  the  plaintiff  must  himself  make  the 
tmmunicated  with,  before  the  writ  can 
m  of  the  business  of  the  courts  arising 
1  remedy  will  be  eliminated;  and  the 
sion  of  the  gnestion  would,  therefore, 

:hat  some  distinction  might  be  drawn 
we  itnd  Oribben  agt.  SehilHnger,  but  I 
Btly  be  said  that  they  would  be  insuf- 
:  the  control  of  that  case,  and  if  it  be 

enunciated  in  Cribben  agt  SehilHnger 
tr  governing  this  provision  of  the  Code, 
ag  the  attachment  must  be  affirmed. 
en  agt.  SohiUingar  has  I}een  generally 
1  by  the  conrta  at  special  term,  and  I 
iptaons  to  qaeetioa  its  apparent  force  ' 
t  is  an  interpretation  of  a  statute  which 

from  the  farther  fact  that  there  are 
1  the  different  decisions  touching  this 
D  themselves  justify  me  in  dissenting 


TT 


1 


tl9  HOWARD'S  PRACnCB  REPOHrM 


MalUrj  mgt  AHeiL 


from^  the  coudnsions  reached  in  that  case  as  gorerning  the 
eonstrtiction  of  aeetion  636  of  the  Code. 

NoW)  it  ia  tmdonbtedlj  trae  that  this  proceeding  is  atatotoiy 
and  spedal  and  must  be  strictly  parsned,  and  that  the  state* 
ment  of  the  claim  is  a  material  part  of  the  affidavit,  as  it 
determines  tiie  amonnt  of  the  defendant's  property  to  be  oor* 
ered  bj  the  process  and  the  absence  of  a  proper  diegation  m 
that  behalf  will  render  the  proceedings  absolutely  void.  We 
are,  therefore,  led  to  cx>n8ider  what  is  actoally  required  by  this 
provision  of  the  Code  in  order  to  confer  jurisdiction.  ^  To 
entitle  the  plaintiff  to  such  a  warrant  he  must  show  by  affi- 
davit to  the  satisfaction  of  the  judge  granting  the  same 
*  *  *  that  the  plaintiff  is  entitled  to  recover  a  sum  stated 
therein  over  and  above  all  counter-claims  known  to  him." 
The  Tmitnifest  intention  of  this  provision  is  to  restrict,  so  far 
as  possible,  the  amount  of  the  claim,  and  it  is  well  settled  ^t 
it  is  not  necessary  to  use  the  express  language  of  the  statute 
to  establish  the  fact  {BuppeH  agt  Hauff,  87  JV.  T.j  144).  It 
is  only  necessary  that  the  judee  granting  the  attachment  shall 
be  satisfied  by  proper  legal  proof  that  no  counteiM^laims  exiit 

If  the  plaintiff  himself  makes  the  affidavit  and  swears  pod- 
tively  that  no  such  counter^^laim  exists,  without  adding  the 
words  ^^  known  to  him,"  it  would  be  manifestly  good  and  not 
subject  to  any  possible  criticism,  for  he  makes  oath  to  its 
truth  in  all  the  wide  scope  which  inference,  information  or  the 
deepest  possible  knowledge  could  suggest  The  expression 
'* known  to  him"  was  doubtless  intended,  as  is  suggested  in 
Zamkin  agt  Douglas  (37  jETun,  518),  to  be  *Mn  relief  of  the 
conscience  of  the  affiant,"  as  possibly  there  might  elkt  soma 
counter-claim  of  which  he  was  ignorant,  but  if  he  is  willing  to 
take  the  chances  of  such  a  sweeping  affirmation,  it  does  not 
^  rest  with  the  defendant  to  complain,  for  all  and  more  has  been 
sworn  to  by  him  than  is  required  by  the  statute  {See  Alford 
agt  CMj  28  Hun^  22.) 

It  will  be  urged,  however,  by  the  respondent  that  while  it 
may  be  safely  conceded  that  a  statement  positively  sworn  to 
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by  the  plaintiff  himflelf  is  sufficient  to  satisfy  the  statute,  yet, 
in  the  case  of  an  agent,  the  principle  would  not  apply,  inas- 
mnch  as  it  appears  that  any  knowledge  possessed  hy  the 
plaintiff  himself  most,  in  the  nature  of  things,  be  a  matter  of 
information  and  belief,  so  far  as  concerns  the  agent,  and  he 
has  not  brought  himself  within  the  rule  laid  down  in  Steuben 
County  Bank  agt.  Alherger  (78  N.  T.y  252),  inasmuch  as  he 
has  not  shown  the  sources  of  his  information  or  established 
the  fact  that  the  parties  who  possebsed  the  information  were 
absent  and  their  deposition  could  not  be  obtained.  Now,  it 
it  is  clear  in  the  case  at  bar,  and  is  admitted  upon  the  record, 
that  the  agent  knew  all  about  the  transaction,  and  knows  that 
no  counter-claim  exists  in  so  far  as  this  particular  matter  is 
concerned;  but  of  course  he  did  not  know  and  could  not 
know  what  claims  might  exist  in  defendant's  behalf,  in  the 
possible  nature  of  a  cross  action,  having  as  its  basis  something 
wholly  disconnected  with  the  plaintiff's  business  as  a  merchant 
and  dealer  of  the  goods  in  question,  but  which  would  be  none 
the  less  a  counter-claim  under  subdivision  2  of  section  501  of 
the  Code.  The  objection  would,  therefore,  go  only  to  the 
extent  of  the  legal  force  of  the  expression  '*  known  to  plain- 
tiff," and  dealing  with  the  question  on  that  basis,  we  are  led 
to  inquire,  in  the  fiiBt  place,  what  fact,  as  such,  is  there 
which  would  justify  the  court  in  holding  that  the  proof  is  not 
satisfactory.  The  plaintiff  was  admittedly  absent,  and  the 
reason  why  his  affidavit  is  not  furnished  is  sufficiently  shown. 
What  facts  within  the  purview  of  the  decisions  affecting  this 
question  exist  as  creating  information  on  the  part  of  the  agent, 
and  which  it  is  deemed  necessary  should  be  shown  to  the  court 
as  an  essential  basis  of  jurisdiction  f  There  is  only  one  fact 
which  by  any  possibility  can  be  produced  in  that  behalf,  and 
that  is  a  primary  fact  in  itself,  and  admits  of  no  circumstances 
or  facts  as  establishing  its  verity,  and  the  announcement  of  its 
existence  creates  all  the  proof  possible.  The  mental  condition 
of  Mr.  Mallary,  or  rather  his  inner  consciousness,  as  affecting 
bis  knowledge  of  what  the  defendant  Allen  might  deem  a 
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possible  cause  of  action  against  him,  constitutes,  so  far  as  I  can 
discover,  the  onlj  remaining  fact  which  is  unknown  to  the 
court ;  but  that  even  is  not  unknown,  for  Crow  has  sworn 
positively  that  it  does  not  exist  in  Mallarj's  mind,  and  is  there 
any  just  reason  for  the  court  to  hold  that  Crow  is  not  possessed 
of  that  knowledge }  There  is  not  only  every  presumption 
and  likelihood  in  its  favor,  but  a  sworn  statement  of  its  truth. 
But  it  is  claimed  that  none  the  less  it  is  on  information  and 
the  ground  of  it  should  be  stated,  and,  admit  for  the  moment 
that  it  is  so,  what  evidence  of  its  truth  or  falsity  can  be  shown  i 
For  a  party  who  is  making  a  statement  of  a  fact  on  informa- 
tion to  say  that  he  has  received  information  of  that  fact,  and 
that  that  constitutes  evidence  of  the  fact,  is  trifling  with  every 
process  of  logic  and  common  sense ;  and  in  saying  so  it  will 
be  borne  in  mind  that  I  am  discussing  the  truth  or  falsity 
of  Mallary's  knowledge,  and  it  must  go  to  that  extent,  or  the 
argument  of  the  respondent  fails  altogether  as  establishing  the 
fact  as  a  jurisdictional  prerequisite,  for  if  it  be  conceded  for  a 
moment  that  the  demonstration  of  Mallary's  knowledge  or 
want  of  knowledge  is  not  to  be  essentially  shown,  its  jurisdic- 
tional element  is  gone  at  once.  It  is  quite  clear  that  no  agent 
can  make  a  satisfactory  afSdavit  in  an  attachment  proceeding, 
if  full  force  and  effect  is  to  be  given  to  the  doctrine,  for  no 
man  can  swear  to  another^s  knowledge  and  furnish  satisfactory 
proof  of  any  existing  "  facts,'*  which  would  justify  the  court 
in  determining  by  any  biological  or  metaphysical  research  the 
intellectual  stattis  of  the  other  person's  mind  at  any  one  par- 
ticular moment. 

If  Oribben  agt.  SchiJUnger  is  to  be  followed  in  its  construc- 
tion, then  proper  and  legal  proof  of  the  knowledge  of  the 
plaintiff,  or  rather  his  ignorance,  must  be  affirmatively  estab- 
lished as  a  prerequisite  to  jurisdiction,  and  the  pleader  must 
be  held  to  the  strictest  proof  of  a  statutory  requirement  If, 
on  the  other  hand,  it  can  be  deemed  a  modification  of  an 
absolute  affirmation,  designed  to  relieve  the  conscience  of  the 
affiant,  then  an  entirely  different  rule  will  prevaiL    Assuming 
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the  correctness  of  the  first  constmction,  we  are  led  to  consider 
the  character  of  tlie  knowledge  required  bj  tliis  exacting 
provision.  A  counter-claim  must  be  one  of  the  two  following 
causes  of  action  :  1.  A  cause  of  action  arising  out  of  the  con- 
tract or  transaction  set  forth  in  the  complaint  as  the  foundation 
of  the  plaintiffs  claim  or  connected  with  the  subject  of  the 
action.  2.  In  an  action  on  contract,  any  other  cause  of  action 
on  contract  existing  at  the  commencement  of  the  action.  If 
the  rule  is  to  be  applied  as  above,  it  is  clear  that  the  pleader 
most  show  that  the  plaintiff  has  no  knowledge  of  both  possible  ^ 

cansea  of  action,  and  it  is  equally  clear  that  no  agent  in  the 
world  can  make  an  affidavit  covering  both  causes  of  action  on 
any  reo  agnized  principle  which  governs  statutory  and  juris- 
dictional requirements.  I  am  well  aware  that  the  hardship 
of  a  mlo  of  law  does  not  establish  its  invalidity,  but  I  refer  to 
it  now  and  shall  hereafter  urge  it  as  tending  to  determine,  in 
a  certain  degree,  the  intent  of  the  legislature  in  enacting  the 
statute. 

It  ia  held  in  &nith  agt  Arnold  {Daily  Ileg.y  Dec.  15, 1884), 
and  in  other  cases,  that  an  agent  can  make  an  aflSdavit,  and  it 
is  suggested  that  possibly  the  agent,  being  in  sole  and  a1>solute 
diarge  of  the  business  between  the  parties,  could  make  it  with 
even  greater  propriety  than  the  plaintiff  himself,  but  unfor-  • 

tanately  all  the  information  in  the  universe  as  to  those  trans- 
actiona  would  be  but  one  step  in  the  proof  of  knowledge,  for 
non  constat,  but  that  there  may  still  arise  a  cause  of  action 
under  subdivision  2  of  section  601.  It  follows,  therefore, 
that  satisfactory  proof  must  be  produced  before  the  court  tliat 
principals  in  Bordeaux  or  Vienna,  for  instance,  who  have, 
perhaps,  never  heard  the  names  of  these  defrauding  debtors, 
are  ignorant  of  any  counter-claims.  But  what  proof  of  such 
.want  of  knowledge  will  be  ^^  satisfactory."  The  only  possible 
proof  of  ignorance  of  a  possible  fact  requires  a  mental  diag- 
nosis which  only  the  peraon  himself  can  give.  What  creates 
in  his  mind  his  opinion  as.  to  the  non-existence  of  any  such 
daim,  can  be  known  only  to  him,  but  the  very  mental  opera- 
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tiona  which  produce  such  a  resalt  are  processee  of  ratiocinaticin 
.and  intellectual  dednctions  that  constitate,  in  my  opinion,  tlie 
onlj  veritable  "  facts "  that  a  court  could  consider  u  to  the 
.tmth  of  ooe'a  knowledge  or  ignorance,  and  these  no  agent  cu 
^ve.  Tu  say  that  the  coort  ia  not  satisfied  with  the  stat«nent 
.of  an  agent  because  it  is  on  informatioD,  and  then  to  uy  thit 
it  is  satisfied  when  the  agent  says  he  has  been  informed  and 
gives  no  other  circumstances  as  establishing  the  allied  fact, 
is  reasoning  in  a  circle. 

The  court,  in  Cfnbben  agt.  SchHUnger,  intimates  that  it 
«niglit  have  been  sufficient  if  the  agent  had  stated  in  his  affi- 
-davit  that  he  had  been  informed  b;  his  principal  of  his  want 
of  knowledge.  Bat  he  had  already  sworn  to  it  as  an  abwlnte 
fact,  which  corere,  in  the  very  nature  of  things,  all  sources  of 
tlie  agent's  knowledge,  including  information,  and  yet  the 
'Conrt  insists  that  from  the  circumstances  of  the  case  it  i> 
apparently  on  information,  but  would  still  be  satisfied  if  tlw 
agent  had  stated  that  it  was  on  information.  It  is  but  proper 
that  I  should  say  that  the  learned  court  declined  to  express  u 
-opinion  as  to  tlie  effect  of  such  an  averment  as  eetablisbing 
in  itself  any  additional  fact  which  would  tend  to  confer 
Jurisdiction. 

In  Lamphin  agt  Douglaa  (63  How.,  49),  the  court  stabs 
.tJiat  such  facts  abonld  be  stated  as  will  satisfy  the  court  tbit 
the  plaintiff  has  no  knowledge  upon  the  subject  because  the 
-entire  transaction  was  with  the  affiant  But  what  if  itwut 
A  counter-claim  might  still  exist  in  behalf  of  defendant,  for, 
altliongh  the  agent  had  exclusive  knowledge  of  the  whole 
transaction,  yet  the  fraudulent  debtor  conid  dispose  of  his 
property  without  interference,  if  the  principal  cannot  be 
reached,  or  had  forgotten  to  inform  the  agent  of  his  ignorance, 
before  his  departure,  and  even  that  would  be  insufficient  in  bo 
important  a  matter  as  a  jurisdictional  requirement,  for  its 
-truthfulness  most  be  shown  at  the  tame  the  application  wu 
made  and  the  affidavit  iwom  to. 

Now  there  cannot,  in  my  opinion,  be  any  shifting  oreqni^ 
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ocal  constrnction  of  this  participial  daiise.  The  words 
''  known  to  plaintiff  "  must  be  held  to  virtnallj  constitute  an 
independent  sentence  in  syntax,  and  to  be  an  issuable  alle^* 
tion  in  law,  considered  by  itself  and  within  its  strict  letter, 
or  else  a  mere  limiting  clause,  and  non-essential  in  its  character 
80  far  as  affects  the  question  of  jurisdiction.  The  interpre- 
tation admits  of  no  compromise  as  being  subject  to  varying 
facts  or  conditions,  and  the  court  is  bound  to  accept  one  or 
the  other  of  tliese  propositions.  It  is  my  opinion  that  upon 
any  principle  of  grammatical  or  legal  construction,  the  expres- 
sion ^  known  to  plaintiff  "  presumes  no  such  substantive  char- 
acter as  is  claimed  for  it.  Its  participial  form  is  clearly 
designed  to  modify  the  effect  of  an  unqualified  aflSrmation 
that  no  possible  counter-claim  existed,  whether  made  by  the 
plaintiff  or  his  representative.  This  limiting  clause,  mani- 
festly inserted  for  the  plaintiff's  benefit,  has  been  made  to 
destroy  the  whole  effect  of  the  statute  in  open  defiance  of  the 
maxim  that  an  interpretation  which  gives  effect  is  preferred 
to  one  which  makes  void.  This  rule  could  not,  of  course,  be 
invoked  in  cases  where  violence  would  be  done  to  the  con- 
strnction, but  to  my  mind  the  interpretation  suggested  is  the 
only  one  in  harmony  with  the  fairest  use  of  language,  viewed 
in  its  strict  grammatical  relation,  and  it  clearly  comports  with 
the  spirit  and  purpose  of  the  statute,  viewed  as  a  remedial 
measnre. 

The  provisions  as  to  non  existence  of  counter-claims  exist 
in  the  statutes  of  Michigan,  Missouri,  Illinois,  Oregon,  Ohio, 
Bonth  Carolina,  Tennessee,  Colorado  and  Idaho,  and  are  sub- 
stantially like  our  own,  as  embodied  in  section  636  of  the 
Code,  as  they  provide  that  the  plaintiff  shall  set  forth  the 
amount  of  the  indebtedness  ^^  after  allowing*  all  just  credits 
and  set-offs,"  or  ^'  all  legal  set-offs  and  counter-claims."  In 
Michigan,  Oregon,  Tennessee  and  Colorado  the  provision  is 
that  the  plaintiff  shall  set  forth  *^  the  amount  of  the  indebt- 
edness, as  near  as  may  be,  over  and  above  all  legal  set-offs  and 
coanter-claims."    The  codifier  doubtless  had  in  mind  the 
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qnalif  jing  provision  contained  in  the  statntes  last  referred  to, 
and  instead  of  requiring  him  to  state  the  amount  of  the 
indebtedness  ^^  as  near  as  may  be  above  any  eoanter-claims," 
he  was  reqnired  to  state  the  amount  of  the  indebtedneas 
above  any  counter-claim  of  which  he  at  that  time  was  cog- 
nizant or  could  remember,  and  that  the  one  could  consistently 
be  deemed  tantamount  to  the  other ;  but  if  the  plaintiff  or 
his  agent  was  willing  to  swear  positively  to  die  fact,  it  would 
be  clearly  sufficient.  If  such  was  at  all  the  purpose — and  it 
is  clear  to  mv  mind  that  it  was — then  the  intent  to  make  it  a 
substantive  and  issuable  allegation  must  be  abandoned,  and 
the  constrnction  above  given  to  it  is  not  only  consistent,  bat 
is  the  only  one  maintainable*  The  decisions  in  those  states 
would  seem  to  snstain  this  construction.  The  object  to  be 
attained  by  the  enactment  of  section  636  is  very  manifest, 
and  the  intention  of  the  legislature  furnishes  a  just  legal  basis 
of  interpretation.  ^^  It  is  a  sonnd  principle  that  such  a  con- 
struction ought  to  be  put  upon  a  statute  as  may  best  answer 
the  intention  which  the  makers  had  in  view,  and  that  is  some- 
times to  be  collected  from  the  cause  or  necessity  of  making 
it;  at  other  times  from  the  circumstances.  Whenever  the 
intention  can  be  discovered  it  ought  to  be  followed  with  rea- 
son and  discretion  in  its  construction,  although  such  constnio- 
tion  may  seem  contrary  to  its  letter."  When  any  words  are 
obscure  or  doubtful,  the  intention  of  the  legislature  is  to  be 
resorted  to  in  order  to  find  the  meaning  of  the  words.  A 
thing  which  is  within  the  intention  of  the  makers  of  a  statute 
is  as  much  within  the  statute  as  if  it  were  within  the  letter  of 
the  statute,  and  a  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute  unless  it  be  within  the  inten- 
tion of  the  makers,  and  such  construction  ought  to  be  pat 
upon  it  as  does  not  suffer  it  to  be  eluded  {Tannele  agt.  HaU^ 
^  N.  Y.y  140).  Now  in  my  view  of  the  grammatical  stmo- 
ture  of  the  sentence,  there  is  nothing  doubtful  about  the 
meaning  of  this  limiting  clause,  and  it  Could  safely  be  treated 
as  surplusage  so  far  as  the  question  of  jurisdiction  is  cou- 
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oemed,  but  even  if  it  were  otherwise  the  plain  purpose  of 
the  statute  is  to  grant  an  attachment  in  all  cases  where  the 
f raad  or  non-residence  is  established,  and  the  amount  of  the 
plaintiff's  claim  is  honestly,  fairly  and  fully  set  forth  after 
deducting  any  indebtedness,  set-offs  or  counter-claims  that  may 
reasonably  exist  or  be  known,  and  that  will  be  measured  by 
the  business  relations  existing  between  the  parties  which  an 
a^nt  may  be  conversant  with,  as  well  as  a  principal.  To 
divert  the  whole  question  into  a  discussion  of  the  plaintiff^s 
state  of  mind,  or  the  ground  of  his  particular  knowledge,  is 
to  clearly  ^* elude"  the  statute,  to  misconstrue  the  plain  pur^ 
pose  of  language,  and  to  permit  the  mischief  which  the 
statute  was  intended  to  redress. 

I  have  been  unable  to  iind  any  case  involving  the  precise 
questions  here  raised,  except  the  case  of  Cribben  agt.  Schil- 
linger  {supra),  but  they  are  incidentally  touched  upon  in  the 
following,  among  the  late  reported  cases :  Smith  agt.  Arnold 
{Daily  Beg.,  Dec.  5, 1883) ;  Murray  agt  Hankin  (30  Ifuny 
37);  Ruppert  agt  Haug  (87  N.  Z".,  141);  Bertram  agt 
Bernhardt  {Daily  Reg.,  Nov.  13,  18S4);  Doty  agt.  Atlantio 
and  Gulf  Steamer  Transportation  Company  (First  Dept., 
Jan.  Term,  1883) ;  Bates  agt  Penisteiri  {Daily  Reg.,  Deo. 
86,  1884).  In  the  case  of  Ruppert  agt  Uaug,  there  was  no 
all^ation  whatever  tfs  to  the  existence  or  non-existence  of 
any  counter-claim,  and  was,  therefore,  manifestly  defective. 
In  Murray  agt  Hankin  the  court  stated  that  if  an  agent  had 
sworn  to  the  non-existence  of  the  counter-claim  to  the  knowl* 
edge  of  the  plaintiff,  it  would  have  been  sufficient,  but  this 
was  a  dictum,  and  there  was  no  actual  ruling  upon  the  ques- 
tion, as  it  was  not  involved  in  ihi^  case.  In  the  other  cases 
cited  the  question  was  only  incidentally  referred  to^  but  I  feel 
boond  to  say  that  in  so  far  as  it  is  referred  to  they  afford  me 
bat  little  encouragement  I  do  not  deem  it  necessary  to  dis- 
cuss the  question  of  the  conclusive  character  of  an  affidavit 
positively  sworn  to  within  the  ruling  of  BaUantey  agt.  Cadot 
(3  AlA.  iN.  /£],  122;  Evam  agt.  HolTnes  (46  H(/uo.,  517),  and 
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Michada  agt  Lavrrenoe  (30  Mich.,  395),  and  later  cases,  for 
in  my  opinion  if  full  force  is  to  be  given  to  the  expression  of 
plaintiff's  knowledge  when  properly  constmed,  the  affidavit  is 
sufficient  as  satisfying  the  principles  applicable  to  the  state  of 
facts  here  presented,  for,  as  I  have  already  stated,  I  am  of  the 
opinion  that  the  proof  of  this  limiting  clause  is  not  essential 
to  confer  jurisdiction.  The  fair  and  rational  construction  of 
this  provision,  as  I  comprehend  it,  is  that  the  court  shall  be 
placed  in  possession  of  all  the  facts  connected  with  the  trans- 
action by  a  person  who  is  thoroughly  acqufiinted  with  it  in  all 
its  phases,  who  knows  that  there  are  no  counter-claims  arising 
out  of  it,  and  whose  relations  to  all  the  parties  in  interest  are 
such  as  to  fairly  justify  him  in  stating  on  oath  that  no  eoanter- 
claim  or  offsets  exist,  or  can  fairly  or  reasonably  arise  from  any 
other  source,  and  that  this  is  all  that  is  required  under  tbe 
provision  of  this  section  of  the  Code,  and  that  absolute  proof 
as  to  the  plaintiff's  knowledge  is  not  essential  to  confer  jaris- 
diction  upon  the  court,  and  1  am  led  to  this  belief  by  what  I 
deem  to  be  the  strict  grammatical  force  of  this  limiting  claase, 
as  well  as  by  analogous  enactments  in  other  states  where  a 
similar  modifying  clause  is  found,  and  also  by  the  plain  pur- 
pose and  intent  of  the  legislature  in  its  enactment,  which 
justifies  an  interpretation  that  seems  to  me  most  reasonable, 
and  in  no  respect  inconsistent  with  well  settled  rules  of  con- 
struction. 

The  order  should  be  reversed,  with  costs  to  the  appellant, 
to  abide  the  event. 
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SURROGATE'S  COURT. 

In  the  Matter  of  the  final  judicial  settlement  of  the  Estate 

of  William  R.  WKLLmo,  deceased. 

JBseciUan — Oammiuiiffu — What  aUowed  when  there  are  three  exeeutore^^ 
How  apportioned  —  Code  of  Civil  Procedure,  section  2786. 

Commissions,  at  the  rates  fixed  by  the  statute,  are  allowed  only  by  an^ 
order  of  the  court  on  the  settlement  of  the  executor's  account,  but  the 
right  to  such  commissions  cannot  be  withheld  by  the  court  except  in* 
certain  cases,  as  where  specific  compensation  is  provided. 

Where,  on  January  14,  1884,  letters  testamentary  were  issued  to 
three  executors,  and  on  July  15,  1884,  one  of  such  executors  died^ 
after  having  acted  up  to  that  time,  the  estate  amounting  to  more  thau' 
tlOO.OOO: 

BM,  that  on  the  final  accounting,  three  full  commissions  should  be 
allowed  and  apportioned  among  them,  according  to  the  services  ren- 
dered  by  each  executor. 

Orange  countyy  F^ruary^  1885. 

On  January  14,  1884,  letters  testamentary  were  issued  tO' 
Thomas  Welling,  Sarah  Welling  and  John  H.  Butts.  Butts 
died  July  15,  1884,  after  having  acted  up  to  that  time. 

On  the  accounting,  it  was  claimed  that  three  full  commis- 
sions should  be  allowed  and  apportioned,  the  manner  of  the 
apportionment  being  agreed  upon  between  the  two  survivors 
and  the  executrix  of  the  deceased.  The  special  guardian 
objected  to  more  than  two  full  commissions  being  allowed 
the  survivors,  and  such  an  amount  to  the  deceased  as  would 
be  proportionate  to  the  services  rendered  by  him.  This  estate 
amounted  to  nearly  $400,000. 

George  W.  McElroy^  for  executor  Thomas  Welling. 

H.  W.  Booksta/oery  for  executrix  Sarah  Welling. 

Z.  Fl  Booraemj  for  executrix  of  deceased  executor  John 
H.  Butts. 

M.  N.  Kane^  special  guardian  of  minors'  residuary  legatees. 
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Matter  of  the  Estate  of  WiUiam  R.  WeUing,  deceased. 

Thb  Surrogate. —  Commissions  at  the  rate  fixed  by  the 
statute  are  allowed  only  by  an  order  of  the  court  on  tlie  set- 
tlement of  the  executor's  account  {Redjidd on Surrog<Uc9\Zd 
edJjy  725,  and  cases  there  cited).  The  right  to  such  commis- 
sions, however,  cannot  be  withheld  by  the  court  except  in 
certain  cases,,  as  where  specific  compensation  is  provided  (A2., 
720,  and  cases  there  cited).  The  doubt  here  is  occasioned  by 
the  death  of  one  of  the  executors  before  settlement,  and  by 
the  fact  that  the  section  (sec.  2736)  allows  each  executor  the 
full  compensation  allowed  by  law  to  a  sole  executor,  thereby, 
possibly,  raising  the  implication  that  each  executor  must,  at 
least  nominally,  participate  in  the  administration  until  the 
time  of  settlement  of  the  estate  to  entitle  him  to  his  fall 
^commissions,  so  that  they  may  be  added  to  the  commissions 
of  the  others  and  apportioned  among  all,  as  required  by  tiie 
last  clause  of  the  section. 

Section  2736.  Where  the  value  of  the  personal  estate  of  the 
decedent  amounts  to  one  hundred  thousand  dollars  or  more 
over  all  his  debts,  each  executor  or  administrator  is  entitled  to 
the  full  compensation  allowed  by  law  to  a  sole  executor  or 
administrator  unless  there  are  more  than  three,  in  which  case 
the  compensation  to  which  three  would  be  entitled  shall  be 
apportioned  among  them  according  to  the  services  rendered 
by  them  respectively ;  and  a  like  apportionment  shall  be  made 
in  all  cases  where  there  shall  be  more  than  one  executor  or 
administrator. 

The  provisions  of  this  section  only  require,  where  there  are 
tliree  or  more  executoi*s,  to  entitle  them  to  three  full  commis- 
sions :  1.  A  personal  estate  exceeding  $100,000 ;  2.  Three  or 
more  executors.  No  reference  is  made  to  the  extent  of  the 
services  required  to  be  rendered  by  each  to  become  entitled  to 
a  full  commission,  except  that  which  is  implied  by  the  provi- 
sion for  apportionment ;  and  this  provision  for  apportionment 
js  an  implied  recognition  that  one  may  render  less  than  a  fair 
5)roportion  of  the  services  and  yet  be  entitled  to  full  commis* 
sions  for  the  purpose    of  apportionment.     The  provision 
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giving  full  coramissioQs  to  each  is  limited  and  qualified  by  the 
latter  clauBe,  directing  the  apportionment  only,  however,  as  to 
the  manner  and  not  aa  to  the  amount,  for  the  wording  ie  that 
where  there  are  more  than  three  ^'  the  compensation  to  which 
three  would  be  entitled  shall  be  apportioned,'*  &c.,  and  '^  a  like 
apportionment  shall  be  made  in  all  cases  where  there  shall  be 
more  than  one;"  that  is,  a  like  apportionment  shall  be  made, 
in  the  case  of  two,  of  the  compensation  to  which  two  would 
be  entitled,  and,  in  the  case  of  three,  of  the  compensation  to 
which  three  would  be  entitled. 

An  apportionment  of  the  compensation  to  which  all  would 
be  entitled, ''  according  to  the  services  rendered,"  implies  a  tak- 
ing from  one  and  giving  to  another,  and  therefore  one  will 
receive  more  than  a  full  commission  and  another  less  tlian  a 
full  commission,  otherwise  there  is  no  need  of  an  apportion- 
ment among  them.  If,  then,  a  full  commission  is  allowed  for 
each  executor  to  be  apportioned,  if  all  aj-e  living  at  the  settle- 
ment, although  one  has  rendered  less  than  a  fair  proportionate 
share  of  the  services,  was  it  the  intention  of  the  legislature 
that  it  should  be  otherwise  where  an  executor  dies  before  the 
settlement  t  It  is  mj  opinion  that  it  was  not ;  for  if  the  fore- 
going reasoning  be  correct,  then  the  legislature  intended  by  the 
expression  "  the  compensation  to  which  three  would  be  enti- 
tled "  to  speak  of  it  as  one  sum  or  amount,  that  amount  to  bo 
ascertained  by  multiplying  the  commissions  of  a  sole  executor 
by  the  number  of  executors  up  to  three ;  and  in  apportioning 
that  amount,  when  ascertained,  the  same  law  should  apply  as 
would  be  the  case  in  an  estate  of  less  than  $100,000  where 
there  were  several  executors  and  one  had  died  before  settle- 
ment, t.  e.j  according  to  the  services  rendered  by  each. 

This  seems  to  me  to  be  the  only  sensible  conclusion,  for 
otherwise  a  different  rule  would  prevail  in  cases  where  no  real 
difference  existed ;  as  where  one  executor,  after  having  taken 
an  active  part  in  the  administration  of  the  estate,  say  for  three 
months,  voluntarily  took  no  further  part  in  such  administration 
until  the  settlement,  or  was  unable  to  do  so  by  reason  of  death. 
Vol;  I       42 
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Matter  of  the  Estate  of  William  li.  Welling,  deceased. 

Although,  aa  I  have  said,  this  seems  to  be  the  only  acDsible 
conclnsion ;  still  I  have  been  at  some  pains  to  state  the  reason- 
ing which  led  me  to  it,  for  the  reason  that  several  lawyers  of 
large  experience  to  whom  I  have  mentioned  the  subject  were 
quite  decidedly  of  the  contrary  opinion.  It  seemed  to  them 
anomalous  that  full  commissions  should  be  allowed  in  the  case 
of  an  executor  who  had  died  before  settlement,  a  part  of  which 
was  to  be  apportioned  among  the  survivors. 

It  is  evident  that  the  legislature,  for  some  reason,  intended 
tb  allow  more  commissions  where  the  estate  exceeds  $100,000, 
and  it  is  also  evident  that  we  cannot  adopt  the  amount  of  the 
commissions  allowed  as  a  valuation  of  the  services  rendered, 
for  the  reason  that  twice  or  three  times  as  much  commissiuns 
are  allowed  for  administering  estates  of  $100,000  and  upwards, 
depending  only  upon  the  number  of  executors  acting ;  or,  in 
other  words,  an  executor  is  allowed  just  as  much  for  render- 
ing one-third  of  the  services,  when  he  is  one  of  three  executors, 
as  he  would  receive  for  rendering  all  the  services,  if  he  were  the 
sole  executor,  notwithstanding  the  fact  that  a  sole  executor  is 
required  to  administer  the  estate  just  as  fully  as  would  be  required 
of  three  executors ;  on  the  other  hand,  if  he  had  aco-execntor, 
who  did  very  little  of  the  work,  he  would  be  entitled  to  nearly 
two  whole  commissions.  So  we  have  all  sorts  of  anomalies 
under  this  law,  and  we  need  not  be  surprised  at  finding  another. 

However,  the  testator  is  presumed  to  know  the  law,  and  he 
has  it  in  his  power  to  determine  the  amount  of  expense  to 
which  his  estate  shall  be  subjected,  by  way  of  commissions,  by 
selecting  one,  two,  three  or  more  executors.  He  may  even 
provide  that  *  they  shall  not  be  allowed  any  commissions 
(Secor  agt.  SentiSy  6  Red/.,  670 ;  Matter  of  Oerard,  1  Dem,, 
244),  or  he  may  fix  the  sum  to  be  .received  by  the  executors 
in  lieu  of  commissions  (Sec,  2737). 

Here  three  full  commissions  allowed  by  law  to  a  sole  execu- 
tor should  be  apportioned,  and,  as  those  entitled  to  such  com- 
missions have  agreed  as  to  the  manner  of  the  apportionment, 
the  decree  will  be  made  accordingly. 
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SUPREME  COURT. 

Thomas  H.  Senior  agt.  Pktkb  Mabcinkowiski  and  Oatheb* 
IHE  A.  Mabcinkowiski,  JobnDebbenbacuek,  county  trea^ 
nrer,  &c. 

TotxeM — Sale  of  land»  for,  ly  eounfy  treamirer — Chunty  trcMurer  may 
become  purchaser —  Tenant  may  acquire  tiUe  from  county  treaeurer  a$ 
againat  Am  landifird  —  Lawe  of  188 1 ,  chapter  2U0. 

By  section  7  of  chapter  360  of  the  Laws  of  1881,  the  county  treasurer  of 
Ulster  county  was  '*  empowered  to  acquire  and  hold  "  any  lands  which 
were  -sold  for  taxes.  *'and  after  the  two  years  for  redemption  has 
expired,  *  *  *  to  sell  and  convey  the  premises  as  such  section 
directs.*'  Where  the  county  treasurer  of  Ulster  county  did  ''acquire 
and  hold  **  the  premises  described  in  the  complaint,  under  and  in  pur- 
suance of  the  act  aforesaid,  and  after  the  expiration  of  two  years  con- 
Teyed  the  same  to  the  wife  of  the  tenant  occupying  the  premises: 

EM,  that  a  tenant  is  authorized  as  against  his  landlord  to  acquire  an 
outstanding  title.  The  title  of  the  owner  was  extinguished  by  the 
sale.  His  right  to  redeem  was  cut  off  by  the  notice  given  pursuant  to 
section  13  of  the  act,  and  as  the  county  of  UlSler  had  become  the  owner, 
there  was  nothing  to  prevent  the  wife  of  the  tenant  from  becoming  the 
purchaser. 

UUter  Circuity  Fefyruary^  1884. 
Bernard  (6  Fiero,  for  plaintiff. 
A.  B.  ParkePy  for  defendants. 

Westbbook,  J,  —  This  action  was  bronght  to  trial  at  the 
Ulster  Circnit,  held  in  February,  1884.  It  was  submitted  to 
the  court  for  a  decision  upon  the  following  facts,  which  were 
agreed  upon: 

The  defendant,  Peter  Marcinkowiski,  on  the  27th  day  of 
December,  1870,  purchased  the  premises  described  in  the 
complaint  from  Alanson  Gillespie.  On  the  3l6t  day  of 
October,  1871,  he,  in  connection  with  his  wife  Catharine  A., 
mortgaged  the  premises  to  one  James  6.  Terbell.  Default 
having  been  made  in  the  payment  of  such  mortgage,  Terbell, 
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by  action  in  this  court,  foreclosed  the  mortgage  and  became 
the  owner  and  purchaser  of  snch  premises  at  the  foreclos- 
ure sale  on  the  2d  day  of  May,  1879.  On  the  10th  of 
April,  1880,  Terbell  and  wife  conveyed  the  premises  to 
William  Cliambers,  who  in  a  few  days  thereafter  conveyed 
tlie  same  to  the  plaintiff. 

Peter  Marcinkowiski  has  been  in  the  actual  occupation  of 
the  premises  since  the  purchase  by  him,  occupying  the  same 
as  owner  until  the  time  of  the  foreclosure  sale,  and  after  that 
date  as  tenant  of  the  subsequent  owners  of  the  property  and 
of  the  plaintiff. 

On  the  9th  of  October,  1879,  the  premises  were  sold  for  the 
non-payment  of  taxes  levied  in  the  year  1878  by  the  treasurer 
of  the  county  of  Ulster,  and  on  snch  sale  were  purchased  by 
the  treasurer  in  pursuance  of  section  7,  of  chapter  260  of  the 
Laws  of  1 881.  After  his  purchase  the  county  treasurer  gave 
the  notice  by  publication  required  by  section  12  of  said  act, 
but  the  premises  were  not  redeemed  within  two  years  from 
tlie  time  of  sale  as  re<]!lired  by  law,  and  the  treasurer  conveyed 
by  deed  as  authorized  by  the  act  aforesaid  the  premises  to 
Catharine  A.  Marcinkowiski  for  about  the  sum  of  seventy- 
four  dollars.  The  defendant  Peter  Marcinkowiski  was  in  tbe 
actual  possession  of  the  property  at  the  time  of  the  tax  sale 
and  still  continues  in  the  possession  thereof.  The  plaintiff 
did  not  know  that  there  were  any  unpaid  taxes  upon  said 
premises,  nor  that  the  premises  had  been  sold  on  account  of 
non-payment  of  taxes  until  after  the  giving  of  the  tax  deed 
to  Catherine.  James  G.  Terbell,  the  purchaser  of  the  prem- 
ises at  the  mortgage  foreclosure  sale,  and  William  Chambers, 
his  grantee,  and  the  grantor  of  the  plaintiff,  were  also  ignorant 
of  the  existence  of  any  unpaid  taxes  and  of  such  sale.  No 
other  notice  of  the  sale  and  purchase  of  the  premises  on 
account  of  the  non-payment  of  taxes  was  given  than  the 
advertisement  which  has  already  been  mentioned.  On  the 
4th  day  of  February,  1882,  the  plaintiff  presented  to  Catherine 
A.  Marcinkowiski  ^  notice  in  writing  to  the  occupant  of  the 
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premises  requiring  him  to  redeem  tlie  premises  from  snch 
sale,  which  the  said  Catherine  refused  to  do  or  to  give  any 
notice  to  the  occupant. 

On  the  23d  of  February,  1882,  the  plaintiff  caused  to  be 
tendered  to  the  county  treasurer  of  Ulster  county  an  amount 
sufficient  to  redeem  the  premises  from  the  tax  sale,  which 
amount  the  said  county  treasurer  refused  to  receive.  The 
value  of  the  premises  is  about  $800.  Upon  these  facts  the 
plaintiff  insists  that  he  is  entitled  to  redeem  the  premises 
from  the  sale,  and  asks  that  a  decree  should  be  made  giving 
lum  such  right  to  redeem. 

By  section  7  of  chapter  260  of  the  Laws  of  1881,  to  which 
chapter  reference  has  already  been  made,  the  county  treasurer 
of  Ulster  county  was  "  empowered  to  acquire  and  Ao/rf"  any 
lands  which  were  sold  for  taxes,  *'  and  after  the  two  years  for 
redemption  has  expired  *  *  *  to  sell  and  convey "  the 
premises  as  such  section  directs.  The  county  treasurer  of 
Ulster  county  did  *^  acquire  and  hold  "  the  premises  described 
in  the  complaint  under  and  in  pursuance  of  the  act  aforesaid, 
and  after  the  expiration  of  two  years  conveyed  the  same  to 
Catherine  A.  Harcinkowiski  one  of  the  defendants.  It  is 
admitted  that  prior  to  the  sale  to  Catherine,  the  county 
treasurer  gave  the  notice  required  by  section  12  of  the  act 
aforesaid  by  publication.  That  section  provides  '^  that  as  to 
all  lands  acquired  and  held  by  the  county,  such  notice  shall  be 
sufficient  in  lien  of  all  notice  required  by  law."  Such  a 
notice  by  publication  dispenses  with  the  personal  notice 
required  by  the  general  laws  (2  B.  S.  [7^  ed.\  1030,  see.  68) 
to  be  given  to  the  actual  occupant,  even  though  the  expres* 
sion  —  ^^  the  person  occupying  such  land " —  used  in  the 
statute  be  applicable  to  the  plaintiff. 

It  was  ai^ed,  however,  in  behalf  of  the  plaintiff,  that  as 
the  lands  were  not  now  held  by  the  county,  section  12  of  the 
act  of  1881  was  not  applicable  to  him.  But  they  had  been 
acquired  and  were  ^'  hdd "  by  the  county  at  the  time  the 
notice  required  by  snch  section  12  was  given^  and  the  question 
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is  as  to  the  sufficiency  of  the  notice  while  the  conntj  '<A^" 
them.  The  county  having  acquired  title,  and  having  cut  off 
all  riglit  to  redeem,  wajB  in  a  position  to  sell  and  transfer  its 
rights  to  another. 

It  was  further  argued  that  though  the  act  of  1881  has 
repealed  the  law  as  to  the  necessity  of  serving  a  personal 
notice  on  the  occupant  to  redeem,  the  owner  still  has  six 
months  to  redeem.  This  position  is  unsound,  because  the 
additional  six  months  time  after  the  lapse  of  two  years  exists 
only  in  favor  of  a  person  entitled  to  a  personal  notice  to  redeem. 
As  section  12,  aforesaid,  abolishes  the  need  of  notice  by  pe^ 
sonal  service  when  the  county  *'  acquired  and  held,''  it  follows 
that  there  is  no  six  months  after  the  expiration  of  the  two 
years  in  which  the  owner  may  redeem. 

It  is  also  apparent  that  section  12  was  intended  to  cut  off 
the  necessity  of  a  personal  notice  to  the  occupant  when  the 
county  had  become  the  purchaser  at  the  sale  from  other  sec- 
tions of  the  act.  Section  7  almost  directly  so  says  when  it 
declares  "  after  the  two  years  for  redemption  has  expired,"  the 
county  treasurer  may  "  sell  and  convey."  If  there  was  in  any 
case  more  time  given,  why  the  expression  "  the  two  years  for 
redemption  t "  and  why  authorize  in  aU  cases  after  that  time 
elapses  a  sale  and  conveyance,  which  sale  and  conveyance  (mci. 
10  and  11)  vests  the  title  in  the  purchaser?  During  the 
examination  of  this  case  the  thought  suggested  itself  to  my 
mind  whether  or  not  the  right  of  the  plaintiff  to  redeem 
could  be  preserved,  as  he  was  the  landlord  of  the  occupant  of 
the  premises,  and  such  occupant  being  the  husband  of  the 
purchaser  from  the  county  treasurer,  and  residing  probably 
with  her  husband  upon  the  premises.  It  seemed  to  my  mind 
at  first  that  it  would  be  unjust  to  permit  the  tenant  occupying 
the  premises  to  acquire  the  title  to  the  same  as  against  his 
landlord  who  was  ignorant  of  the  existence  of  the  tax  and  of 
the  sale  of  the  premises.  The  courts,  however,  have  held 
that  a  tenant  is  authorized  as  against  his  landlord  to  acqnire 
an  outstanding  title  {Nettie  agt.  Laihropy  82  Wend.^  181; 


HOWARD'S  PRACTICE  REPORTS.  S8S 

Bates  agt  Pimstetn. 

^oo^r  agt  i?ba^,  35  iV.  7.,  469).  The  title  of  the  owner 
was  extmgnished  by  the  Bale.  His  right  to  redeem  was  cnt 
off  by  the  notice  given  pursuant  to  section  12  of  the  act,  and 
as  the  county  of  Ulster  had  become  the  owner,  there  was 
under  the  cases  which  Lave  been  cited  nothing  to  prevent  tlie 
wife  of  the  tenant  from  becoming  the  purchaser. 

The  complaint  of  the  plaintiff  is  therefore  dismissed,  but 
without  costs.  The  action  is  an  equitable  one,  and  costs  are 
in  the  discretion  of  the  court  While  the  tenant  could  legally 
acquire  the  title,  yet  his  conduct  in  taking  advantage  of  his 
knowledge  to  acquire  the  title  is  not  commendable. 


CITY  COURT  OF  NEW  YORK. 

Levi  M.  Batrs,  John  H.  Bbbd  and  Martin  I.  Coolkt, 
plaintiffs  and  appellants,  agt.  Joseph  Pimstein,  defendant 
and  respondent. 

AUa^meni — Affldamt  by  agent — Sufficiency  ef — Qode  tf  CwU  Procedure, 

The  aflBdavit  of  C,  on  which  the  attachment  was  granted,  alleges  that 
"  he  is  the  agent  and  one  of  the  salesmen  for  the  plaintiffs  herein  ;  that 
at  certain  specified  dates  the  plaintiffs  sold  and  delivered  to  the  defend- 
ant at  his  special  instance,  goods  of  a  certain  value,  no  part  of  which 
has  been  paid,  although  deponent  has  demanded  payment  of  the 
defendant,  and  said  sum  is  due  to  the  plaintiffs  herein  from  the  defend- 
ant, over  and  above  all  claims  and  offsets  : 

HeUL,  that  this  affidavit  fulfills  the  requirements  of  section  636  of  the 
Code  of  Civil  Procedure.  An  agent  and  salesman  is  presumed  to  be 
familiar  with  the  every  day  occurrences  and  general  routine  of  his 
employer's  business  affairs,  and  to  have  better,  or  at  least  as  good, 
knowledge  of  the  condition  of  things  between  the  plaintiffs  and  the 
defendant  as  the  plaintiff  himself.  It  is  not  necessary  for  him  to 
account  for  his  knowledge. 

For  the  same  reason  it  is  not  necessary  for  him  to  account  for  his  making 
the  affidavit  in  consequence  of  his  employer*s  absence  from  the  State. 
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Kor  is  the  affidavit  insafflcient  because  of  the  cmiseion  of  the  diiise 
"  known  to  them."  It  is  made  not  only  by  an  agent,  but  by  a  Balesmaa 
of  the  plaintiffs,  and  the  cause  of  action  arises  out  of  a  sale  of  goods ; 
it  was  made  on  knowledge,  and  the  well  known  rule  of  law  applies 
that  **  the  law  will  not  infer  that  matters  positively  sworn  to  were  not 
within  the  personal  knowledge  of  the  atnant" 

General  Term^  February^  1885. 

Before  Hyatt  and  Hall,  JJ. 

Appeal  from  an  order  vacating  the  plaintiffB'  attadvnieat 
against  the  defendant. 

Ahr.  O ruber y  plaintiffs'  and  appellants'  attorney. 

Hampter  dk  PlcUzek,  attorneys  for  subsequent  lienoni| 
respondents. 

Hyatt,  J.  —  It  is  claimed  in  support  of  the  order  vacating 
the  attachment,  that  the  affidavit  upon  which  it  was  granted 
was  insufficient,  for  the  reason  that  "  there  is  notliing  therein 
contained  showing  any  knowledge  in  the  agent  of  the  fact 
whether  the  defendant  has  any  counter-claims  or  offsets,  or 
any  admission  on  the  subject  made  by  the  defendant,  nor  is 
there  any  reason  assigned  why  the  affidavit  as  to  no  counter- 
claims was  not  made  by  one  of  the  plaintiffs." 

The  affidavit  of  Cohen  alleges  that  ^^  he  is  the  agent  and 
one  of  the  salesmen  for  the  plaintiffs  herein  ;  that  at  certain 
specified  dates  the  plaintiffs  sold  and  delivered  to  the  defend- 
ant at  his  special  instance,  goods  of  a  certain  value,  no  part  of 
which 'has  been  paid,  although  deponent  hajB  demanded  pay- 
ment of  the  defendant,  and  said  sum  is  due  to  the  p]ainti& 
herein  from  the  defendant,  over  and  above  all  claims  and 
offsets.  This  affidavit  fulfills  the  requirements  of  the  statute 
{Code  Civil  Pro. J  sec,  636). 

This  case  does  not  fall  within  the  rule  of  Murray  agt 
Samkin  (30  i?un,  37).  In  that  case  the  objection  was  taken 
that  the  affidavit  of  the  agent  stated  that  the  plaintiff  was 
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entitled  to  recover  a  sum,  over  all  eonnter-claims,  to  the 
knowledge  of  deponent.  The  court  held  that  if  the  allegation 
had  stated  '*  to  the  knowledge  of  the  plaintiff,"  it  would  have 
been  sufficient. 

The  learned  chief  justice,  dissenting  from  the  decision  of 
the  court  vacating  the  attachment  on  this  objection,  remarked 
that  ^'  the  agent  evidently  had  better,  or  at  least  as  good, 
knowledge  of  the  condition  of  things  between  the  plaintiff 
and  the  defendant  as  the  plaintiff  himself." 

Nor  will  the  case  of  Cribben  agt.  SchiUinger  (30  Hun^  242) 
avail  the  subsequent  lienors.  In  that  case  the  affidavit  was 
made  by  one  of  the  plaintiff's  attorneys  that  "  a  snm  was  due 
over  all  counter-claims  known  to  the  plaintiff  or  to  the 
deponent."  The  court  held  that  the  fact  that  the  affidavit 
was  made  by  the  attorney  and  not  by  the  plaintiff  was  suf- 
ficiently accounted  for,  it  having  been  shown  that  the  plaintiff 
resided  out  of  the  state,  and  it  might  have  sufficed  if  it 
appeared  that  he  had  any  knowledge  as  to  the  existence  of 
counter-claims,  and  perhaps  it  would  have  been  enough 
(though  as  to  that  we  express  no  opinion)  if  he  had  stated  that 
be  VMS  informed  by  his  clients  that  none  existed. 

The  reason  of  this  rule  is  apparent ;  an  attomej^-at-law  is  not 
preaumed  to  be  familiar  with  the  every  day  occurrences  and 
general  routine  of  the  personal  business  of  his  clients ;  but  an 
agent  and  salesman  usually  is  so ;  ho  is  constantly  and  almost 
exclusively  engaged  in  and  about  his  employer's  business 
affairs;  he  buys  and  sells  goods  for  him;  he  is  acquainted' 
with  the  financial  equipoise  existing  between  his  employer's 
coBtomers  and  his  employer,  for  upon  that  knowledge  fre- 
quently depends  the  terms  of  credit  and  dealings  between 
them.  For  the  same  reason  it  is  not  necessary  for  him  to 
acoonnt  for  his  making  the  affidavit  in  consequence  of  his 
employer's  absence  from  the  state. 

The  only  point  remaining  for  consideration  is  the  effect  of 
omitting  the  clause  "  known  to  them."  As  to  that  it  would 
peem  that  the  ruling  in  the  case  of  Lampkm  agt.  Douglas9 
Vol.  1       43 
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(27  Him^  617)  mast  be  followed  liere.  It  is  the  only  caae 
reported  in  the  courts  where  the  effect  of  this  omission  has 
been  passed  upon.  The  affidavit  in  that  case  was  made  by 
the  agent,  the  claase  in  question  was  omitted,  and  it  was  held 
sufficient  by  the  general  term  of  the  third  department. 

The  affidavit  in  the  case  at  bar  wbs  made  not  only  by  an 
agent,  but  by  a  dalesman  of  the  plaintiffs^  and  the  cause  of 
action  arises  out  of  a  sale  of  goods.  It  was  made  on  knowledge, 
wherefore  the  well-known  rule  of  law  applies  that  ^  the  law 
will  not  infer  that  matters  positively  sworn  to  were  not  within 
the  personal  knowledge  of  the  affiant "  {Pierean  agt  Free- 
man^ 77  N".  jr.,  589  ;  Brooklyn  Daily  Union  agt,  Heyward^ 
11  Ahb.  [iT.  8,],  235). 

The  order  vacating  the  attachment  should  be  reversed,  with 
costs,  and  the  attachment  reinstated. 


N.  T.  SUPERIOR  COURT. 

RoBEBT  Longden  and  another,  appellants,  agt  DAvm  H. 

Bbown,  respondent. 

iBSl  of  pofrtiGU^B-- Appeal^  Cods  of  Ckml  Procedure^  uet6on^lSi-''Whm 
order  thai  plaintiffa  funush  biU  of  parHevXan  ditereUonary,  and  «e»B  w>t 
be  irUmferod  wUh  on  appeal 

*Where  defendant  is  not  entitled  to  a  bill  of  particulars  as  a  matter  of 
right,  but,  on  a  demand  by  defendant,  plaintiffs  serve  a  defectWe  one, 
an  order  that  plaintiffs  furnish  a  further  bill  is  a  matter  of  discretion, 
and  will  not  be  interfered  with  on  appeaL 

Oeneral  Term^  March^  1885. 

Before  Sedgwick  and  O'G-orman,  JJ. 

The  complaint  alleged  an  indebtedness  of  the  defendaat 
4>n  a  guarantee  that  the  firm  of  Lowry  &  Brown  would  pay 
for  all  goods  (woolens)  sold  and  delivered  by  plaintifb  to  said 


pr- 
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finxu  The  answer  admitted  the  indebtedness,  but  set  np  a 
coonter-daiin  for  damages  by  reason  of  the  defective  character 
of  said  goods.  Plaintiffs  obtained  an  order  that  defendant 
serve  a  bill  of  particulars  of  said  claim  for  damages  specify- 
ing the  number  marked  on  each  piece  of  damaged  goods. 
Defendant  then  demanded  from  plaintifiEs  a  bill  of  particulars 
of  their  daim.  A  defective  bill  having  been  served  in  com 
{fiance  with  such  demand,  defendant,  on  notice,  obtained  an 
order  that  a  further  bill  be  served  specifying  the  numbers  on 
all  goods  sold  to  Lowry  &  Brown ;  and  from  this  last  order 
plaintifis  appealed. 

« 

Francis  Forbes^  for  appellant. 

William  S.  Sage^  for  respondent 

Sedqwiok,  J. — The  action  was  not  upon  an  account  and 
ihe  complaint  did  not  allege  any  account  {Sea.  531,  Code  Civil 
Pro.)  The  plaintiffs  were  not  bound,  therefore,  by  this  sec- 
tion to  give  particulars  upon  the  mere  demand  of  defendant's 
attorney.  They  did,  however,  yield  to  a  demand  made  that 
they  ^' serve  a  copy  of  the  account  or  claim  for  goods  sold  and 
delivered  set  forth  in  the  complaint  herein,"  and  served  upon 
the  defendant's  attorney  something  that  has  the  appearance 
of  a  bill  given  by  a  merchant  to  a  customer,  but  containing 
only  charges  of  money  as  due  at  specified  dates.  There  is 
nothing  to  show  whether  or  not  thid  is  a  copy  of  anything. 
On  receiving  this,  defendant's  attorney  took  an  order  to  show 
canse  why  plaintiffs  should  not  give  a  further  bill  of  particu- 
lars specif}nng  thereon  the  number  of  each  piece  of  goods 
sold  to  the  firm  of  Lpwry  &  Brown.  The  court  ordered  that 
Buch  a  bill  be  given,  and  from  this  order  this  appeal  is  taken. 
If  the  validity  of  the  order  depended  upon  whether,  if  the 
first  bill  served  was  one  that  could  not  properly  be  demanded, 
there  could  be  a  further  bill  ordered  on  the  ground  of  defend- 
ant's absolute  right  to  it,  there  might  be  ground  for  doubt 
Bubfitantially,  however,  after  the  plaintiffs  had  voluntarily 
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furnished  what  they  did  furnish,  it  was  a  question  for  the  dis- 
cretion of  the  court  whether  further  particulars  should  be 
given,  for  under  the  kst  sentence  of  the  section  specified,  the 
court  may  in  any  case  direct  a  bill  of  the  particulars  of  the 
claim  of  either  party  to  be  delivered  to  the  adverse  part^« 
The  matter  that  shows  that  the  court  exercised  discretion 
properly  is  that  it  appearing  that  the  plaintifb  had  procured 
an  order  for  the  particulars  of  the  defendant's  claim  for  a 
recoupment  on  account  of  the  bad  condition  of  some  of  the 
goods  averred  by  the  complaint  to  have  been  sold,  the  present 
order  was  a  facility,  for  the  defendant's  making  his  bill  of 
particulars,  that  the  plaintiffs  should  give. 

Order  affirmed,  with  ten  dollars  coats  and  disburaements  to 
be  taxed. 


SUPREME  COURT. 

Mart  Smpth  agt.  James  Dufft. 
AinST'^mtf'^— 7%9ioti^Ayh>udf —  Deed — When  viU  be  dedared  nuU  and  toUL 

Although  it  is  not  enough  to  induce  a  oourt  of  equity  to  interfere  to  show 
that  a  bargain  is  hard  and  unreasonable,  nor  does  mere  inadequacy  of 
consideration  alone  form  a  ground  for  equitable  relief;  yet  there  are 
cases  where  there  is  no  positive  evidence  of  fraud,  in  which  the 
inequality  of  the  bargain  is  so  gross  that  the  mind  cannot  resist  the 
inference,  that  though  there  be  no  direct  evidence  of  fraud,  such  a  bar- 
gain must  have  been  in. some  way  improperly  obtained. 

In  such  cases  a  court  of  equity  will  avoid  a  bargain,  not  merely  on  account 
of  its  gross  inequality,  but  because  that,  inequality  furnishes  the  most 
vehement  presumption  of  fraud. 

Special  Tenn^  DeoewibeTy  1884. 
Oecrge  F.  Zangiein^  for  plainti£E; 
William  J.  Kane^  for  defendant. 
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Lawbencb,  t/.— William  E.  Duffy,  the  brother  of  the  plain- 
tiff and  the  defendant,  died  on  the  30th  day  of  August,  1876, 
intestate,  at  the  town  of  Portland,  in  the  «tate  of  Connecticut, 
fleized  and  possessed  in  fee  of  four  lots  of  land  in  the  city  of 
New  York,  situated  on  the  northerly  side  of  West  One  Hun- 
dred and  Thirty^ourth  street,  between  Severnth  and  Eighth 
avcnnes.,  The  plaintiff  and  defendant,  as  heirs-at-law  of 
William  E.  Duffy,  werfe  each  -entitled  to  a  one-seventh  part 
of  his  said  real  estaite,  «nd  oh  the  16th  of  May,  1883,  an  action 
was  commenced  for  the  purpose  of  obtaining  a  partition  and 
division  of  the  said  lands  among  the  different  heirs-at-law  of 
the  «aid  intestate.  The  defendant,  James  Daffy,  seems  to 
have  been,  up  to  a  certain  point,  the  adviser  of  his  sister,  and 
it  appears  by  the  evidence  that  he  procured  an  answer  in  said 
action  to  be  put  in  in  her  behalf,  said  answer  having  been 
verified  on  the  27th  of  March,  1882.  On  the  5th  of  June, 
1882,  the  plaintiff  executed  and  delivered  to  the  defendant  a 
conveyance  or  assignment  of  all  her  right,  title  and  interest  in 
and  to  the  lands  above  referred  to,  which  assignment  or  trans- 
fer is  expressed  to  have  been  made  for  the  consideration  of 
sixty  doUars.  The  evidence  shows  that  the  property  in  ques- 
tion was  worth  about  $18,(KH),  and  that  after  deducting 
the  incumbrances  thereon,  it  was  worth  at  least  the  sum  of 
$15,000.  Assuming  such  to  have  been  the  true  value  of  the 
property,  it  is  apparent  that  the  plaintiff's  share  exceeded  the 
sum  of  $2,000  in  value,  and  this  action  is  brought  by  the 
plaintiff  to  set  aside  the  assignment,  who  alleges  in  her  com- 
plaint that  she  did  not  tmderstand  the  purport  and  effect  of 
the  assignment ;  that  the  same  was  procured  by  fraudulent 
representations  made  to  her  by  the  defendant ;  that  the  same 
was  a  paper  necessary  for  her  to  execute  for  said  action  in  par- 
tition to  progress  the  said  suit,  and  that  the  same  was  executed 
under  the  belief  that  there  might  be  something  wrong  about 
the  other  paper,  to  wit,  the  answer  put  in  in  the  action  for 
partition,  as  above  stated. 

The  plaintiff  further  alleges  that  she  was  on  the  3d  day  of 
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May,  1883y  for  the  first  time  informed  that  the  defendant  had 
claimed  that  she  had  assigned  all  her  right,  title  and  interest 
in  said  lands  to  him,  and  she  alleged  that  she  never  had  any 
knowledge  nntil  the  month  of  May,  1883,  of  that  assignment. 
The  answer  of  the  defendant  denies  all  fraud,  and  the  conten- 
tion of  the  defendant  in  substance  is  that  the  transaction  in 
question  was  made  in  good  faith,  and  that  no  undue  inflaence 
was  exerted  to  bring  about  the  execution  of  the  assignment 
Although  the  assignment  was  executed  on  the  5th  of  Jane, 
1882,  it  was  not  recorded  in  the  register's  office  until  the  2Sd 
of  August,  1882. 

This  action  was  commenced  on  the  16th  of  May,  1883,  and 
on  the  29th  of  August,  1883,  the  plaintiff  became  insane  and 
was  taken  to  an  asylum.  On  the  22d  of  June,  1883,  the  plain- 
tifiPs  deposition  was  taken  before  a  referee,  and  that  depodtioii 
certainly  sustains  the  position  taken  by  the  plaintiff  in  ber 
complaint.  I  have  read  the  evidence  submitted  on  the  part 
of  the  defendant  tending  to  show  that  the  transaction  in  ques- 
tion was  fair  and  honest  and  that  no  undue  influence  was 
brought  to  beai*  upon  the  plaintiff  to  induce  her  to  execute 
the  assignment  now  sought  to  be  set  aside,  but  I  am  compelled 
to  say  that  the  perusal  of  that  evidence  has  tailed  to  satisfy 
me  that  the  transaction  is  one  which  equity  ought  to  uphold. 
It  is  quite  true  that  it  is  not  enough  to  induce  a  court  of 
equity  to  interfere  to  show  that  a  bargain  is  hard  and  unreason- 
able, and  that  mere  inadequacy  of  consideration  does  not  alone 
form  a  ground  for  equitable  relief,  but,  as  was  said  by  Mr. 
justice  Harris,  in  the  case  of  Dunn  agt.  Chambers  (4  Bafi. 
Sup.  Ct.  iff.,  379) :  "  There  are  cases  where  there  is  no  positive 
evidence  of  fraud,  in  which  the  inequality  of  the  bargain  is 
so  gross  that  the  mind  cannot  resist  the  influence  that  though 
there  be  no  direct  evidence  of  fraud,  such  a  bargain  must  have 
been  in  some  way  improperly  obtained.  In  such  cases  the 
court  of  equity  will  avoid  a  bargain,  not  merely  on  account 
of  its  gross  inequality,  but  because  that  inequality  funufihes 
the  most  vehement  presumption  of  fraud." 
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In  my  opinion  the  evidence  brings  this  case  within  the 
principle  so  ably  stated  by  that  learned  justice.  It  is  conceded 
that  bnt  sixty  dollars  in  cash  was  paid  by  the  defendant  to  the 
pLuntifi  at  the  time  the  assignment  was  executed.  The 
defendant  stated  in  his  testimony  that  he  had  befriended  the 
plaintiff  for  many  years,  and  has  given  her  different  sums  of 
money  at  various  times.  He  also  claims  that  he  furnished  the 
money  that  was  requisite  to  defray  the  funeral  expense  of 
plaintiff's  husband.  He  is  contradicted  substantially  in  this 
respect  by  other  witnesses,  but  assuming  his  statement  to  be 
true,  as  that  consideration  was  paid  about  thirty  years  before 
the  execution  of  the  assignment,  it  cannot  now  be  relied  upon 
to  support  the  assignment.  Assuming  that  the  defendant  did 
pay  all  the  sums  which  he  claims  to  have  paid  for  the  plaintiff/ 
the  value  of  the  property  transferred  to  him  was  so  much  in 
excess  of  the  aggregate  of  those  sums  as  to  leave  the  considen^ 
tion  for  the  assignment  still  grossly  inadequate. 

In  this  case  the  plaintiff  was  an  ignorant  woman,  unable  to 
read  or  to  write,  who  relied,  as  the  evidence  shows,  very  much 
upon  the  superior  knowledge  and  ability  of  her  brother,  the 
defendant  Indeed,  in  her  deposition  she  says :  ^'  I  thought 
so  much  of  my  brother  that  I  would  sign  any  paper  he  pre- 
sented to  me,  believing  it  to  be  right."  It  will  also  be  seen 
that  in  the  deposition  she  denies  that  she  ever  received  a 
single  cent  from  her  brother  over  and  above  what  he  actually 
owed  her.  The  evidence  of  Mr.  Mehrzbach  corroborates  the 
defendant  in  his  assertion  that  he  actually  paid  the  sixty 
dollars  to  the  plaintiff.  Even  if  she  is  in  error  in  that  respect, 
however,  I  think  the  whole  case  shows  that  advantage  was 
taken  of  ignorance  by  her  brother,  in  whom  she  had  implicit 
confidence,  to  obtain  an  assignment  of  her  interest  in  her 
deceased  brother's  property,  which  assignment  is  founded  on 
a  grossly  inadequate  consideration,  and  that  the  assignment 
cannot  be  supported  upon  well  established  principles  of  eqnity. 
In  addition  to  the  case  decided  by  Mr.  justice  Harris,  already 
referred  to,  the  case  of  Whdan  agt.  WTielan  (3  CW.,  337), 
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served  on  the  13th  of  Janaai*;,  1883.  On  the  twenty-seventh 
day  of  January  following,  an  order  was  obtained,  ex  parUj 
appointing  the  defendant  temporary  receiver  of  the  partner- 
ship effects  and  granting  an  injunction  restraining  the  plaintiff 
and  hie  attorney,  among  other  things,  from  interfering  with 
such  effects,  and  requiring  the  attorney  to  show  cause  on 
Jan  nary  thirtieth  why  he  should  not  disclose  to  the  attorney 
for  the  defendant  the  then  present  residence  or  abode  of  the 
plaintiff,  the  object  of  which  undoubtedly  was  to  enable  him  to 
serve  a  copy  of  the  injunction.  The  motion  was  finally 
argued,  and  the  injunction  and  the  appointment  of  the  receiver 
made  permanent.  In  that  proceeding  the  plaintiff's  attorney 
made  an  afSdavit  in  which,  among  other  things,  he  stated  as 
follows: 

^  I  further  aver  that  the  plaintiff's  residence  was  formerly 
No.  140  East  Fifty-eighth  street,  this  city,  bnt  I  am  informed 
that  his  residence  is  now  at  817  East  Seventy-ninth  street, 
this  dty,  and  I  am  further  informed  that  these  facts  are  well 
known  to  the  defendant." 

The  special  term,  also,  in  the  order  confirming  the  appoint- 
ment of  the  defendant  as  receiver  and  containing  the 
injanction,  made  a  reference  to  Abram  Eling,  esq.,  to  take 
proof  of  the  whereabonts  of  the  plaintiff,  the  statement  of 
his  attorney  as  to  his  residence  not  being  satisfactory,  and 
some  dispute  as  to  the  attorney's  statement  having  aiusen  and 
being  nrged.  The  order  of  reference  is  not  before  us  on  this 
appeal*  but,  according  to  the  report  of  the  referee,  it  was 
qnite  comprehensive,  because  it  provided  that  he  should  take 
proof  of  the  then  present  residence  or  abode  of  the  plaintiff 
and  as  to  his  whereabouts,  and  also  testimony  as  to  the 
transactions  between  the  plaintiff  and  his  attorney  and 
between  the  plaintiff  and  any  other  person,  with  the  view  of 
ascertaining  the  fact  as  to  where  the  plaintiff  could  be  found, 
and  also  to  examine  such  witnesses  as  might  be  produced 
before  him  in  respect  to  other  facts  contained  in  the  affidavits 
used  on  the  motion,  which  resulted  in  the  order  of  referenced 
Vol.  I       44 
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The  teetJmony  taken  hj  the  referee  is  very  volaminonB, 
extending  to  245  pages  and  upwards.  The  plaintiff  wasiep- 
resented  bj  Hamilton  Odell,  esq.,  and  the  attorney  appeared 
on  his  own  behalf.  The  referee  found  that  the  defendant 
bad  sought  with  the  greatest  diligence  to  ascertain  the  where- 
abouts of  the  plaintiff,  and  in  every  way  known  to  him  tried 
to  discover  where  he  could  be  found ;  that  he  was  last  seen  in 
the  city  of  New  York  on  or  about  the  25th  of  January,  1883, 
at  the  corner  of  Fifth  avenue  and  Forty-sixth  street,  in  front 
of  the  residence  of  and  in  company  with  his  attorney,  from 
which  place  he  proceeded  to  the  "Windsor"  or  "Taylor'e" 
hotel,  in  Jersey  City  (the  hotel  being  known  by  both  names 
at  different  periods),  where  he  registered  under  the  name  of 
Bennett,  and  which  place  he  left  on  the  twenty-sixth  of 
January,  the  day  following.  The  referee  further  reported 
that  he  was  unable,  from  the  evidence  furnished  him,  to 
report  as  to  where  he  went  or  his  then  present  whereabonis. 

An  examination  of  the  testimony  shows  that  it  was  not 
strictly  confined  to  the  chief  question  whioh  was  designed  to 
be  the  subject  of  investigation  —  namely,  the  then  present 
residence  or  whereabouts  of.  the  plaintiff  —  but  at  the  same 
time  it  cannot  be  said  that  the  referee  was  not  justified  in 
taking  a  great  deal  of  the  evidence  which  was  given  under 
that  portion  of  the  order  already  mentioned  which  authorized 
him  to  examine  the  witnesses  produced  before  him  in  refe^ 
ence  to  such  other  facts  as  were  contained  in  the  aflidavits  on 
the  motion  which  resulted  in  the  order  of  reference. 

The  statement  in  the  affidavit  of  the  attorney,  as  to  the 
whereabouts  of  the  plaintiff,  was  disingenuous.  It  was,  as  we 
have  already  seen,  that  the  plaintiff's  residence  was  at  317 
East  Seventy-ninth  street  in  this  city,  when  he  knew, '  as  he 
himself  admitted  during  the  investigation  before  the  referee, 
that  his  client  had  gone  to  Jersey  City,  and  was  staying  at  a 
hotel  there,  and  under  an  assumed  name.  It  may  be  true 
that  at  the  time  of  his  client's  departure  he  did  not  know  in 
what  direction  he  went,  and  it  may  be  true,  also^  that  at  the 
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time  of  hiB  eicamination  he  did  not  know  to  what  place  his 
client  had  gone  or  where  he  was  staying ;  but  the  relations 
existing  between  the  two,  and  the  proceedings  between  them, 
render  this  exceedingly  improbable  and  certainly  justify  the 
conclusion  that  the  attorney  did  not  respond  to  the  applica* 
tion  made  in  reference  to  the  whereabouts  of  the  plaintiff  as 
he  should  have  done  and  as  he  was  bound  to  do  as  an  officer 
of  the  court. 

It  cannot  be  questioned  that  the  service  of  the  injanction 
upon  the  plaintifE  was  very  important  to  the  protection  of 
the  defendant's  interests,  and  it  was  just  as  much  his  duty  to 
aid  in  the  administration  of  justice  in  that  respect  as  it  was  to 
protect  his  client's  interests.  As  an  officer  of  the  court  he 
was  bound  to  deal  with  it  in  all  respects  without  reserve,  and 
to  obey  its  orders  implicitly  unless  appealed  from  and  reversed 
on  appeal.  If  he  had  stated  in  his  affidavit  that  his  client  had 
resided  and  he  believed  continued  to  reside  at  the  place  named 
in  this  city,  but  had  been  sojourning  in  Jersey  City  under  an 
assumed  name,  and  that  he  had  parted  from  him  on  the  twen- 
ty-fifth of  January,  and  then  stated  what  he  believed  as  to  his 
intentions,  his  conduct  would  have  appeared  upon  the  record 
in  reference  to  the  subject  unimpeachable.  He  suppressed, 
however,  these  important  facts,  and  it  would  seem  with  the 
intention  of  screening  his  client.  In  his  zeal  he  may  have 
supposed  that  this  was  his  duty  professionally,  but  it  was  a 
great  mistake  if  he  entertained  any  such  view,  and  the  result 
is  the  imposition  of  costs  upon  himself  and  his  client  in  the 
proceeding  which  a  candid  and  honorable  revelation  would 
not  only  have  avoided  but  which  would  have  redounded  to 
his  credit  as  an  officer  of  the  court. 

If  it  be  necessary  to  teach  the  lesson  that  a  member  of  the 
bar  belongs  to  a  high  and  honorable  profession,  and  in  the 
manner  in  which  that^  instruction  has  been  conveyed  by  the 
result  of  this  proceeding,  it  must  be  done.  The  court  has 
power  to  impose  the  payment  of  costs,  and  it  is  impossible 
for  us  to  say,  with  any  justice  to  the  learned  judge  who  made 
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the  order  in  that  respeot,  that  the  discretion  Yefiited  ih  him 
was  in  the  sh'ghtest  degree  abused.  On  the  eontr»rv,  we 
think  he  was  qnite  justified  in  making  the  order,  notwith- 
standing that  it  must  be  admitted  some  of  the  evidence  taken 
would  seem  unnecessary  upon  the  main  subject  which  the  ref- 
erence was  intended  to  investigate. 

Under  these  circumstances,  there  is  nothing  left  for  ns  but 
to  affirm  the  order. 

Ordered  accordingly. 

Davis,  P.  J.,  and  Daniels,  J.,  concurred. 


SUPKEME  COURT. 


CoBNBLius  K.  Oabbisok  agt.  Pbteb  Mabtb  and  othen. 

Ir0unetum  —  Suit  to  restrain  parties  from  proseeuHng  an  action  in  another 
eouTt — When  injunction  restraining  such  prosecution  mU  Jfe  granted-^ 
Proper  pi'actice  in  such  eeues. 

In  March,  1876,  the  plaintiff  herein  was  the  owner  of  a  large  number  of 
bonds  of  the  Pacific  Railroad  of  Missouri,  purporting  to  be  secored  by 
a  mortgaire  known  as  the  third  mortgage  upon  the  property  of  said 
railroad.  At  this  time  an  action  in  which  one  George  E.  Eetchum  was 
plaintiff,  was  pending  in  the  United  States  circuit  court  for  the  eastern 
district  of  Missouri  to  foreclose  this  third  mortgage.  Certain  stock- 
holders intervened  in  said  foreclosure  suit,  and  filed  an  answer  and 
cross-bill  alleging  collusion  and  fraud  on  the  part  of  the  directors  and 
managers  of  said  Pacific  railroad  in  the  Issue  of  said  bonds,  and  in 
the  mortgage  made  to  secure  the  payment  thereof. 

Defendants  herein,  acting  as  a  committee  of  stockholders,  owning  and 
possessing  in  their  own  right,  or  in  trust  for  others,  a  large  number  of 
shares  of  the  capital  stock  of  the  said  Pacific  railroad,  in  March,  1876, 
applied  to  the  said  United  Slates  circuit  court  to  be  allowed  to  inter- 
vene and  defend  the  said  foreclosure  suit  on  thenr  own  behaif ,  and  hi 
behalf  of  all  other  stockholders.  Plaintiff  herein,  on  his  own  applica- 
tion was  made  a  co-complainant  in  the  foreclosure  suit. 

Defendants  herein,  under  an  arrangement  with  the  plaintiff  herein,  ceased 
all  opposition  to  the  foreclosure  suit  and  consented  to  a  decree  of  fore- 
closure, which  decree  was  entered  on  the  6th  of  Septembec,  1876. 
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The  property  of  the  said  Pacific  railroad  was  acid  under  said  decree  on 
the  sixth  of  September  following,  and  bid  in  for  |8,000.000,  by  Baker, 
the  solicitor  of  said  Pacific  railroad,  for  a  combination  of  bond-holders 
who  acted  in  opposition  to  the  plaintiff  herein. 

Defendants  herein,  at  once  resolved  to  resist  the  decree  of  foreclosure  and 
sale  thereunder,  and  to  take  all  legal  means  in  their  power  to  set  the 
same  aside.  They  opposed  the  confirmation  of  the  sale,  and  in  said 
month  of  September,  applied  to  the  said  circuit  court  for  liberty  to 
intervene  to  set  aside  the  decree  of  June  6, 1870,  and  the  sale  there- 
under, and  for  liberty  to  demur,  answer,  plead  or  appeal,  as  advised. 

In  March,  1877,  at  a  meeting  of  stockholders  held  at  St.  Louis,  defendants 
herein,  by  means  of  stock  owned  and  controlled  by  them,  procured 
several  of  themselves  to  be  elected  officers  and  directors  of  said  Pacific 
ndlroad  ;  and  thereafter  caused  to  be  taken  and  prosecuted  an  appeal 
in  the  name  of  said  Pacific  railroal  to  the  supreme  court  of  the  United 
States  from  the  said  decree  of  foreclosure,  which  appeal  was  decided 
in  the  October  term  of  1879  {Poeifc  B.  R  agt.  Keteham,  101  U,  8. 
£,289). 

The  court  held  that  there  was  no  error  which  could  be  corrected  on 
appeal  from  the  decree,  but  that  a  redress  of  grievances,  must  be 
Qbtained  if  any  there  were,  by  application  to  the  court  in  which  said 
decree  was  made. 

Thereafter,  in  1880,  the  defendants  herein  caused  a  suit  to  be  commenced 
in  the  name  of  said  Pacific  railroad  against  the  plaintiff  herein  and  other, 
parties,  to  set  aside  said  foreclosure  and  sale  and  have  the  said  third  mort- 
gage and  third  mortgi^e  bonds  set  aside  as  fraudulent  and  void.  A 
demurrer  was  interposed  to  the  bill  of  complaint,  which  was  sustained 
by  the  said  United  States  circuit  court. 

An  appeal  was  taken  to  the  supreme  court  of  the  United  States.  The 
decision  of  the  court  below  was  reversed  (111  U.  3,  R,  506),  and  the 
cause  was  remanded  to  the  said  circuit  court  with  directions  to  overrule 
ihe^  demurrer  with  costs,  and  to  take  such  further  proceedings  in  the  suit 
as  should  be  proper  and  not  inconsistent  with  the  opinion  of  said  supremo 
court  The  court  held  that  the  said  bill  of  complaint  was,  in  substance 
and  effect,  a  continuation  of  the  said  Eetcham  foreclosure  suit. 

In  1878,  the  defendants  herein  commenced  an  action  in  the  superior  court 
of  the  city  of  New  York  against  the  plantiff  herein,  to  recover  |8,(KX),000 
with  interest  from  the  24th  of  October,  1870,  on  the  ground  that  in  1876 
he  agreed  with  them  to  organize  a  successor  company  to  the  said 
Paeiflc  railroad,  and  give  them  in  exchange  for  thirty-six  thousand  shares 
of  the  capital  stock  of  that  company  a  like  number  of  shares  in  such 
saccesaor  company,  they  alleging  in  their  verified  complaint  that  plain- 
tiff herein  agreed  to  do  this  in  consideration  of  the  relinquishing  by  them 
of  all  further  opposition  to  the  Eetcham  foreclosure  suit  They  averred 
in  their  said  complaint,  that  without  their  co-operation  and  consent  the 
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flaid  decree  of  foreclosure  and  sale  would  not  then  have  been  made.  By 
consent  of  parties  this  action  was  referred  to  Hon.  Thbodobb  W.  Dwight 
to  hear  and  determine*  The  trial  before  the  said  referee  was  commenced 
and  prosecuted  before  him  until  the  24th  of  Hay,  1884,  when  it  was 
suspended  until  December  19,  1884. 

This  action  was  commenced  to  restrain  the  defendants  herein  from  further 
prosecuting  the  trial  of  the  action  in  the  said  New  York  saperior  court, 
until  the  said  action  pending  in  the  said  United  States  circuit  court  for 
the  eastern  district  of  Missouri  shall  have  been  finally  determined.  A. 
preliminary  injunction  having  been  granted  on  motion  of  plaintiff  to 
continue  such  injunction  pendente  UU : 

SM,  that  this  court  has  undoubtedly  power  to  restrain  jiarties  from  pro- 
ceeding with  actions  in  other  courts  of  this  state,  whether  they  be  such 
as  under  the  former  division  would  have  been  known  as  actions  at 
law  or  suits  in  equity. 

EM,  that  the  facts  established  a  clear  case  for  the  interposition  of  a 
court  of  equity  to  prevent  injustice  and  wrong,  and  that  the  injunction 
should  be  continued  pendente  Ute. 

ffeld,  that  the  suits  and  legal  proceedings  of  the  defendants  herein  being 
glaringly  inconsistent  and  contradictory,  they  having  elected  in  the 
first  instance  to  rescind  their  alleged  contract  with  the  plaintiff  herein, 
they  should  be  required  first  to  proceed  with  the  suit  grounded  upon 
that  election. 

SM^  that  upon  the  facts  appearing  in  the  motion  papers,  the  proper 
course  of  the  plaintiff  was  to  bring  an  action  for  relief,  and  not  to  s^ply 
in  the  New  York  superior  court  case,  for  a  stay  of  proceedings. 

S^^ecial  Term^  Mareh^  1885. 

Motion  on  the  part  of  plaintiff  to  continue  a  temporary 
injunction  obtained  by  bim  to  restrain  the  defendants  from 
prosecuting  an  action  in  the  superior  court  until  the  final 
decision  of  a  case  pending  in  Missouri. 

01  A,  Runkle  and  Henry  L.  Clinton^  for  plaintiff. 

Mason  W.  Tyler^  Clarence  A.  Seward  and  Roscoe  ConJdingj 
for  defendants. 

DoKOHUB, «/.  — This  is  a  motion  to  continue  an  injunction 
pending  the  litigation.  The  facts,  as  they  appear  in  the 
papers  on  which  the  motion  is  made,  and  most  of  which  are 
not  disputed  by  the  defendants,  are  substantially  as  follows : 

The  plaintiff,  in  1875,  was  the  owner  of  about  $1,800,000 
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of  the  third  mortgage  bonda  of  the  Pacific  railroad  of  Misaoori* 
The  railroad  had  defaulted  in  the  payment  of  interest  on  all 
its  bonds  of  this  class,  and  a  suit  to  foreclose  the  mortgage 
was  commenced  November  11,  1875,  by  George  E.  Ketchnm, 
in  the  United  States  circuit  court  for  the  eastern  district  of 
Missouri,  and  Garrison  became  a  co-complainant  on  his  own 
application.  The  Pacific  Bailroad  Company  admitted  the 
allegations  in  the  bill  of  foreclosure,  but  Marie  and  others, 
the  defendants  in  this  action,  who  were  stockholders  of  that 
company,  claimed  that  the  third  mortgage  bonds  were  illegal 
9xid  void,  and  petitioned  the  court  in  which  the  foreclosure 
was  pending,  for  leave  to  defend  the  suit  on  behalf  of  them- 
selves and  other  stockholders.  After  filing  their  petition,  the 
defendants  here  made  an  agreement  with  Garrison,  by  which, 
in  the  letter  addressed  to  them  May  29,  1876,  he  promised 
that,  if  he  purchased  the  railroad  under  the  foreclosure  sale, 
he  would  convey  it  to  a  new  corporation,  to  be  organized  by 
them,  the  stock  of  which  should  belong  to  the  defendants  here 
(who,  to  prevent  confusion,  will  be  referred  to  in  this  opinion 
as  the  ^^  Marie  party  "),  while  the  bonds  of  such  corporation 
should  be  received  by  Garrison  in  payment  of  his  third  mort- 
gage bonds  of  the  Pacific  railroad.  The  Marie  party,  in 
consideration  of  this  promise,  agreed  to  withdraw  their  opposi- 
tion to  the  foreclosure  of  the  mortgage  and  aid  in  validating 
Garrison's  bonds.  They  did  thereafter,  in  open  court,  with- 
draw such  opposition,  and.  In  consequence  of  such  withdrawal, 
a  decree  of  foreclosure  was  entered  in  June,  1876. 

The  Marie  party  claim  that  after  such  decree  was  entered 
they  and  Garrison  made  a  new  oral  agreement,  the  terms  of 
which  are  disputed,  by  which  the  Marie  party  assert  that 
Garrison  agreed,  absolutely  and  unqualifiedly,  to  purchase  the 
road  on  the  foreclosure  sale,  no  matter  how  much  he  bad  to 
pay  for  it,  and  also  to  organize  a  new  corporation  in  Missouri, 
to  which  he  would  convey  the  railroad,  the  stock  of  which 
corporation  should  consist  of  80,000  shares,  of  which  86,000 
shares  were  to  be  transferred  to  the  Marie  party,  in  consid- 
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eration  of  their  aid  in  Becoring  a  foreclo&nre  of  the  road. 
The  letter  of  March  29,  1876,  waa  thereupon  anrrendered  to 
Garrison,  who,  while  he  admits  the  making  of  some  oral 
agreement,  denies  that  it  was  such  an  agreement  as  the  Marie 
party  claim  it  was,  aud  specifically  denies  that  he  bound  him* 
self  absolutely  to  purchase  the  road.  On  September  6, 1876, 
the  road  was  sold  at  public  auction^  under  the  decree  in  the 
foreclosure  suit,  to  one  James  Baker,  who  bid  a  higher  price 
than  Grarrison.  But  by  a  subsequent  arrangement  between 
Baker  aud  Garrison,  the  latter  was  substituted  as  purchaser, 
and  he  thereafter  conveyed  die  property  to  a  new  corporation, 
and  subsequently,  by  a  purchase  of  the  stock  of  such  new  oo^ 
poratioD,  the  railroad  became,  and  now  is,  the  property  of  still 
another  corporation,  the  present  Missouri  railroad  company. 

On  becoming  such  substituted  purchaser.  Garrison  refused 
to  comply  with  the  terms  of  the  alleged  oral  agreement  set  up 
by  the  Marie  party,  and  thereupon  the  latter,  immediately  and 
before  the  sale  waa  confirmed  by  the  court,  took  measures  to 
set  it  aside,  and,  claiming  to  act  as  a  committee  representing 
on  their  own  account  and  that  of  other  stockholders  36,000 
shares  of  the  stock  of  the  old  company,  on  September  6, 
1876,  passed  the  following  resolution  in  reference  to  the  fore- 
closure proceedings : 

^*JSesolvedy  That  we  will  resist  the  said  decree  of  foreclosure 
and  the  sale  made  thereunder  to  the  best  of  our  ability ;  that 
we  will  appeal  the  suit  in  which  the  decree  was  made  to  the 
supreme  court  of  the  United  States  for  the  redress  of  our 
grievances ;  that  we  will  continue  the  prosecution  of  the  suit 
commenced  by  us  in  the  name  of  K.  A.  Cowdrey  i^inst 
the  Pacific  railroad  and  others,  for  fraud  on  the  stockholders, 
whidi  suit  is  now  pending  in  the  circuit  of  the  United  States 
for  the  eastern  district  of  Missouri." 

They  at  once  notified  Ghurison  that  they  repudiated  the  sale, 
and  took  an  appeal  from  the  decree  of  foreclosure,  represent- 
ing to  the  court  that  they  were  acting  for  all  the  stockholders 
of  the  Pacific  railroad,  which  appeal  was  carried  to  the 
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snpreme  court  of  the  United  States,  and  upon  which  it  was 
claimed  bj  the  Marie  party  that  the  sale  was  irregular,  that 
the  third  mort^^e  bonds  had  been  fraudulently  issued  and 
were  void,  and  that  the  decree  of  foreclosure  and  the  sale 
under  it  should  be  set  aside  so  tliat  the  validity  of  the  mort- 
gage could  be  determined.  While  this  appeal  was  pending 
for  the  purpose  of  getting  back  the  railroad,  and  which 
appeal  was  controlled  and  carried  on  by  the  Marie  party,  an 
action  was  commenced  in  April,  1878,  in  the  superior  court 
of  New  York  city,  by  the  same  Marie  party  against  Garrison, 
in  which  it  was  claimed  that  Garrison  had  failed  to  perform 
his  part  of  the  contract  in  refusing  to  deliver  to  them  30,000 
shares  of  stock  in  the  new  corporation,  although  they  had 
consented  to  the  decree  of  foreclosure,  and  had  done  all  in 
tlieir  power  to  validate  the  third  mortgage  bonds,  and  that  by 
such  failure  they  had  suffered  damage  to  the  amount  of 
$3,600,000,  with  interest  from  October  ,24, 1876.  While  this 
suit  in  the  superior  court  was  pending,  the  appeal  to  the 
supreme  court  of  the  United  States,  so  taken  by  the  Marie 
party,  was  dismissed.  The  court  suggested  that  if  there  was 
fraud  in  the  creation  of  the  thii*d  mortgage,  and  the  issue  of 
the  bonds  secured  by  it,  a  suit  in  equity  could  be  brought  to 
set  aside  the  decree  of  foreclosure  and  the  sale,  and  to  test  the 
validity  of  the  mortgage. 

The  dase  is  reported  in  101  United  States  Reports^  289. 
Upon  this  the  Marie  party  having  become  directors.  Cutting 
having  been  elected  president  and  Marie  vice-president,  and 
thus,  bj  reason  of  their  holding  a  majority  of  the  stock  of  the 
Pacific  railroad,  having  absolute  and  complete  control  of  the 
management  of  that  company,  commenced  a  suit  in  the  United 
States  circuit  court  for  the  eastern  district  of  Missouri  against 
the  new  Missouri  Pacific  railroad,  which  had  purchased  the  rail- 
road, and  against  Garrison,  to  set  aside  the  decree  of  fore- 
closore  and  sale,  and  to  have  the  third  mortgage  bonds 
declared  void.  A  demurrer  to  the  bill  in  this  suit  was  finally 
overruled  by  the  supreme  court  of  the  United  States,  and  it 
Vol.  I       45 
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was  there  held  that  if  the  irregalaritj  in  the  decree  and  sale 
conld  be  established  and  the  frandolent  character  of  the 
third  mortgage  bonds  proved,  the  decree  oonid  be  set  aside 
and  the  raihroad  restored  to  the  old  company  {9ee  111  U.S, 
Hep.,  505).  As  I  understand  that  suit,  it  is  now  at  issue 
upon  a  plea  of  the  Missouri  Pacific  company  and  an  answer 
of  Garrison. 

While,  therefore,  the  snit  in  the  saperior  court  is  now  on 
trial  before  the  referee,  in  which  the  Marie  party  are  demand- 
ing damages  amounting  to  over  $5,000,000  against  Oarrison, 
•on  the  ground  that  they  consented  to  a  decree  of  foreclosara 
and  sale  and  aided  in  validating  the  third  mortgage  bends, 
and  that  he  refuses  to  compensate  them  for  so  doing,  the 
aame  individuals,  acting  through  the  corporation  of  the  old 
Pacific  railroad,  which  is  absolutely  under  their  control  as 
stockholders  and  offices,  are  demanding  in  Missouri  that  the 
decree  of  foreclosure  and  the  sale  of  the  railroad  be  set  aside 
.and  the  bonds  held  by  Garrison  declared  worthless. 

The  plaintiff  Giirrison,  in  this  present  suit,  asks,  as  a  matter 
of  equity,  that  the  defendants,  the  Marie  party,  be  restrained 
from  prosecuting  their  action  in  the  superior  court  uutil  the 
miction  in  Missouri  has  been  finally  determined.  He  claims 
that  the  defendants  are  causing  him  great  expense  and 
embarrassment  in  subjecting  him  in  two  states  to  litigations 
based  upon  conflicting  and  contradictory  grounds,  and  that 
inasmuch  as  immediately  after  the  sale  under  the  foreclosure 
the  defendants  expressly  repudiated  the  sale,  and  from  that 
time  to  the  present  have  made  persistent,  vigorous  and  unre- 
mitting efforts  to  set  aside  the  decree  and  sale,  get  the  rail- 
Toad  back  and  obtain  a  decision  that  his  bonds  are  worthless, 
they  should,  at  any  rate,  be  required  to  prosecute  to  a  final 
-determination  their  suit  based  on  a  disaffirmance  of  the  con- 
tract in  the  Missouri  court,  which  has  jurisdiction  of  the 
whole  controversy,  and  in  which  suit  only  the  title  to  the 
road  can  be  determined  before  prosecuting  him  here  in  an 
.action  which  is  based  on  an  entirely  inconsistent  and  different 
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right  There  is  but  little  dispute  about  the  facte,  so  far  as 
they  are  involved  in  the  present  motion. 

The  defendants,  the  Marie  party,  insist  that  in  due  course 
they  will  succeed  in  setting  aside  the  decree  of  foreclosure 
and  secure  a  judgment  that  Garrison's  bonds  are  worthless, 
and  if,  as  they  claim  they  expect  to,  they  should  also  recover 
a  judgment  against  Gtmrison  in  the  superior  court  for  over 
$5,000,000,  they  may  inflict  irreparable  injury  upon  him.  If 
they  succeed  in  the  Missouri  suit  they  will  recover  the  railroad 
for  the  corporation  in  which  they  hold  a  majority  of  the  stock, 
and  in  effect  become  part  owners  of  the  very  property,  for 
the  sale  and  loss  of  which  they  will  already  have  been  com- 
pensated by  the  judgment  and  satisfaction  in  the  superior 
court ;  and  in  addition  to  this  they  will  render  the  Garrison 
bonds  of  no  value. 

If  these  results  are  to  follow,  and  the  defendants  insist  they 
will,  it  does  not  appear  how  Garrison  can  escape  a  double  loss, 
involving  apparently  his  financial  ruin.  While  the  parties  to 
the  suit  in  the  superior  court,  and  to  that  in  the  Missouri 
court,  are  in  reality  the  same,  they  are  not  the  same  on 
record  or  in  name.  In  the  Missouri  suit  the  Marie  party 
use  the  name  of  the  Pacific  railroad,  and  daim  to  act  for  the 
benefit  of  all  the  stockholders  of  that  corporation,  which,  for 
all  purposes  except  the  maintenance  of  that  action,  is  practically 
defunct,  while  in  the  superior  court  they  sue  in  their  individual 
names  as  a  committee  representing  36,000  shares  of  stock  in 
that  old  company.  A  judgment,  therefore,  either  against  or 
for  the  plaintiffs  in  the  superior  court  suit  (the  Marie  party) 
could  not  be  pleaded  by  Garrison  as  a  defense  in  the  Missouri 
suit,  because  such  judgment  would  be  in  favor  of  individual 
stockholders  with  whom  the  plaintiff  of  record  in  the  Missouri 
suit  has  no  privity  in  a  legal  sense.  There  might  in  such  case 
be  equities  arising  between  Garrison  and  the  Marie  party  who 
are  beneficiaries  in  the  Missouri  suit,  but  such  equities  could 
not  be  established  in  that  suit. 

It  must  be  assumed,  for  the  purposes  of  this  motion,  that 
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the  Marie  party  may  obtain  jndgment  in  their  favor,  not  only 
in  the  superior  court  suit,  but  ako  in  that  in  Missouri.  They 
cannot  insist,  upon  this  motion,  and  they  do  not,  that  they 
may  succeed  in  one  suit  and  be  defeated  in  the  oUier.  Their 
theory  is  that  they  wiU  prevail  in  both.  If  they  choose  to 
put  themselves  in  the  attitude  of  prosecuting  Garrison  in  sepa- 
rate conflicting  actions  in  different  states,  it  must  be  assumed 
that  they  have  considered  the  result  of  such  actions.  To 
prevail  in  both  suits  would  be  to  oppress  Garrison  with  a 
double  liability  aud  loss  arising  out  of  the  same  transaction ; 
he  being  powerless  to  plead  any  judgment  obtained  against 
him  here  as  a  bar  in  the  Missouri  suit,  and  whatever  remedy 
he  might  have  to  avail  himself  of  such  a  judgment  would  be 
of  the  most  circuitous  and  unavailable  character. 

I  had  supposed  it  to  be  elemeutary  law  that  if  a  person 
having  the  right  to  affirm  or  disaffirm  a  contract,  chooses  to  do 
the  latter,  and  brings  an  action  or  takes  other  steps  based  on 
such  disaffirmance,  he  cannot  af  towards  be  heard  in  a  court  of 
justice  to  assert  the  contrary.  This  rule  has  nothing  to  do 
with  the  election,  of  remedies,  but  is  based  upon  the  doctrine 
that  when  a  person  has  made  an  election  as  to  rights  he  should 
not  afterwards  be  permitted  to  change  his  position  and  set  up 
an  inconsistent  right.  I  must  confess,  therefore,  that  I  do 
not  understand  how  the  Marie  party  can  maintain  the  action 
in  the  superior  court  after  they  have  adopted  the  resolution  of 
September  6, 1876,  above  quoted,  and  after  they  have  opposed 
the  confirmation  of  the  sale  under  the  foreclosure,  and  when, 
from  that  day  to  the  present  time  they  have  been  striving  and 
at  this  moment  are  endeavoring  by  every  means  in  their 
power  to  obtain  a  judgment  in  Missouri  setting  aside  the 
decree  of  foreclosure  and  restoring  the  railroad  to  a  company 
in  which  they  hold  the  majority  of  the  stock  and  declaring 
Garrison's  bonds  to  be  worthless.  This  was  apparently  the 
view  taken  by  Garrison^s  counsel  in  the  superior  court  suit, 
for  they  pleaded  these  matters  in  bar  of  the  action.  The 
learned  referee  in  that  action,  however,  as  I  understand  the 


HOWARD'S  PRACTICE  REPORTa  857 


Garrison  agt.  Marie  and  others. 


matter,  has  taken  a  different  view,  and  has  held  that  the  adop- 
tion of  snch  resolution  and  the  taking  of  varions  legal  pro- 
ceedings, inclnding  the  snit  now  pending  in  Missoari.  are 
not  of  themselves  a  bar  to  the  action  before  him.  However 
mnch  I  may  differ  from  him  on  this  point,  it  is  not  my  province 
to  review  his  decision,  bat  for  the  pnrposes  of  this  motion  I 
must,  and  do  assume  his  decision  to  be  correct.  I  understand, 
however,  that  the  referee  concedes  that  if  the  Marie  party 
slionld  prevail  in  the  Missouri  suit,  and  obtain  a  judgment 
setting  aside  the  decree  there^  they  could  not  afterwards  suc- 
ceed in  the  suit  before  him ;  and  I  do  not  see  how  it  can  be 
<}oubt6d  that  such  would  be  the  result.  In  other  words,  it  is 
dear  that  while  Garrison  could  not  plead  a  judgment  obtained 
against  him  in  the  superior  court  suit  as  a  bar  to  the  further 
prosecution  of  the  suit  in  Missouri,  he  could,  under  the  pecu- 
liar circumstances  of  the  case,  plead  a  judgment  obtained 
against  him  in  the  Missouri  suit  as  a  bar  to  the  further  prose- 
cution of  the  action  in  the  superior  court,  although  the  nom- 
inal parties  of  record  are  not  the  same.  It  is,  therefore,  of  the 
very  greatest  importance  to  him  that  the  action  in  the  Missouri 
court  should  be  prosecuted  to  a  final  termination  before  the 
trial  of  tlie  action  here.  It  is  certainly  nothing  but  common 
justice  that  he  should  have  an  opportunity  to  plead  the  judg- 
ment against  him  in  Missouri,  if  one  should  be  obtained,  as  a 
bar  to  the  action  here,  especially  as  the  existence  of  the  two 
suits  and  their  relation  to  each  other  depended  upon  the  vol- 
untary acts  of  the  Marie  party  and  are  entirely  under  their 
control.  It  follows,  therefore,  that  the  position  of  the  referee, 
that  the  mere  pendency  of  the  action  in  Missouri  is  not  a  bar 
to  the  action  here,  is  the  very  reason  why  the  proceedings  in 
the  action  in  the  superior  court  should  be  stayed  until  the  suit 
in  Missouri  has  been  disposed  of,  or  that  the  Marie  party 
should  be  compelled  to  elect  —  if,  as  the  referee  seems  to  think, 
they  have  not  done  it  —  which  action  they  will  prosecute  to 
final  judgment,  and,  having  made  such  election,  be  forever 
restrained  from  prosecuting  the  other. 
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The  referee's  ruling  does  not  affect  the  position  taken  by 
Gbrrison  in  the  present  action  —  that  it  is  nnjost  and  inequit- 
able that  he  shoald  be  prosecuted  in  the  superior  court  while 
another  suit,  which  is  the  outcome  of  the  defendant's  prompt 
action  in  disaffirming  the  sale,  and  which  is  under  their  con- 
trol, is  pending,  and  which  should  be  disposed  of  before  the 
superior  court  suit  is  determined.  The  pkintiff  here  does  not 
ask  that  the  Missouri  suit  be  held  a  bar  to  the  suit  in  the 
superior  court,  but  that,  as  a  matter  of  equity,  fairness  and 
good  conscience,  the  trial  of  the  superior  court  suit  shoald  be 
stayed  until  the  end  of  the  litigation  in  Missouri.  The  relief 
asked  in  no  way  inyolves  a  defense  of  the  action  in  the  supe- 
rior court,  but  is  sought  in  an  independent  action  involving 
rights  and  equities  which  have  not  been  passed  upon  nor  con- 
sidered by  the  referee. 

The  learned  counsel  for  Garrison  has  submitted  upon  this 
motion  a  largo  quantity  of  evidence  taken  in  the  proceedings, 
had  before  the  referee,  and  has  raised  a  variety  of  questions 
which  cannot  properly  be  passed  on  by  me.  Whatever  might 
be  my  opinion,  it  is  not  for  me  to  decide  whether  the  referee's 
rulings  have  been  contrary  to  law,  or  whether  they  are  incon- 
sistent with  each  other,  nor  whether  the  referee  has  shown 
bias.  The  question  whether  the  Marie  party,  claiming  to  be 
trustees  and  acting  as  such  in  the  defense  of  the  original  suit 
in  Missouri,  had  the  right  to  abandon  that  trust  and  make 
the  agreement  they  claim  they  did  with  Garrison,  is  one  abo 
not  directly  before  mo.  The  other  question  —  whether  they, 
for  themselves,  as  stockholders,  and  professing  to  represent 
most  of  the  other  stockholders  in  the  company,  had  the  right 
to  make  an  agreement  for  their  own  benefit,  such  as  they  set 
up,  and  sacrifice  the  creditors  of  that  company  —  is  also  not 
before  me,  no  matter  how  questionable  such  a  transaction  may 
have  been.  Nor  have  1  anything  to  do  with  the  question, 
what  will  be  their  position  if  they  do  ultimately  succeed  in 
the  superior  court?  Nor  whether  the  money  which  they 
would  recover  would  be  held  by  them  as  trustees  for  all  the 
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stockholdero  and  creditors  of  the  old  company,  no  matter  how 
doubtful  that  question  may  be.  The  sole  question  before  me 
is,  whether  the  defendants  in  the  present  action  —  the  Marie 
party  —  should,  in  equity  and  good  conscience,  be  allowed  to 
proceed  with  the  action  in  the  superior  court  before  the  suit 
now  pending  and  ready  for  hearing  in  Missouri,  and  which 
they  have  instigated  and  set  on  foot,  has  been  there  dis- 
posed of. 

After  a  careful  consideration  of  the  whole  matter,  I  am  of 
opinion  that  the  injunction  restraining  the  defendants  in  this 
action  from  proceeding  in  the  superior  court  should  be  con- 
tinued. This  court  has  undoubtedly  power  to  restrain  parties 
from  proceeding  with  actions  in  other  courts  of  this  state, 
whether  they  be  such  as  under  the  former  divisions  would 
have  been  known  as  actions  at  law  or  suits  in  equity  {Erie 
Hallway  Co.  agt  Ramaey^  45  If.  JT.,  637). 

It  has  frequently  exercised  this  power  when  parties  within 
its  jurisdiction  have  inequitably  and  unjustly  attempted  to  prose- 
cute actions  in  this  or  other  states  {Dinsmore  agt.  Neres- 
heimeTj  32  Hun,  204 ;  Conklin  a^.  Secor  Sewing  JUachine 
Oo.j  55  Eow.  Pr.,  209 ;  Vail  agt.  Knapp^  49  Barh.,  302 ; 
Claflin  agt  Hamlin,  62  How,,  284 ;  Beinach  agt.  Meyer, 
Id.,  283). 

Tlie  general  rule  applicable  to  cases  of  this  character  is 
clearly  and  concisely  stated  by  Daniels,  J.,  in  Dinmnm^e  agt. 
Neresheimer,  above  cited,  as  follows:  ^^It  is  the  province  of 
a  court  of  equity  to  prevent  one  party  from  taking  an  uncon- 
scionable advantage  of  another;  and  when  that  may  be 
attempted,  to  interpose  and  restrain  the  success  of  the  act  by 
means  of  an  injunction ;  and  when  that  advantage  is  sought 
through  the  instrumentality  of  a  legal  action  to  restrain  its 
prosecution,  to  subordinate  the  controversy  to  the  control  and 
determination  of  equitable  principles.'' 

It  seems  to  me  that  the  rule  thus  laid  down  is  decisive  of 
the  present  motion.  It  is  not  fair  or  equitable  that  Garrison 
should  be  subjected  to  the  great  expense  and  trouble  of  two 
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suite,  and  to  the  possible  risk  of  a  double  loss^  as  he  migbt  be 
if  the  suit  in  the  superior  court  is  prosecuted  to  judgment 
before  the  trial  of  the  suit  in  Missouri.  The  two  suits  are 
based  upon  utterly  inconsistent  and  contradictory  claims; 
and  as,  so  far  as  I  can  judge  from  the  papers  before  me,  the 
Marie  party  elected  in  the  first  instance  to  rescind  their 
alleged  contract  with  Garrison,  they  should  be  required  to  go 
on  with  the  suit  grounded  upon  that  election.  They  chose  to 
prosecute  Garrison  in  that  suit,  and  to  endeavor  to  get  back 
the  railroad.  In  the  action  in  the  superior  court  they  seek  to 
recover  from  him  over  $5,000,000,  because  he  does  not  deliver 
to  them  36,000  shares  of  stock  in  the  new  company,  to  which 
the  same  railroad  was  conveyed,  and  the  value  of  which  stock 
would  depend  entirely  upon  Garrison's  luiving  and  retaining 
this  very  railroad. 

I  cannot  conceive  of  legal  proceedings  more  inconsistent 
and  contradictory  than  these,  nor  of  a  clearer  case  for  tlie 
interposition  of  a  court  of  equity  to  prevent  injustice  and 
wrong.  It  is  not  possible  on  the  papers  before  me  to  determine 
what  are  the  actual  merits  of  the  controversy  between  Grirri- 
son  and  the  Marie  party.  But  Garrison's  side  of  the  stoiy 
differs  from  that  of  his  opponents.  He  claims,  as  the  papers 
show,  that  the  whole  affair  on  the  part  of  the  Marie  party 
was  a  speculation.  That  he  (Garrison)  with  others  similarly 
situated,  was  trying  to  get  his  money  by  a  foreclosure,  but  the 
Marie  party  threatened  to  attack  his  bonds,  which  he  had 
bought  in  the  market,  and  with  the  issuance  of  which  he 
claims  he  had  nothing  to  do,  unless  he  made  terms  with  them. 
That  the  whole  stock  of  the  old  company  was  about  70,000 
shares,  which  was  then  of  little  value.  That  he  agreed  to  do 
certain  things,  provided  he  should  buy  the  road  at  the  fore- 
closure sale ;  but  that  he  never  agreed  to  buy  it  absolutely. 
That  the  Marie  party  had  an  arrangement  with  him  for  their 
own  benefit,  at  the  expense  of  the  other  stockholders  and 
xmsecured  creditors,  although  they  represented  to  the  court 
that  they  were  a  committee  acting  for  all  the  stockholders; 
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that  they  purchased  a  large  portion  of  the  86,000  eharoB  con- 
trolled  by  them  after  they  had  made  their  arrangement  with 
Garrison ;  that  he  tried  in  good  faith  to  buy  the  road  at  the 
foreclosure  sale,  and  bid  more  by  $500,000  than  he  had 
intended  to,  but  that  he  was  outbid.  That  this  failure  to  buy 
at  the  sale  released  him  from  all  legal  and  moral  obligations 
to  carry  out  his  arrangements  with  the  Marie  party,  and  that 
his  subsequent  purchase  of  the  road  was  a  matter  with  which 
they  had  no  concern,  and  was  made  on  such  terms  that  it  was 
not  possible  for  him  to  treat  furtlier  with  the  Marie  party. 

The  merits  of  this  defense  on  Garrison's  part  must,  of 
course,  be  decided  elsewliere,  but,  for  the  purposes  of  this 
motion,  it  cannot  be  assumed  by  me  that  Garrison's  defense  is 
all  false,  and  that  the  allegations'  of  the  plaintiffs  in  the  orig- 
inal suits  are  all  correct.  It  would  seem  from  the  position 
taken  by  the  Marie  party,  they  consider  that  Garrison  has  no 
rights  which  a  court  of  justice  should  respect.  They  seek, 
first,  to  recover  a  judgment  in  the  superior  court  against  Gar- 
rison of  over  $5,000,000  based  upon  an  investment  by  them, 
as  claimed  by  Garrison,  to  have  been  a  comparatively  insig^ 
nificant  sum.  Second.  In  the  Missouri  suit  to  take  the  railroad 
away  from  Garrison  and  the  company  to  which  he  sold  it,  and 
to  have  Garrison's  $1,800,000  of  bonds  declared  worthless. 
Third.  To  leave  Garrison  to  make  his  peace  with  the  company  to 
which  he  sold  the  road  as  best  he  can.  It  seems  to  me  that 
if  the  nature  of  the  controversy  involved  ought  to  have  any 
influence  whatever  on  the  decision  of  this  motion,  the  fore- 
going brief  summary  sufficiently  indicates  that  Garrison  at 
least  should  have  a  fair  oppoi*tunity  to  save  himself  from  the 
wrong  which  two  inconsistent  claims  might  bring  upon  him, 
unless  he  can  secure  the  relief  sought  in  this  action. 

The  objection  is  taken  by  the  counsel  for  the  defendants 
in  this  action  that  Garrison  ought  to  make  a  motion  in  the 
superior  court  for  a  stay  there.  It  seems  to  me  that  this 
objection  has  no  force.  The  granting  or  denying  such  a 
motion  rests  absolutely  in  the  discretion  of  the  court  to  which 
Vol.  I         4« 
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it  is  addresBed,  and  if  that  court  should  happen  to  decline  to 
exercise  that  discretion  in  Gkurison's  favor  lie  would  be 
remediless.  It  would  not  seem  that  an  order  denjing  such 
motion  would  be  appealable  even.  But  the  right  to  equitable 
relief  in  a*  proper  case  is  just  as  absolute  as  a  right  to  a  money 
judgment  in  a  good  cause  of  action  in  an  action  at  law.  In 
my  opinion,  Garrison  makes  out  such  a  case,  and  he  has  an 
absolute  right  to  the  relief  which  a  court  of  equity  only  can 
give  in  an  independent  action.  The  cases  in  which  it  is  held 
that  an  equitable  defense  to  an  action  at  law  must  be  set  up 
in  that  action  and  not  made  the  subject  of  a  separate  suit  do 
not  apply.  For,  as  already  stated,  the  facts  which  he  alleges 
as  a  cause  of  action  in  this  suit  have  been  decided  by  the 
referee  not  to  be  a  bar  in  that  suit.  And  assuming  that 
decision  to  be  correct,  all  he  seeks  here  is  to  restrain  the 
trial  of  that  action  until  the  action  in  Missouri  is  disposed  of. 

The  power  of  a  court  of  equity  to  restrain  the  trial  of  any 
action  perpetually  in  a  proper  case  cannot  be  disputed.  But 
it  is  claimed  that  it  cannot  restrain  such  trial  temporarily, 
until  another  action  has  been  tried  or  the  happening  of  some 
other  event.  But  it  has  been  expressly  decided  by  the  court 
of  appeals  that  a  court  of  equity  can,  and  in  a  proper  case 
should,  exercise  this  very  power,  through  the  instrumentality 
of  an  independent  suit  {Third  Ave.  B.  R.  Co.  agt.  Mayor^ 
<&€.,  54  N.  Y.<t  159).  In  that  case  the  court  restrained  the 
prosecution  of  certain  actions  until  one  of  a  class  should  lave 
been  tried,  on  the  ground  that  the  party  ought  not  to  be  put 
to  the  expense  and  trouble  of  defending  a  great  number  of 
actions.  And  if  that  reason  was  a  good  one  in  that  case,  it 
certainly  is  in  this.  In  Cushman  agt.  Ldand  (98  N.  Y^ 
652)  and  Vail  agt.  Knapp  (49  Barb.,  299)  similar  relief  was 
given. 

I  do  not  see  how  the  superior  court  could  give  Garrison  the 
relief  to  which  he  is  entitled  upon  a  mere  motion  in  the  suit 
now  pending  there  for  a  stay  of  proceedings.  Even  under 
the  present  practice  a  defendant  cannot  obtain  an  injunction 
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except  in  aid  of  a  counterrclaim  set  up  in  his  answer.  Of 
eouFse  Garrison  might  have  commenced  this  present  action  in 
the  superior  conrt,  and  in  that  action  have  sought  the  relief 
which  ha  is  seeking  here.  But  he  could  not  by  a  mere 
motion  for  a  stay  of  proceedings  in  the  suit  now  pending  in 
that  court  invoke  the  aid  of  the  equitable  powers  which  that 
court  possesses.  Now  the  facts  which  are  set  up  as  a  cause  of 
action  in  the  present  suit  did  not  appear  in  the  complaint 
in  tlie  action  in  tiie  superior  court  suit  They  were  pleaded 
in  the  answer  as  a  bar,  and  on  an  application  for  a  stay  before 
the  trial  the  court  might  have  denied  it  upon  the  ground  that 
when  proved  they  would  constitute  a  complete  defense  to  the 
action,  although  the  referee  has  since  held  that  they  aie  not  a 
bar.  Besides,  on  a  motion  for  a  stay,  the  court  would  not 
undertake  upon  ex  parte  affidavits  to  determine  whether  the 
facts  now  set  up  here  as  a  cause  of  action  were  or  were  not 
true.  It  is  only  since  tliese  facts  have  been  brought  out  and 
established  on  the  trial  before  the  referee,  and  the  referee  has 
held  that  they  are  not  an  absolute  bar,  that  Garrison  is  in  a 
position  to  avail  himself  of  those  facts  in  asking  that  the 
trial  in  the  superior  court  be  delayed  until  the  Missouri  suit 
has  been  disposed  of,  and  it  seems  to  me  that  the  only  way 
in  which  he  can  so  avail  himself  of  these  facts  is  by  doing 
just  what  has  been  done,  namely,  setting  them  up  as  a  cause 
of  action  in  an  independent  suit  asking  a  temporary  injunc- 
tion, and  that  if  he  proves  them  on  the  trial  he  should  have  a 
judgment,  as  a  matter  of  right,  staying  the  trial  of  the  action 
in  the  superior  court  until  the  final  disposition  of  the  suit  in 
Missouri. 
Motion  granted. 
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On  defendant*^  motion  an  order  was  made  setting  asade  both 
jadgnrienu  and  directing  entry  of  one  jndgm^it  for  the  rest- 
doe  of  costs,  after  dedacting  the  amonnt  of  the  verdict 


HOWA.ItD'S  PRA.CTICB  REPORTS.  SU 

Wsi^leD  agt.  ftmi. 

Tho  jndgment  in  favor  of  the  plaintiff,  after  its  entry,  and 
before  the  jndginent  was  entered  in  favor  of  the  defendant, 
was,  hy  the  plaintiS,  aseigned  to  Iiis  attorneje  in  the  action  in 
consideration  of  their  serriceB  as  ench  attomeje. 

Tlie  plaintiff's  couneel  contend  tliat  tlie  assignees  of  tlie 
jadgment  are  entitled  to  protection,  and  that  the  judgment 
cannot,  on  motion,  be  set-off,  or  the  amount  of  it  applied  in 
satisfaction  pro  taiUo  of  the  defendant's  costs. 

It  is  well  settled  that  a  judgment  in  one  action  cannot,  hj 
motion,  be  set  off  against  a  judgment  in  another  action,  er 
against  a  third  person  who  is  a  honaJideassA^iee  of  tho  latter 
judgment  {Perry  agt.  Vketter,  63  iV.  7.,  240 ;  Prouty  agt. 
Swift,  10  Hun,  232;  Robitrtt  agt.  CarUr,  38  K.  Y.,  107). 
The  counsel  for  the  plaintiff  seek  to  apply  that  rule  to  this 
case,  and  with  that  view  assert  that  the  judgment  wasansigned 
before  the  defendant's  judgment  was  entered,  and  therefore 
no  right  to  set  off  accrued  to  the  defendant  before  the  aaeign- 
ment  was  made  {Firmenic/i  agt.  Bovee,  1  i/»n,  532). 

If  the  motion  here  was  to  set  off  judgments  in  two  actions, 
there  would  be  no  difficulty  in  supporting  the  position  on  the 
part  of  the  plaintiff  {Fnnia  agt.  Curry,  22  Ilun,  684 ;  S.  O. 
61  Mow.,  1).  But  tliie  ia  not  that  case,  there  were  two  judg- 
ments entered  in  this  action  when,  properly,  there  could  be 
only  one,  and  that  based  upon  the  verdict  (i^unn^J^  agt.  Or\f- 
■fin,  8  Abb-i  39).  And  in  such  chBe  the  lesser  amount  should 
be  set  off  as  against  the  larger  of  the  sntne  to  which  the 
respective  parties  are  entitled,  and  the  jndgment  he  effectual 
for  the  difference  in  favor  of  the  party  entitled  to  it  {Code 
Civil  Pro.,  sec.  3234 ;  Johnson  agt.  FarreU,  10  AU.,  384). 
This  right  is  one  of  the  incidents  of  the  action  which  is  supe- 
rior to  the  lien  of  ihe  attorneys  or  to  the  effect  of  an  assign- 
ment. It  is  the  right  of  either  party  to  the  action  to  have 
the  result  represented  by  the  difference  and  to  thus  make  or 
receive  payment  to  the  extent  of  the  smaller  of  the  two 
amoants  which  may  be  awarded  to  them  respectively  in  the 
action.    This  role  the  law  applies  to  actions  and  ia  not  dis- 
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tnrbed  by  the  Code.  The  proyisions  of  the  Revised  Statutes 
(2  R,  S.,  854)  see.  18)  relating  to  set  o£b  had  rektion  to  actions 
for  tliat  purpose  where  a  different  rule,  to  some  extent,  pre- 
vailed than  that  when  sought  bj  motion  {Ennis  agt  Ctirry^ 
22  Hun,  584). 

We  think  the  court  below  properly  disposed  of  the  motion. 

The  order  should  be  affirmed. 

Babkkb,  Haioht,  and  Lbwis,  JJ.,  concur. 


COURT  OF  SESSIONS. 
Thb  People  agt.  Henby  S.  Chttboh. 

BdnoH  Chde,  9eeUon»  628,  470—^  fvhkc  officsr  may  he  indieledfor  lanaif 

UTuUr  teeUan  528. 

To  coDYlct  of  a  crime  for  violatioii  of  offlcial  duty  it  is  not  necessary  to 

proye  that  the  accused  is  a  (f^  jure  officer,  if  he  holds  the  office  de  fwdtn 

it  is  enough* 
Section  628  of  the  Penal  Code  corers  a  case  of  an  appropriation  by  the 

chamberlain  of  a  city  to  his  own  use  of  public  moneys  in  his  hands, 

and  the  indictment  therefor  need  not  be  found  under  section  470,  or  the 

proYisions  of  a  city  charter. 
There  may  be  more  crimes  than  one  in  a  single  transaction,  and  where 

the  illegal  act  offends  against  two  or  more  statutes  a  prosecution  under 

any  one  of  them  is  proper. 

Rensselaer  county^  March^  1885. 

Before  John  C.  Kott^  Cav/nty  Judge  and  Associates. 

The  defendant  was  placed  on  trial  upon  an  indictment 
which  charged  that  'Hhe  said  Henry  S.  Church  on  the  4th 
day  of  February,  1884,  at  the  city  of  Troy  in  this  cotinty  was 
a  public  ofScer,  to  wit,  chamberlain  of  the  city  of  Troy  (the 
city  of  Troy  then  and  there  being  a  municipal  corporation 
duly  organized  under  the  laws  of  this  state)  having  thereto- 
fore been  duly  appointed  as  such  chamberlain,  and  having 
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qualified  as  such  and  entered  npon  the  discharge  of  the  duties 
of  said  office.  That  as  snch  chamberlain  the  said  Henry  S. 
Church  was  intrusted  to  receive  all  state,  county  and  city 
taxes  and  assessments,  taxed  or  assessed  upon  real  or  personal 
estate  in  said  city  of  Troy,  also  to  collect  and  receive  all  claims 
due  the  city  of  Troy  from  any  other  source,  and  being  so 
intrusted  as  aforesaid,  the  said  Henry  S.  Church,  by  virtue  of  his 
said  ofBce  of  chamberlain  of  the  city  of  Troy,  then  and  there  did 
receive  and  take  into  his  possession  divers  amounts  of  money 
being  in  payment  of  certain  state,  county  and  city  taxes  and 
assessments  that  had  been  taxed  or  assessed  upon  real  and  per- 
sonal estate  in  said  city  of  Troy,  and  of  claims  due  the  city  of 
Troy  from  other  sources,  exceeding  in  value  and  amount  the  sum 
of  $6,000  (a  more  accurate  description  of  which  cannot  now  be 
given)  for  and  on  account  of  the  city  of  Troy,  as  chamberlain 
or  treasurer  of  said  city.  That  the  said  Henry  S.  Church,  on 
the  day  and  year  last  aforesaid,  at  the  city  and  county  afore- 
said^  fraudulently  and  feloniously  did  take,  make  away  with 
and  secrete,  with  intent  to  deprive  the  true  owner  of  said 
money,  to  wit,  the  city  ot  Troy,  of  the  use  and  benefit  thereof 
and  to  convert  and  appropriate  the  same  to  his  own  use  with- 
out the  consent  of  the  said  city  of  Troy,  and  did  fraudulently 
and  feloniously  convert  and  appropriate  to  his  own  use  divers 
promissory  notes  for  the  payment  of  money,  the  same  being 
then  and  there  due  and  unsatisfied,  and  of  a  kind  known  as 
United  States  treasury  notes,  of  a  number  and  denomination 
to  the  said  grand  jury  unknown,  and  a  more  accurate  descrip- 
tion of  which  cannot  now  be  given,  of  the  value  of  $6,000. 
Divers  promissory  notes  for  the  payment  of  money,  the 
same  being  then  and  there  due  and  unsatisfied,  and  of  a  kind 
known  as  national  bank  notes,  of  a  number  and  denomination 
to  the  said  grand  jury  unknown,  and  a  more  accurate  descrip- 
tion of  which  cannot  now  be  given,  of  the  value  of  $6,000. 
Of  the  goods,  chattels,  personal  property  and  money  of  the 
citj  of  Troy  which  had  come  into  his  possession  and  under 
his  control  by  virtue  of  his  being  such  public  officer,  to  wit, 
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chamberlain  of  the  city  of  Tr 
of  the  statute  in  each  case  ma 
peace  of  the  people  of  the  state 

Warren,  Patterson  <&  Oa 
following  points : 

I.  That  it  mast  appear  fro 
ant  was  chamberlain  of  the  ci 
de/acto  is  not  enough. 

n.  That  it  was  improper 
section  523  of  tlie  Fenal  Co< 
have  been  if  at  all  under  sect 

III.  That  the  offense  of  co 
chamberlain  was  provided  t 
Troj,  passed  March  23, 1872  ( 
sec.  20);  and  this  act  being 
Penal  Code  went  into  effect  i 
Code  stands  nnrepealed,  and  I 
based  on  that  statute. 

Samuel  Hand  and  La  M^ 
for  people. 

NoTT,  county  judge,  in  over 
the  defendant  was  chamberlai 
portant.  He  was  liable  to  in 
form  the  duties  of  the  office 
says :  '*  In  the  actual  affairB  c 
holds  an  office  to  which  he 
But  if  he  does  the  duties  o 
called  an  officer  de  fat^,  and 
third  persons  though  they  are 
favor.  One  duly  appointed  a 
office,  is  called  an  officer  dejt 
facto  indicted  for  malfeasance 
not  such  dejure,  because  his  ■■ 
to  deny  his  right  to  it     And 
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ment  witbin  the  statute  against  embezzlement  (1  Bish.  on 
dnm.  Law^  sec.  464  [.^  ed,\  and  numeroits  cases  cited f 
alsoj  2  jBish.  an  Orim.  Law^  sec.  392). 

With  respect  to  the  other  points  the  judge  said  he  thought 
the  district  attorney  might  have  framed  the  indictment  under 
either  section  470  or  section  528.  An  illegal  act  frequently 
offends  against  the  provisions  of  two  or  more  statutes,  and  a 
prosecution  under  any  one  of  them  is  proper  {Com.  agt. 
McConnellj  11  Oray^  204;  Com.  agt.  Trickey^\ZAllen^bfi9\ 
1  Bish.  on  Crim.  Law  Vlth  ed.\  778).  There  is,  however, 
a  marked  distinction  between  the  two  sections.  Under  section 
528  the  important  element  of  the  offense  consists  in  '^  the 
intent  to  deprive  or  defraud  the  true  owner  of  his  property," 
which  is  distinctly  alleged  in  the  pending  indictment.  Section 
470  docs  not  require  any  such  intent  to  exist  in  the  mind  of 
the  defaulting  official  when  he  is  appropriating  public  moneys 
intmsted  to  him.  More  must  be  proven  against  the  defend- 
ant to  convict  him  under  the  pending  indictment,  than  if  on 
trial  for  an  offense  under  section  470. 

It  was  not  necessary  to  follow  the  charter  of  the  city  as  it 
could  not  have  been  intended  to  have  it  interfere  with  the 
general  statute  of  the  state,  and  full  effect  may  be  given  to 
the  charter  provision  without  trenching  upon  the  statute, 
mating  certain  acts,  like  the  present  charge  of  the  city  cham- 
berlain, felony. 

The  case  was  given  to  the  jury — there  was  a  disagreement. 

You  I        47 
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COURT  OF  APPEALS. 

IfioHOLS,    adminiBtratrix    &c.,    respondent    agt   MacLkak, 

appellant. 

Appeal  —  Uhdertakinff — InoorporaiedguarafUy  company  n&t  alone  tujfdai 
to  execute  undertaking  on  appeal —  Chde  ef  (Ml  I^voedttfe,  eeet.  1334, 
1885. 

An  undertaking  on  appeal  to  the  court  of  appeals  must  be  executed  by  it 
least  two  sureties  ;  the  appellant  cannot  himself  be  one  of  the  saKties^ 
nor  can  the  approval  by  a  Judge  of  a  guaranty  company  under  chapter 
486.  Laws  of  1881,  take  the  place  of  the  two  sureties.  This  rererses  the 
Judgment  of  the  general  term,  rendered  in  Hurl  agt  Ednnibal  and  SL 
Joeeph  B.  R  Cd.  (67  How,,  516). 

An  undertaking  executed  only  by  the  appellant  and  the  Fidelity  tod 
Casualty  Company,  with  no  other  surety,  is  insufficient. 

An  appellant  is  only  required  to  file  the  return  and  serve  the  printed  cms. 
The  respondent,  if  he  wishes  to  expedite  the  case^  can  himself  pat  it 
upon  the  calendar  and  notice  it  for  aigvment. 

Decided^  January  27, 1885. 

This  was  a  motion  to  dismifls  an  appeal  on  the  ground  of 
Tthe  insufficiency  of  the  undertaking  filed,  and  also  for  want  of 
prosecution.  The  undertaking  was  executed  only  by  the 
j^ppellant  and  an  indemnity  company,  with  no  other  soretieii 

John  D.  Tovmsendy  for  motion. 
Edward  W.  OrUtendeny  opposed. 

Hapallo,  J. — The  Code  of  Civil  Procedure,  section  1384, 
(requires  that  an  undertaking  on  appeal  to  this  court  be  exe- 
•cuted  by  at  least  two  sureties.  The  appellant  cannot  himself 
isign  as  a  surety  {Morse  agt.  Hadfrotiekj  10  Alb.  -flT.  C,  407). 

The  act  of  1881  {chap.  486)  does  not  repeal  section  1334  of 
the  Code,  and  is  not  inconsistent  with  it.  That  act  applies 
only  to  bonds  or  undertakings  which  are  to  be  accepted  or 
approved  by  a  head  of  department,  surrogate,  judge,  aheriS, 


r- 


! 

HOWARD'S  PRACTICE  REPORTS.  871  i 


Nichols  agt.  MacLean. 


district  attorney  or  other  officer,  and  it  merely  authorizes  any 
officer  who  is  required  to  approve  any  such  bond  or  undertak* 
ing  to  accept  and  approve  the  same  in  his  discretion  when  its 
conditions  are  guaranteed  by  a  duly  incorporated  guaranty 
company. 

The  undertaking  on  appeal  in  this  case  is  not  one  whose 
sufficiency  is  made  to  depend  upon  the  approval  of  any  judge 
or  officer.  On  the  contrary,  it  does  not  even  require  approval 
{Oade,  HC^  1335),  and  the  approval  of  a  judge  cannot  be 
substituted  for  the  two  sureties  required  by  law.  If  it  could 
th^i  the  act  of  1S81  would  be  applicable  and  would  authorize 
.the  judge  to  give  the  approval ;  but  there  is  no  law  which 
declares  either  the  approval  of  a  judge  or  the  guaranty  by  a 
corporation  equi  valent  to  two  sureties.  We  therefore  conclude 
that  the  undertaking  before  us  being  executed  only  by  the 
appellant  and  the  Fidelity  and  Casualty  Company,  with  no 
other  surety,  is  insufficient^ 

The  second  ground  upon  which  the  motion  to  dismiss  is 
founded  (viz.,  want  of  prosecution)  is  untenable.  The  appel- 
lant is  bound  only  to  file  the  return  and  serve  the  printed 
cases.  The  respondent,  if  he  wishes  to  expedite  the  case,  can 
himself  put  it  upon  the  calendar  and  give  notice  of  argument 

The  motion  to  dismiss  the  appeal  should  be  granted,  unless 
within  thirty  days  the  appellant  files  a  proper  undertaking 
and  pays  the  costs  of  this  motion. 


All  concur. 
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CITY  COURT  OF  NEW  YORK. 

FEBDINA^D  BoELOGB,  respondent,  agt.    Jacob  Switsl, 

appellant. 

PiucHee-^'S^tpplgmeniary  proceedings  ^  When  dtfendani  ehtnUd  be  attowi 
Me  coetianddie^reemenU'^  Code  of  CwU  Procedure,  eedume^U't,  2CML 

In  proceedings  sapplementary  to  execution,  after  examination,  a  modon 
was  made  to  compel  defendant  to  pay  $ilfi  to  a  receiver  theretofore  regu- 
larly appointed*  which  sum  plaintiCF  claimed  defendant  was  entitled 
to  receive  from  a  third  party,  and  which  defendant  claimed  to  have 
disposed  of  by  delivering  to  his  attorney  before  service  of  the  second 
order.  An  order  was  made  referring  this  question  of  fact  to  a  referee, 
who  took  testimony  and  made  his  report  in  substance  that  defendant's 
claim  was  true,  which  report  was  confirmed: 

Held,  that  under  section  2456  of  the  Code  the  Justice  properly  allowed 
defendant  his  costs  and  disbursements  and  charged  plaintiff  therewith. 

Meld,  also,  that  a  provision  in  said  order  that  defendant  first  pay  the  fees 
of  the  referee  and  stenographer  amounted  in  effect  to  a  direction  that 
said  judgment  be  satisfied  pro  tanto,  and  in  this  said  order  was  withoat 
authority  of  law,  and  that  under  section  3-147  of  the  .Code  the  Justice 
was  vested  only  with  power  to  direct  the  application  of  any  monej  or 
property  in  the  possession  or  under  the  control  of  the  defendant 
belonging  to  him  to  a  sheriff  designated  in  the  order  or  to  a  receirer, 
if  One  was  appointed. 

General  Term^  March,  1885. 

Before  Hawes,  Hall  and  itBOWfirB,  J  J, 

Appkal  from  an  order  made  at  special  term  directing  the 
defendant  to  pay  the  disburBements  of  a  reference  to  adcertain 
the  facto  relative  to  an  alleged  disposal  of  money  due  to  the 
defendant  after  the  service  of  an  order  upon  him  in  pro- 
ceedings supplementary  to  execution. 

A  Walker  Otis,  for  respondent. 
D,  W.  C.  Brovon,  for  appellant. 

Bbownb,  e/. — The  facts  disclosed  establish  a  judgment 
recovered  against  the  defendant  in  favor  of  the  plainti£E  for 
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$619.83,  on  September  7,  1882,  in  this  court ;  a  retnm  of 
the  execution  thereon  unsatisfied  ;  an  order  thereon  to  examine 
the  defendant  as  judgment  debtor ;  the  appointment  of  George 
£.  Hyatt  as  receiver  of  the  defendant.  I  infer  that  a  second 
order  for  defendant's  examination  in  supplementarj  proceed- 
ings was  gracnted  and  served  upon  him  on  April  10,  1884. 
Upon  that  order  a  motion  was  thereafter  regularly  made  by 
plaintiff  to  compel  the  defendant  to  pay  $215  to  the  receiver, 
which  plaintiff  claimed  the  defendant  was  entitled  to  receive 
from  the  New  York  Cafe  Company,  and  which  he,  the  defend- 
ant, pretended  to  have  disposed  of  by  delivering  to  his 
attorney,  for  prior  services,  a  check  of  the  company  dated 
April  eighth.  Upon  that  motion  the  defendant  and  his 
attorney  declared  the  check  was  in  truth  and  fact  passed  to 
the  attorney  on  the  eighth  of  April,  and  that  it  had  not  been 
in  the  possession  or  under  the  control  of  the  defendant 
since  that  date ;  an  order  was  made  referring  two  questions 
of  fact  involving  the  truth  of  the  claim  of  the  defendant 
relative  to  the  transfer  of  the  check  to  George  C.  Lay, 
esq.,  to  take  testimony  and  report  his  opinion  thereon; 
the  testimony  was  taken,  and  the  referee,  a  careful  and 
competent  lawyer,  reported,  in  substance,  that  the  defend- 
ant's claim  was  true;  that  he  parted  with  the  check  on 
April  8, 1884,  to  his  attorney  in  good  faith ;  the  testimony 
was  taken  by  a  stenographer,  and  was  voluminous;  the 
referee's  report  was  confirmed,  and  the  defendant  allowed 
his  costs,  but  in  the  same  order  he  was  required  to  pay  the 
fees  of  the  referee  and  stenographer,  and  his  own  witnesses' 
fees,  and,  upon  such  payment,  credit  was  to  be  given  therefor 
upon  the  judgment  above  mentioned. 

It  is  fair  to  assume  that  the  learned  justice  in  making  the 
order  of  reference  was  moved  thereto  by  the  charge  of  plain- 
tiff that  he  would,  upon  a  reference,  establish  that  the  defend- 
ant disobeyed  the  injunction  contained  in  the  order.  The 
plaintiff  having  failed,  however,  to  establish  the  charge  of 
disobedience,  and  also  failed  in  discovering  any  money  or 
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other  property  applicable  to  the  jndgmenty  the  justice,  npoa 
the  motion  to  confirm  the  referee's  report^  properly  allowed 
to  the  defendant  his  costs  and  disbursements  in  the  proceed- 
ing, and  charged  the  plsintijf  therewith.  This  he  was  autbo^ 
ized  to  do  (Codsj  sec  2456).  This  seems  to  be  the  practical 
interpretation  of  the  order,  from  the  fact  that  it  directs  that 
credit  be  given  to  the  defendant  upon  the  plaintifPs  judgment 
for  the  sum  thus  paid.  But  the  order,  in  its  direction  to  the 
defendant  to  first  pay  the  fees  of  the  referee  and  stenographer, 
in  effect  directed  that  the  judgment  be  satisfied  pro  tanto. 
In  this  I  think  the  order  is  without  authority  of  kw.  The 
judge  is  vested  with  the  power  to  direct  the  application  of 
any  money  or  property  in  the  possession  or  under  the  contrd 
of  the  defendant  belonging  to  him,  or  property  belonging  to 
him  under  the  control  of  a  third  person,  to  a  sheriff  designated 
in  the  order,  or  to  a  receiver  if  one  has  been  appointed  {Code^ 
sec.  2447).  This  section  of  the  Code  predicates  the  right  to 
make  the  order  of  application  of  money  or  property  to  the 
satisfaction  of  a  judgment  upon  the  discovery  of  such  prop- 
erty from  the  examination  or  testimony  taken  in  the  special 
proceeding,  founded  upon  tl^e  order  of  examination;  and 
such  order  should  not  be  made  unless  it  clearly  appears  that 
when  the  order  was  served  the  judgment  debtor  had  the 
property  in  his  possession  or  under  his  control  (  Winters  agt 
McCarthy,  2  Ahb,  N.  (7.,  357  ;  Peiersdigt.  Kerr^  22  -Sou?.,  3; 
Eall  agt.  MoUahon^  10  Ahb.^  103). 

It  appears  in  this  case  that  the  defendant  did  not  have  the 
property  sought  to  be  specifically  applied  to  the  satisfaction  of 
the  judgment ;  and  it  does  not  appear  that  he  had  any  other 
money  or  property  which  could  be  applied  eitlier  to  the  pay- 
ment of  the  judgment  or  the  costs  of  the  special  proceeding. 
There  was,  therefore,  no  authority  to  direct  the  application 
provided  in  the  order  appealed  from. 

It  seems  now  that  where  an  order  is  made  for  the  applica- 
tion of  property  or  money,  discovered  in  supplementary  pro- 
ceedings, in  satisfaction  of  a  judgment,  the  order  should 
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require  the  delivery  thereof  to  a  sheriff  or  a  receiver,  if  one 
has  been  appointed  {Code,  ieo,  2447,  aupra).  The  former 
Code  {see.  297)  gave  the  judge  a  discretion  ad  to  the  manner 
in  which  the  discovered  property  should  be  applied  to  the 
satisfaction  of  the  judgment  Under  the  present  Code, 
the  discretion  to  make  the  order  is  preserved,  but,  when  rnade^ 
it  is  mandatory  as  to  the  manner  in  which  such  property  is 
to  be  applied  to  the  purpose  designated  in  the.  order.  The 
language  of  that  portion  of  section  2447  is:  ''The  judge 
may  ♦  *  »  naake  an  order  directmg  the  judgment  debtor, 
or  other  person,  immediately  to  pay  the  money  or  deliver  the 
articles  of  personal  property  to  a  sheriff  designated  in  the 
order,  unless  a  receiver  has  been  appointed,  *  *  *  in  that 
case  to  the  receiver." 

The  provision  of  the  article  of  the  Code  embracing  this* 
subject  is  barren  of  language  which  would  warrant  an  inter- 
pretation conferring  upon  the  judge  the  power  to  order  the 
payment  of  the  money  or  the  delivery  of  the  property  directly 
to  the  judgment  creditor,  or  in  any  other  mode  than  above- 
prescribed.  This  view  is  strengthened  by  reference  to  the 
subsequent  section  (2448),  which  points  out  with  unerring- 
certainty  the  duty  and  liability  of  the  sheriff  who  receives  the- 
property  under  the  order,  irrespective  of  whether  there  is  an 
execution  in  his  hands  or  otherwise.  The  section  following 
(2449)  empowers  a  judge  to  direct  the  application  of  the 
morey  or  property  by  payment  to  the  receiver,  in  cases  where 
one  is  appointed,  or  a  receivership  extended  after  the  receipt 
by  the  shwiff  of  the  money  or  property ;  or  the  judge,  in  his 
discretion,  may  direct  application  to  be  made  directly  upon  an 
execution  in  the  hands  of  the  sheriff  which  had  been  issued 
either  before  or  after  the  making  of  the  order  of  delivery  to 
him  of  the  money  or  property.  It  will  be  observed  that  the 
Code  has  provided  a  complete  and  comprehensive  scheme  for 
the  application  of  money  or  property  discovered  under  supple* 
mentary  proceedings,  and  any  material  deviation  therefrom* 
would  be  unathorized.    Hence,  a  direction  of  application  by 
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piiTTncAt  of  mooej  or  delivery  of  property  direcdy  to  a  judg> 
incoit  crwiitcir  woold  be  without  the  sanctioa  of  the  above 
povi$i<m  of  the  Code. 

It  f ollowfi  that  the  oid^  is  erroneous  for  the  reason  tliat  the 
maDDrr  <^  a)>plioation  does  not  conform  to  the  law.  It  may 
W  $aiii  ho«>e^;>er«  thai  the  judge  had  the  power  nnder  Bectkm 
3EiS4  t4>  impoM  the  payment  of  the  costs  in  the  manner 
^irK>n^  a$^  a  pmishmeBt  for  a  contempt.  There  is  no  donbt 
<^'  i})^  )v>^p«r  <^  the  jiidge,  nnder  the  above  section,  to  make 
c.7tyt  apjvIkiatSoii  to  a  par^r  aggrieved,  of  any  fine  imposed, 
)a;vvft  a  ioi^MitmBatkiii  that  the  party  fined  was  guilty  <rf  a  con- 
Vc!t'<;>t.  I::  tli$  <«fiie  the  determination  was  the  other  way,  80 
1^  w.^  fiNO«>ia  hasi  iko  applieadoQ  to  the  present  case. 

N  .^  vtu^ :;  S^  XTx^  hecanse  the  refo^ee's  fees  were  paid  oa 
VkKSiu;  %^^  :^e  oefechiaiiv  that  ««s  cndi  a  disoovezy  of  property 
«L  w\v.^i  as^^^xrw  t^  mitiitg  of  the  order.  It  was  shown 
iIm  i:<  r«:y«i^  vy«^  M)i  by  the  defendant's  attorney,  with  his 
w^«tt  r^t^i^  I;  VTK  ^><  aac«eT  owned,  eontndled,  or  in  the 
]K\)«$it^$i>iv>it  oc  t^  iif  cee»daxt« 

^^  ^'.£ca  oc  ue  vv>Ser»dii^Mtsthe  payment  by  the  defoid- 
a:i:  v>c'  :bv  f«^^  x  i^  r^ce^Nk  saeDojprqJier  and  witnesBeB  on 
tl:^  ?v:Vret!xVv  i>3C  ujyt  r:;i»  nme  be  eredited  upon  the  jnd^ 
^vcjl:  iidCM::2i>4  .x  xt  ^  z^yv^csieii :  jad  h  i»  ofdered  that  the  order 
4VL\MLed  rrvv^x  Sr  tctcc^  i^  by  cirecdn^  that  tfaoeefees  be  pud 
?>v  :jtf  ViU^-rdf.     Cc«$e^  ci  ^??^  ^  appellant. 
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SUPREME  COURT. 
Auos  E.  MiLUGAN  agt.  Gsobgb  E.  Goddard. 

Insurance  {life)  —  ^brfeiture  of  eertiflcatee  —  Effect  of. 

Though  a  life  insurance  company  may  reinstate  a  certificate  of  member- 
ship after  it  has  l)een  forfeited,  so  far  as  its  own  rights  were  affected, 
yet  where  the  holders  of  other  certificates  have  been  benefited  by  such 
forfeiture,  by  the  very  terms  of  the  certificate  itself,  the  company  can- 
not, without  their  consent,  deprive  them  of  the  benefits  thus  accruing 
by  the  terms  of  their  contract 

Special  Term^  AprUy  1885. 

The  defendant,  the  Mntnal  Trust  Fnnd  Life  Association^ 
iflsned  to  one  C.  D.  Milligan  a  certificate  of  membersbij^ 
whereby  they  agreed,  upon  the  death  of  said  Milligan  during 
tlie  continuance  of  the  membership,  to  pay  the  sum  of  $3,000 
equally  (share  and  share  alike)  to  Alice  E.  Milligan  (wife)  as 
one  party,  and  to  the  survivors  of  his  friends,  George  £.  God- 
dard, Thomas  J.  Tuomey,  H.  J.  Stemler,  Thomas  Gorey, 
Thomas  Kelly,  Charles  0.  Pettus,  R  Sheffield,  John  F.  Souter 
and  G.  Centre,  who  shall  have  kept  their  certificates  Nos.  368, 
869,  370,  871,  872,  874,  875,  877  and  888  in  this  department 
in  force  until  his  death,  provided  that  if  said  C.  D.  Milligan 
should  survive  them,  then  the  benefit  is  to  be  paid  Alice  £. 
Milligan  (wife).  The  persons  named  as  holders  of  certificates 
were  the  holders  of  certificates  with  similar  conditions  to  those 
mentioned  in  Milligan's  certificate,  and  made  payable  in  the 
same  way.  There  was  a  provision  in  these  certificates  that 
if  assessments  were  not  paid  when  due  that  then  the  certificate 
should  bo  null  and  void,  and  all  payments  made  thereon  should 
be  forfeited  to  the  association.  All  the  persons  holding  other 
certificates  made  default  in  these  payments,  some  of  which 
were  waived  by  the  association,  and  in  sume  cases  the  mem- 
bership was  never  revived.  Milligan  having  died,  his  widow 
claims  the  whole  of  the  insurance  money  upon  the  ground 
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that  none  of  the  other  certificates  had  been  kept  in  force  oiitQ 
the  death  of  her  hnsband,  and  has  filed  this  bill  to  determine 
the  respective  rights  of  the  parties. 

Herman  Aaron,  for  plaintiff. 

c/l  Adolphua  Kamping,  for  defendant. 

Tan  Bsumr,  J. — Althongh  the  association  may  have  had 
the  power  to  waive  defaults  as  far  as  its  own  rights  were 
affected,  it  is  diflScalt  to  see  how,  if  such  waver  affected  other 
parties  to  its  contracts,  it  conld  dispose  of  their  rights.  Bj  a 
claose  in  the  policy  or  certificate  it  became  noil  and  void  in 
case  of  default  in  making  payments.  It  was  this  clause  which 
was  undoubtedly  referred  to  in  these  policies  where  payments 
are  to  be  made  upon  death  only  to  those  who  have  kept  their 
certificates  in  force,  and  the  moment  the  event  happened  by 
which  a  certificate  became  null  and  void  an  additional  right 
vested  in  the  other  beneficiaries,  under  the  certificate  of 
which  they  conld  not  be  divested  without  their  consent.  The 
case  is  one  which  differs  widely  from  those  where  the  insur- 
ance company  and  the  assured  are  the  only  contracting  parties. 

In  the  case  at  bar,  each  obe  of  the  holders  of  these  certifi* 
cates  named  in  the  certificate  is  a  party  to  it ;  has  rights  under 
it  which  cannot  be  taken  away  without  his  consent  It  may 
be  all  very  well  for  the  association  to  reinstate  a  certificate 
after  it  has  been  forfeited,  but  as  the  holders  of  other  certifi- 
cates have  been  benefited  by  such  forfeitures  by  the  very 
terms  of  the  certificate  itself,  the  association  cannot,  without 
their  consent,  deprive  them  of  the  benefits  thus  accruing  by 
the  terms  of  their  contract.  Such  being  the  case,  the  rein- 
statement of  these  certificates  by  the  company  after  they  had 
ceased  to  exist  in  no  way  prejudiced  rights  under  the  certifi- 
cates in  question.  These  parties  may  have  valid  policies  as 
against  the  company,  but  the  moment  they  allowed  their 
certificates  to  lapse,  they  lost  all  rights  under  the  certificate 
in  question,  which  could  be  reinstated  only  by  the  consent  of 
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the  beneficiaries  under  the  certificate,  whose  rights  were  to  be 
affected  by  such  reinstatement,  as  well  as  by  the  assent  of  the 
association  isaaing  the  certificate.  Ko  such  assent  having 
been  given  in  this  case  at  bar,  the  holders  of  the  other  certifi- 
cates lost  their  rights  nnder  the  certificate  in  question,  and 
cannot  now  daim  any  portion  of  the  proceeds  of  the  same. 
Judgment  for  plaintiff. 


SURROGATE'S  COURT. 

In  the  Estate  of  Moroan  L.  Savage,  deceased. 
WiU — IrUereii  an  legacies^  token  beginB  to  run. 

A  testator  directed  that  a  certain  legacy  should  be  paid  ''as  soon  as 
pnu!ticable,'*  after  his  death.  By  a  later  article  of  his  will  he  made  a 
trust  provision  in  favor  of  another  beneficiary,  directing  that  such  trust 
be  established  ^'  as  soon  as  possible,"  after  his  death,  and  that  interest 
beginning  at  his  death,  be  paid  to  the  beneficiary ;  but  he  provided  that 
such  trust  should  not  be  set  up  until  after  the  payment  of  the  legacy 
first  referred  to. 

BM^  that  upon  such  legacy  interest  did  not  begin  to  run  until  a  year 
after  the  death  of  the  testator. 

Nefko  York  cauntyj  Marchj  1885. 

Rollins,  8.  —  I  am  asked  to  determine  from  what  period 
interest  should  be  computed  upon  a  certain  legacy  bequeathed 
by  the  will  of  this  testator  to  his  daughter,  Mrs.  Yemet.  It 
]g  not  claimed  by  counsel  for  the  legatee  that  there  is  any 
feature  in  this  case  which  takes  it  out  of  the  operation  of  the 
general  nile  that  interest  does  not  begin  to  run  on  a  legacy 
until  a  year  after  the  death  of  the  testator,  unless  he  has  given 
by  his  will  an  express  or  implied  direction  for  an  earlier  pay- 
ment of  such  interest*  or  of  the  legacy  itself.  But  it  is 
insisted  that  such  a  direction  has  here  been  given,  and  that 
because  of  it  Mrs.  Yemet  is  entitled  to  interest  from  her 
father's  death.    The  only  direction  immediately  associated 
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with  the  beqnest  is  that  the  executors  shall  paj  it  ^  as  soon  as 
practicable  "  after  testator's  death.  Now,  have  tliese  qooted 
words  any  real  importance  ?  It  is  the  policy  of  our  law  that 
legacies  shall  not  ordinarily  be  paid  nntil  a  year  from  the 
testator's  death.  And  in  this  State,  and  in  other  localities 
where  the  same  policy  prevails,  it  has  been  held  that  such 
words  as  are  here  relied  upon  cannot  be  regarded  asadirectioa 
that  that  policy  be  departed  from. 

Said  chancellor  Eldok,  in  Gibson  agt  BoU  (7  Vesey^  89), 
commenting  upon  the  words  ^'  as  soon  as  conveniently  may  be :  ^ 
^^  Where  those  words  occur  as  to  legacies,  interest  is  never 
given  nntil  the  end  of  the  year.  The'  court  is  obliged  to  take 
the  general  rule,  as  it  is  impossible  to  make  the  inquiry  iu 
every  particular  case.  Suppose  a  testator  directed  his  executor 
to  convert  the  property  with  all  convenient  speed  to  paj 
certain  legacies,  and  then  gave  the  interest  of  the  residue  for 
life,  remainder  over,  the  legatee  could  make  no  complaint 
until  the  end  of  the  year." 

In  the  earlier  case  of  Sitwell  agt.  Bernard  (6  TWy,  540), 
the  same  chancellor,  in  commenting  upon  the  inequalities 
attending  the  application  of  this  doctrine  said :  ^^  Upon  the 
principle  that  the  inquiry  as  to  the  condition  of  tlie  personal 
estate,  when  each  and  every  part  could  be  got  in  and  made 
productive,  is  endless  and  immeasurable,  the  court  cuts  tiie 
knot  by  doing  what  in  general  cases  is  convenient,  thoagh 
in  particular  cases  both  convenience  and  justice  may  be 
disappointed." 

Benson  agt.  Maude  {Madd.  i&  Gdd.y  16)  was  a  case  in 
which  a  testator  had  directed  his  executors  to  set  up  a  certain 
trust  ^'  as  soon  as  they  should  thinkproper."  «In  the  opinion 
of  the  vice  chancellor  this  direction  *^  amounted  to  the  same 
thing  as  a  direction  to  raise  and  pay  a  legacy  as  soon  as  the 
executors  should  find  it  convenient ;  and,  as  the  court  had 
adopted  a  year  as  the  rule  of  convenience,  the  legacy  could 
not  be  raised  until  the  end  of  the  year." 

In  the  cases  cited  below  it  was  held  that  the  legatee  was  not 
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entitled  to  iaterest  for  the  first  year,  thoagh  there  was  in  each 
of  them  a  tefltainentary  direction  enbetantial);  like  that  in  the 
case  at  bar,  and,  in  some  instances,  even  more  Btrinf>ei.t  in  its 
terms  (  Williamson  agt  Williamion,  6  Paige,  299 ;  Iloag- 
land  agt.  Schenck'i  eseecutora,  16  N.  J.  Law,  377 ;  Kent  agt. 
Jhtnham,  106  Mats.,  586 ;  Hogert  agt.  Sogert,  2  liedf.,  24 ; 
Bradner  agt.  Faidlcner,  12  N.  T.,  472 ;  Kerr  agt.  Dovgherty, 
17  Hun,  341 ;  Svllimn  agt.  Winthrop,  1  Sumner,  1 ;  TTeJ- 
«for  agt.  Male,  8  F«.,  410). 

These  cases  must  be  taken  as  decisive  of  the  present  con- 
tention, unless  the  claim  of  the  legatee  finds  support  in  some 
claDees  of  the  viU  that  have  not  yet  been  considered.  It 
does  not.  The  testator  gives  instrnctions  regarding  the  pay- 
ment of  certain  other  beneficiaries  in  terms  similar  to  those 
vliich  he  adopts  in  his  beqnest  to  Mrs.  Temet,  and  by  a  later 
proviaion  he  directs  that  "after  tlie  payment"  of  certain 
legacies,  including  the  one  to  Mrs.  Vemet,  and  "  as  soon  as 
possible"  after  his  decease,  his  execntore  shall  invest  the 
cam  of  f20,000,  and  pay  to  his  wife  during  her  life  the 
intereat  and  income,  "  commencing,*'  as  he  saya,  "  from  niy 


It  is  argned  that  the  testator's  use  of  the  phrase  "  as  soon  as 
poesible,"  indicates  his  wish  tliat  the  $20,000  trust  shonld  be 
speedily  set  up,  and  that  therefore  the  direction  that  it  should 
not  be  established  until  after  the  payment  of  Mrs.  Vernet's 
l^aey  implies  an  emphatic  wish  that  that  legacy  should  be 
discharged  at  once.  At  first  bluah  there  seems  to  be  some 
force  in  this  suggestion ;  but  on  more  careful  consideration  it 
will  appear  that  this  claose  opposes  more  than  it  assists  the 
contention  of  the  legatee  —  for  by  it  the  testator  explicitly 
declares  that  his  wife  shall  receive  interest  from  his  death  on 
the  $20,000,  and  by  one  of  the  earlier  clauses  of  his  will  he 
provides  that  his  wife  shall  be  paid  $500  "immediately" 
after.his  death.  Those  expresaand  positive  directions  enhance 
the  significance  of  his  failure  to  give  special  direction  respect- 
ing interest  on  Mrs.  Temet's  legacy,  and  make  it  phun  that 
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his  injunction  to  his  ezecntors  to  discliarge  thatlegacj  aseooa 
as  practicftble  did  not  call  upon  them  to  do  so  until  after  the 
lapse  of  a  jear. 
Decree  accordingly. 


N.  T,  SUPERIOR  COURT, 
LccT  £.  WerrB  agt.  Jake  M.  Kank. 

ym^  Wid0W*$  USetorwl  enUUe  hydenm  though  charged  vM  (he  dOktf 
iedatcr^  When  »he  can  ghe  good  UUe  unineHmhered  dy  nteh  lisMt— CMi 
^  CMl  Proeeduire,  tectum  27SQ. 

A  deviae  was  as  follows:  "After  all  my  lawful  debts  are  paid  and  dis* 

cliai:ged,  I  gire,  devise  and  bequeath  all  my  estate,  real/  penonal  or 

mixed,  to  my  wife  L.  K.  W." 
£Md,  that  though  the  real  estate  stands  charged  .with  the  debts  of  the 

testator,  yet  as  the  charge  is  general,  the  devisee,  after  the  expiration  of 

the  statutory  lien  of  three  years,  can  giro  a  good  title  to  purchasen 

unincumbered  by  such  debts. 
The  widow  was  made  sole  executrix,  but  there  was  no  mention  of  dofwer 

in  the  will 
Beid,  that  the  assertion  of  her  right  to  dower  in  the  account  filed  by  ber 

before  the  surrogate  cannot  be  construed  into  an  election  to  take  ha 

dower  in  the  place  of  the  devise. 

General  Term,  March,  1885. 

Before  Sedowiok,  C,  J.,  Yan  Yorst  a/nd  Fbbedmait,  // 

Mial  F.  HaUy  for  plaintiff. 

WeeJce  dk  Foreter,  for  defendant 

By  the  OotJET  (Yan  Voest,  «7.) — This  case  was  submittei 
to  the  general  term,  on  a  statement  of  facts  agreed  to  by  the 
parties,  and  the  controversj  between  them  arises  nnder  the 
last  will  and  testament  of  John  H.  White,  late  of  the  city  of 
New  York,  deceased.  The  first  danse  of  the  wiU  is  in  these 
words :  "After  aU  my  lawful  debts  are  paid  and  dischaxged,  I 
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giye,  deyise  and  bequeath  all  my  estate,  real,  personal  or  mixed, 
to  my  beloved  wife,  Lucy  E.  White,  for  her  sole  use,  benefit 
and  behoof  forever."  Mrs.  White  is  the  sole  executrix  of  the 
will.  She  has  contracted  to  sell  to  the  defendant  certain  real 
eatate,  owned  by  the  testator  at  the  time  of  his  decease,  of 
which  she  claims  to  be  seized  throcgh  her  husband's  wilL 
The  plaintiff,  in  pursuance  of  the  contract  of  sale,  tendered 
to  the  defendant  a  deed,  such  as  was  required  by  the  agree- 
ment, which  the  defendant  refused  to  accept  and  fulfill  the 
agreement  on  his  part,  on  the  ground,  amongst  others,  that 
the  lawful  debts  of  her  husband  had  not  been  paid,  and  that 
his  estate  was  insolvent,  and  the  plaintiff  had  not  a  title  free 
from  incumbrances.  The  testator  died  on  the  26th  of  Febru- 
ary, 1877.  On  the  21st  day  of  March,  1877,  his  will  was 
proved  before  the  surrogate  of  New  York,  and  on  the  same 
day  letters  testamentary  were  issued  to  the  plaintiff  as  execu- 
trix. In  August,  1879,  the  executrix  filed  her  accounts  and 
asked  for  a  final  settlement,  which  was  accomplished,  and  a 
decree  made  in  November,  1879.  The  contract  for  the  sale 
of  the  real  estate  was  made  between  the  plaintiff  and  defend- 
ant on  the  14th  day  of  July,  1884-,  and  the  deed  was  tendered 
and  refused  in  September  of  that  year.  By  force  of  the 
language  of  the  testator^s  will,  above  given,  his  lawful  debts 
were  charged  upon  the  real  estate  devised  to  his  wife.  The 
existence  of  these  debts,  however,  did  not  prevent  the  vesting 
of  the  estate  in  the  devisee.  Seized  of  the  estate  she  had  the 
right,  as  devisee,  to  convey  the  land.  The  gift  of  the  land 
charged  with  his  debts  was  made  to  her  individually,  and  not 
as  executrix.  The  will  did  not  clothe  the  executrix 
with  a  power  of  sale*  The  proceeds  realized  on  the 
sale  of  the  land  she  would  be  •  entitled  to  receive, 
and  if  the  personalty  was  insufficient  to  pay  the  debts, 
she  would  be  obliged  to  apply  these  proceeds  of  the  real  estate 
to  the  payment  of  the  debts.  By  the  devise  to  her  of  the 
lands,  subject  to  the  payment  of  the  debts,  she  would  take  and 
bold  such  proceeds  for  the  purpose  of  paying  debts,  and  they 
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oonld  be  reached  in  her  hands  to  that  end.  Bat  the  pnrchaaer 
from  the  devisee,  in  good  faith,  wonld  not  be  bound  to  look 
to  it  that  the  moneys  were  so  applied.  This  has  been  repeat- 
edly decided  in  the  English  courts  {Elliott  agL  MerrymaA^ 
BamardisUnCs  Ch.  R.j  78).  A  late  case  is  Oarser  agt.  Cari* 
wriffht,  which  went  to  the  house  of  lords  (7  House  qfZmli 
Cases,  731). 

There  are  numerous  cases  in  the  courts  of  this  state  which 
bear  more  or  less  upon  this  subject.  It  is  not  necessary  to  refer 
to  any  case  other  than  Reynolds  agt.  Reynolds,  (16  N.  K, 
257),  in  which  the  rule  is  stated  in  harmony  with  the  English 
cases,  that  "  where  a  testator  devises  real  estate,  after  the  pay- 
ment of  debts  and  legacies,  it  has  been  held  that  the  real  estate 
was  charged. 

Where  there  is  a  charge  for  the  payment  of  debts  generally, 
followed  by  specific  dispositions  of  real  estate,  the  purchaser 
is  not  bound  to  see  to  the  application  of  the  purchase-money. 
^'  The  charge  is  equivalent  to  a  trust,  and  the  same  efEect  will 
be  given  to  it  by  a  court  of  equity,  as  if  a  direct  devise  had 
been  made  to  the  trustees  for  payment  of  debts"  {Leadinf 
Cases  in  Equity,  White  ds  Tudor,  note  to  Elliott  agt.  Merry- 
man,  vol.  I,  page  88  [4^  Amer.  ed.],  marg.  p.  76). 

The  result  of  the  rule  in  England  is  that  where  the  debts 
are  charged  generally  they  do  not  follow  the  land  in  the  hands 
of  a  iona  fide  purchaser,  otherwise  however  where  there  is  a 
charge  of  a  specific  debt  or  legacy.  The  reason  for  the  dis^ 
tinction  is  stated  in  the  cases.  The  rule  is  stated  in  Perry  on 
Trusts  (vol.  2,  see.  802),  and  is  sustained  by  the  cases,  that  if  a 
testator  ^'  charges  payments  upon  real  estate,  and  then  devises 
it  to  be  held  absolutely,  the  devisee  can  sell  the  estate  and  give 
valid  receipts  and  discharges  for  the  purchase-money." 

But  in  this  state^  although  the  charge  be  of  debts  generally, 
yet  the  charge  becomes  and  remains  a  lien  on  the  devised 
lands  and  runs  with  it  for  the  term  of  three  years. 

By  the  Oode  of  Civil  Procedure  {seo.  2750),  it  is  pro- 
vided in  substance  that  any  time  within  three  years  after 
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letters  granted  upon  the  estate  of  a  decedent,  an  executor, 
administrator  or  a  creditor  of  the  decedent  may  present  to 
the  surrogate's  court  a  petition  praying  for  the  sale  of  the 
decedent's  real  property  for  the  payment  of  his  debts,  &c. 
The  Revised  Statutes  contain  similar  provisions. 

Hyde  agt.  Tanner  (1  Barh.y  75)  decides  that  this  creates 
what  is  called  a  statutory  lien  for  three  years,  running  with 
the  land,  not  only  iu  the  hands  of  the  devisees,  but  in  the 
hands  of  a  purchaser  from  the  devisee.  After  three  years, 
however,  the  land  is  discharged  of  the  lion,  and  the  hona  fide 
purchaser  takes  the  same  free  and  discharged  from  the 
debts. 

In  Slocutn  agt.  English  (62  JV.  F.,  494),  Chukch,  C.  J., 
says :  ^^  The  object  of  the  statute  was  to  iix  a  certain  period 
after  which  bona  fide  purchasers  would  be  protected,  and 
actions  might  be  maintained  against  heirs  and  devisees  {JeweU 
agt.  Keenhdiyj  16  Barh,^  193;  Parkinson  agt.  Jackson^  18 
Hun^  353).  This  view  was  also  advanced  as  late  as  February, 
1884,  in  Smith  agt.  Soper  (32  Hun^  46)  in  which  the  general 
term  of  the  second  department  says :  '^  The  statute  is  based 
upon  the  principle  that  the  purchaser  having  paid  his  money 
in  good  faith,  it  devolves  upon  the  creditor  to  see  that  it  is 
applied  in  payment  of  the  debts  of  the  testator,  and  upon  the 
further  principle  that  the  creditors  having  three  years  in 
whicli  to  enforce  their  lien,  if  they  neglect  to  do  it  within 
that  time  hona  fide  purchasers  shall  not  be  prejudiced  by  such 
neglect." 

In  the  case  before  us,  when  the  plaintiff  agreed  to  sell  the 
land  to  the  defendant,  more  than  seven  years  had  elapsed  since 
the  probate  of  the  will  and  the  issue  of  letters  testamentary. 
No  delay  appears  to  have  been  allowed  in  making  and  filing 
ail  inventory  of  the  personal  estate,  and  in  administering  it,  or 
in  proceeding  to  a  final  decree.  The  executrix  seems  to  have 
made  a  full  exhibit  of  the  condition  of  the  estate  for  the  guid- 
ance of  creditors  and  all  concerned. 

No  action  or  proceeding  of  any  kind  has  been  commenced 
Vol.  I        49 
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in  the  sarrogate's  ooort,  or  in  any  court,  by  any  person  for  the 
Bale  of  the  real  estate  for  the  payment  of  the  debts. 

Upon  such  state  of  facts  it  seems  clear  to  us  that  the  deyisee 
can  give  a  good  title  onincnmbered  by  the  debts  of  the  testar 
tor.  The  statute  lien,  so  called,  is  at  an  end.  Nor  can  cred- 
itors be  prejudiced  by  the  sale  of  the  land.  It  is  in  facta 
movement  in  the  direction  of  paying  the  debts  by  raising  a 
fund  for  the  purpose.  The  price  agreed  to  be  paid  is  pre- 
sumably the  full  value  of  the  land.  The  creditors  must  look 
to  it  that  the  proceeds  go  to  the  satisfaction  of  debts.  In  no 
other  way  than  through  a  sale  can  the  real  estate  be  utilized  in 
favor  of  creditors. 

The  objection  to  the  title,  therefore,  that  the  real  estate  is 
incumbered  by  the  debts  of  the  testator  is  not  well  taken. 
Nor  does  the  objection  that  the  widow  was  put  to  her  election 
between  the  gift  to  her  under  the  will  and  her  claim  of  dower 
furnish  any  sufficient  reason  to  question  the  goodness  and  com- 
pletion of  the  conveyance  she  proposes  to  make  or  the  title 
she  has  tendered.  All  that  remains  to  her  is  in  substance  her 
claim  of  dower.  The  estate  is  insolvent.  The  testator  pre- 
sumably knew  the  condition  of  his  estate  and  the  value  of  his 
gift  to  his  wife. 

In  the  proceedings  in  the  surrogate's  court  upon  the  settle- 
ment of  her  account  as  executrix,  the  plaintiff  asserted  her 
claim,  "  as  widow,  to  her  dower  out  of  the  proceeds  of  the 
real  estate  when  sold."  She  proposed  ^^  to  wait  until  the  sale 
and  then  have  her  dower  right  adjusted." 

The  will  does  not  declare  that  the  devise  was  in  lien  of 
dower.  And,  when  the  condition  of  the  whole  estate  is  con- 
sidered, the  devise  to  her  is  not  necessarily,  or  by  implication, 
inconsistent  with  her  claim  of  dower,  to  be  adjusted  and  paid 
out  of  the  proceeds  of  the  sale. 

The  claims  of  creditors  must  needs  be  adjusted  out  of  the 
residue  of  the  property.     They  will  look  after  that. 

The  result  reached  is,  that  the  objections  taken  by  the 
defendant  to  the  title  are  not  well  founded. 


1  ••■*'', 'V>, 


HOWARD'S  PRACnCB  REPORT&  887 

Roberts  agt.  Stuyresant  Safe  Deposit  Company. 

There  should  be  jadgment  in  favor  of  the  plaintiff  for  a 
Bpecific  performance  on  the  part  of  the  defendant  of  the  oon- 
tract,  with  the  costs  of  this  action* 


SUPREME  COTTRT. 


Ltdia  J.  RoBSBTs  agt.  The  STmrymsAirr  Safe  Deposit 

Company. 

N0IO  tnal —  When  tAtnUd  be  aUawed  an  the  ground  qf  newly-dueaeered 

evidenee. 

Where,  on  a  motion  for  a  new  trial,  all  the  facts  sought  to  be  placed 
before  the  jury  as  new  evidence  might,  with  proper  diligence,  have 
been  known  to  the  defendant's  attorney,  yet  the  failure  of  the  attorney 
to  set  up  those  facts  should  not  prejudice  his  client  or  prevent  a  new 
trial  if  the  facts  really  existed,  and  are  such  as  should  be  submitted  to 
the  jury  on  a  trial  of  the  case. 

Special  Temiy  Afarch,  1886. 

DoNOHUB, «/.  —  The  papers  in  this  case  are  very  volnminons, 
bnt  on  the  material  facts  in  the  case,  it  seems  to  me  the  ques- 
tions on  this  motion  lie  in  a  small  compass.  I  think  it  is 
clear  that,  if  the  facts  are  as  the  defendant  claims  them  to  be 
in  regard  to  the  evidence  that  may  be  given  on  the  new  trial, 
and  on  amended  pleadings  setting  out  the  facts  claimed  to 
have  been  newly  discovered,  there  would  be  at  least  a  very 
important  question  to  submit  to  the  jury  in  passing  on  the 
facts  before  the  court  in  the  case  as  originally  tried.  The 
ground  taken  by  the  plaintiff  that  the  facts  were  within  the 
knowledge  of  the  attorneys  for  the  defendant  may,  perhaps, 
on  the  papers,  be  true,  but  I  do  not  think  even  a  want  of 
information,  or  want  of  use  of  information  which  the  attorney 
possesses,  or  any  mistake  which  the  attorney  would  make  in 
that  respect,  should  prejudice  the  defendant  in  a  case  of  this 
character. 
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In  the  case  of  Emerick  agt  Clute^  it  was  held  by  the 
general  term  that  an  admission  made  bj  the  plaintiff's  counsel 
on  the  trial  of  a  cause  which  led  to  its  dismissal,  when  snch 
admission  was  in  fact  not  correct,  that  the  plaintiff  was  enti- 
tled to  a  new  trial,  and  that  the  costs  shonld  abide  the  event 
In  this  case  all  the  facts  now  sought  to  be  placed  before  the 
jury  as  new  evidence  may,  with  proper  diligence,  have  been 
known  to  the  defendant's  attorney.  But  I  think  the  failare 
of  the  attorney  to  set  up  those  facts  should  not  prejudice  his 
client,  if  the  facts  really  existed,  and  are  such  as  should  be 
submitted  to  the  jury  on  a  trial  of  the  case.  I  do  not  think 
that  the  defendants  in  this  case  are  charged  with  such  laches 
in  that  respect  (that  is,  the  officers  of  the  company),  that  they 
should  be  prejudiced  by  anything  that  has  occurred. 

The  defendant  corporation  is  peculiarily  situated.  I  do 
not  see  that  a  careful  reading  of  the  testimony  already  in 
shows  any  willful  act  on  their  part  leading  to  the  injury  of 
the  plaintiff,  and  that  the  verdict  against  them  in  the  case  was 
found  simply  on  their  liability  as  bailees.  While  in  law  and 
in  fact,  on  the  evidence  on  which  the  verdict  was  found,  they 
may  well  be  held  for  the  loss  of  the  property,  still  no  willful 
act  of  theirs  —  but  the  want  of  judgment  in  the  acts  of 
others  —  has  led  to  the  loss  for  which  the  plaintiff  seeks  to 
hold  them.  The  defendants  are  but  trustees  of  others,  and, 
I  think,  fairly  have  the  right  to  have  all  the  facts  in  detail,  as 
desired,  submitted  to  a  jury. 

I  think  there  should  be  a  new  trial,  on  terms. 
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SUPREME  COURT. 

ISBABL    G.    WhITNKY  Sgt  JoHN   B.  PaOE. 

Slack— Ajuusmefiti  paid  by  seiler  on  9U>ck  aMiobedeUv&redtttfiUureUme'^ 
Bight  of  ittter  to  repayment  of  dueh  osaeMments, 

Where  shares  of  stock  are  sold  to  be  delivered  at  a  future  time,  and 
before  the  delivery  the  seller,  to  save  it  from  forfeiture,  pays  asseas- 
ments  levied  upon  the  stock,  he  has  the  right  to  refuse  delivery  until 
repayment  of  such  assessments. 

Special  Term,  Maroh,  1885. 

On  the  30th  of  June,  1881,  the  defendant,  John  B.  Page, 
entered  into  certain  contracts  with  one  E.  R.  Wiggin,  in  the 
words  following : 

''Value  received,  I  hereby  agree  to  pay  and  deliver  to  E. 
R.  Wiggin,  or  his  order,  on  demand,^  fifty  shares  of  the  capital 
stock  of  the  North  River  Construction  Company,  said  stock 
having  twenty  per  cent  of  its  par  value  paid  in  thereon  — 
that  is,  twenty  dollars  per  share. 

"  Sew  Yobk,  June  30,  1881. 

"JOHN  B.  PAGE." 
and 

"  For  value  received,  I  hereby  agree  to  pay  and  deliver  to 
E.  R.  Wiggin,  esq.,  or  his  order,  fifty  shares  of  the  capital 
stock  of  the  North  River  Construction  Company,  said  stock 
having  twenty  per  cent  or  twenty  dollars  per  share  of  its  par 
value  paid  in  thereon,  said  stock  to  be  delivered  when  said 
Wiggin  surrenders  to  me  certificate  for  two  hundred  and 
thirty-four  shares  or  thereabouts  (being  the  only  certificate 
outstanding  in  said  Wiggin's  name)  in  the  Continental  Rail- 
way and  Trust  Company,  which  stock  last  named  has  been 
assi^ed  and  sold  to  me. 

«  New  Yobk,  June  30,  1881. 

"JOHN  B.  PAGE." 


\ 

\ 

r 


the  and  eontnctB 
riftpninrr  iad  no  nodee  until 
li.w^si^^  1^  1— J.     ?-nnr  ic  5i«f«nbcr  IL  ISSi,  there  hid 

L  9uls  in*£JL  fli£  ouiMLraedoai  oompinj  stock, 
Ttr^tTT  jiioi^  K  laat  SiKst  vooid  ha^e  heeii  for- 


.i' 


f  TT^-i.  jaiL  sii:=L  flhis  n-x  ~29aeL  paSl  Upon  the  11th  of 
'^*-:.  lit*  asfgnr^kTT;  T^eerrad  of  Ae  pbintiff  the 
"^itr-^i.  M  13^  ^3feF  flascyni  of  die  above  mentioiied 
SLurmL-T^r  I  r  r:-  -iuj-^  .d  xn?  C:fr'i3«sia3  RaOwmjand  TroBt 
I'.n  :<i»T7  Uii.  "Hit  jiAn ~  -g  5r::zLsaiod  hk  ooDStnictioii  oom- 
ixxj  s  <£.  ^vi^iiL  lilt  SfCf!i»5isi  i^faaod  to  delhner  oiileBB  the 
Biiitfis  -wi^:^  ht  umL  Tuii  mre  leficMled.  llus  the  pliin- 
'£  -s  b^  KL*i  fx  Mij.  Ifs3;«  fannght  tfak  action  for 
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qnestioii  mvolTed  in  this  ciae 
fleezs  V  W  ^^cirrtr  i3i*  SrfeaiinT  ww  justified  in  the  pay- 
^tenz  :f  iiif  asseagr^K-:.!?  irTifd  apon  the  stock,  and  whether 
be  *Af  a  rlrl:  tc-  Sf-r;^::*i  tbeir  rppnTment  before  deKvering 
r»  srx-i  ^:.  ih^e  r'k^TTi^.  11  in  the  caaeof  />i^y  agL  DofUh 
i»jA  ^i  X  F^  •^?4  .  Ti-e  law  x«  traly  stated  (and  it  is  not  for 
n»  »  ^--esTi-c:  ::  ^  in  e»q:i:TT  the  defendant  held  this  stock  in 
tra?;  zi'f  :I:e  p.Air.::i  a::i  as  be  was  boond  to  protect  the  title 
he  !i»»3  Ti  -k  op:'  <i  '.n:  to  pij.  a$  non-pajmoit  would  have  for- 
feited the  f^'.iok.  In  the  ease  of  J}^if  MgL  Donovan  the 
parment  of  u.x€^  assesi^inents  and  interest  was  allowed  bj 
a  partT  who  was  in  defaolt  in  not  delivering  possession  of 
pn-jpertT.  How  maoh  more  eqnitable  is  it  to  aUow  such  paj- 
ments  made  by  a  partj  who  is  not  in  de&nitt  Such  being 
the  case  the  defendant  had  the  right  to  demand  repayment  of 
aaseasments  paid  bv  him.  and  if  snch  repayment  was  refosed 
he  was  justified  f'n  his  refusal  to  deliver. 
The  complaint  must  therefore  be  dismissed,  with  costs. 
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SUPREME  COURT. 

!n  the  Matter  of  the  Application  for  Probate  of  the  last  Will 
&Dd  Testament  of  Eliz^  B.  Beckkit,  deceaBed. 

WiB — Declaration  tf — SbformefioordtartTtteettari/  —  Svidtnee  luffleitnt 
to  amttitule  pTVof  of  declaration  of  a  ttHl. 

To  make  the  declaration  required  b;  the  statute  aa  to  wills  no  (onn  of 
woida  are  essential,  but  what  is  required  is  that  the  witnesses  shall  be 
given  to  underatand  bj  words  or  acts  by  the  decedent  that  the  proposed 
iostrumeDt  ia  intended  as  a  will ;  the  legislature  onlj  meant  there  should 
be  some  communicaUon  to  the  witnesses  IndicaUng  that  the  testatrix 
intended  to  giveiiefiecl  to  the  paper  as  her  will.  Auj  communicatioD  of 
this  idea,  or  to  this  effect,  will  meet  Ute  object  of  the  statute. 

J^irst  Dejfortmeni,  Qenercd  Term,  March,  1885. 

Before  Datis,  P,  J.,  Bkadt  and  Daniels,  JJ. 

Appeal  from  a  decree  of  the  surrogate  of  the  county  o{ 
New  York  rejectinfi;  the  proposed  will. 

John  L.  Cadwalader  and  C.  W.  Bcmga,  for  appelkntB,  cited 
chiefly  PaMea  agt.  Case  (2  Brad.,  226) :  Rid^agt.  Legg  (51 
Barb.,  260) ;  Re»i-e  agt.  Crosby  (3  Redf.,  74) ;  CKafee  agt. 
Bap.  Mis«.,  t&C.  (10  Paige,  85);  Avhum  Seminary  a^.  CaU 
hmin  (25  N'.  r.,  422)';  Boyaradl  agt.  Kingman  (22  Hf.  ¥., 
372);  WUliss^t.  MoU  (35  N.  T.,  492);  Gilbert  agt.  Knox 
(52  N.  Y.,  125) ;  Coffin  agt.  Coffin  (34  N.  T.,  9) ;  Lewi«  agt. 
Lewis  (11  If.  T.,  224);  Burrutti  agt.  SiUiman  (16  Barb., 
198);  /^dciagt.  Gary  {%!  If.  F.,  9) ;  Tarrant  »^.  TTare  (25 
N.  Y.,  425) ;  Remsen  agt.  Bri/nckerhoff  (26  Wend.,  332) : 
Thompson  agt.  Stevens  (62  W".  Y.,  635);  Heath  agt.  Cbia.(15 
Bwn,  100) ;  Moore  agt.  Moore  (2  Bradf.,  261.) 

E.  ^iery  Anderson,  Joseph  S.  Auerbach,  Ridtard  W. 
Stevenson  and  J^rederiok  S.  Wait,  for  respoodents,  cited 
chiefly  &ymowr  agt.  VanWyok{6N.  Z.,  120);  Woolleyigt. 
WoMey  (95  N.  Y.,  231);  Mit<JteU  agt.  MUokdl  (77  N,  Y^ 
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DodwoTth  agt.  Orov)  (1  Demaresi^  256) ;  Ex  paHe  Beers  (2 
Bradf.,   163);   liobinson  agt   Smdth  (13  Abb.  Pr.,  359); 
Walsh  agt.  Walsh  (4  Hedf,,  165) ;  Marx  agt.   McOlynn  (4 
5^/.,  455). 

Dai^iels,  «/. —  The  instmment  preBented  as  the  will  of 
the  decedent  was  written  by  herself.  It  was  dated  on  the 
5th  of  October,  1881,  subscribed  by  her  and  by  two  witnesseB 
who  were  present  at  the  time  of  its  execution.  It  was  written 
substantially  in  form  as  it  has  been  set  forth  in  the  case,  and 
was  partially  upon  two  sides  of  the  same  paper,  the  second 
side  including  all  that  was  written  after  the  word  "  in  "  as  it 
has  been  set  out  in  the  case  and  the  points.    It  was  as  follows : 

Odo,  hihy  '81. 

My  last  wiU  and  testament.  I  leave  and  bequeath  to  mj 
niece  Alice  McBIair  all  the  money  I  die  possessed  of  in 
several  banks  and  bonds,  besides  all  I  bequeathed  to  her  in 
my  former  will. 

I  leave  $200  to  my  niece  Ellen  Laffan  to  use  for  a  purpose 
I  have  explained  to  her  in  writing,  and  which  she  has  promised 
to  attend  to  faithfully. 

In  case  of  the  death  of  Alice  I  desire  all  I  have  left  to  her 
to  be  divided  equally  between  my  nieces,  excepting  $1,000  for 
the  suffering  poor,  to  the  care  of  Father  Doherty,  Holy 
Innocents  Church. 

Signed  in  the  presence  of  two  witnesses. 

ELIZA  B.  BECKETT. 
Mabie  Dkbn, 

104:  East  Fifty-fourth  street. 

Louise  de  Cassini. 

And  it  was  proved  by  uncontested  evidence  that  decedent 
intended,  prior  to  the  time  when  this  instrument  was  executed, 
to  make  a  testamentary  disposition  of  her  property  in  favor  of 
Alice  McBlair,   the  principal  legatee,  who  was  her  nieoe. 
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The  decedent  had  no  children.  Alice  McBlair  was  tlie 
daughter  of  her  deceased  sister,  who  died  when  Alice  was 
of  about  the  age  of  two  years.  From  that  time  she  became  a 
member  of  the  family  of  the  decedent,  and  continually  resided 
with  her  until  she  was  taken  to  Litchfield,  in  the  state  of 
Connecticut,  and  placed  there  in  an  institution  for  medical 
treatment.  The  intervening  period  was  nearly,  if  not  quite, 
twenty-six  years,  and  during  that  time  the  relations  between 
the  decedent  and  Alice  were  those  of  mother  and  daughter. 
The  intimacy  and  affection  of  that  relation  is  shown  to  have 
existed  between  them,  the  decedent  having  educated  Alice 
and  guarded  and  cared  for  her  with  the  solicitude  and 
tenderness  of  a  mother,  and  the  latter  fully  reciprocating  the 
ardent  affection  of  a  daughter.  Nearly  a  year  before  the 
execution  of  this  controverted  instrument,  Alice  became 
impaired  in  her  health,  and  appears  from  that  time  to  have 
been  a  person  of  unsound  mind,  and  she  was  placed  in  the 
institution  at  Litchfield  to  receive  medical  attention  for 
her  disease.  The  decedent  appears  to  have  regarded  the 
dependence  of  Alice  upon  her  bounty  as  increased  by  this 
circumstance,  and  on  that  account  concluded  to  make  such  a 
disposition  of  her  property  as  surely  to  secure  the  protection 
of  her  adopted  daughter  during  her  life.  Her  deceased  hus- 
band had  previously  in  his  will  provided  an  annuity  of  $500 
a  year  for  this  adopted  daughter,  and  the  decedent  intended 
to  enlarge  the  provision  made  in  her  behalf  as  far  as  that 
could  be  done  within  the  limits  of  her  own  property  and 
resources.  And  she  was  actuated  with  that  intention  in 
drawing  and  subscribing  this  instrument.  Before  doing  so 
she  proceeded  to  Litchfield  for  the  purpose  of  being  near  this 
adopted  daughter  and  understanding  her  condition  and  ascer- 
taining the  probabilities  of  her  recovery.  She  remained  there 
upwards  of  a  month  after  the  13th  of  August,  1881.  Before 
her  departure  upon  the  journey  she  was  during  the  preceding 
night  at  the  Grand  Union  Hotel,  in  the  city  of  New  York. 
She  had  with  her  there  Louisa  De  Cassini,  one  of  the  witnesseSi 
Vol.  I        50 
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who  was  in  her  service,  and  a  conversation  took  place  between 
them  concerning  the  future  purpose  of  the  decedent  in  the 
execution  of  a  will.  Her  statement,  as  it  was  related  by  the 
witness,  was  that  ^'  she  was  going  to  make  a  preparation  for 
her  daughter.  I  knew  whom  she  meant.  She  asked  me  if  I 
would  be  willing  to  sign  a  paper  for  her  any  time  that  she 
would  ask  it  of  me,  and  I  told  her  I  would.  *  *  *  She 
said  in  the  hotel  she  was  about  to  make  a  will,  but  she  did  not 
havemetosign  thatwiU."  In  her  croes^xamination,  referring 
to  the  same  conversation,  the  same  witness  stated :  '^She  told 
me  that  she  thought  a  great  deal  of  her  daughter,  and  she 
said  all  she  had  she  was  going  to  give  to  her  daughter.  She 
said  her  daughter  was  her  favorite,  and  she  thought  a  great 
deal  of  her,  and  nothing  was  too  good  for  her.  She  told  me 
she  was  a  very  handsome  girL  She  was  sorry  and  very  much 
grieved  that  she  had  to  be  where  she  was."  At  Litchfield  this 
subject  was  again  recurred  to,  when  the  witness  was  told  by 
the  decedent "  that  the  case  may  come  into  court  some  day,  but 
that  I  need  not  be  afraid  ;  nothing  would  happen  to  me  about 
it"  She  further  testified :  "  She  said  to  me  she  was  about 
going  to  make  a  will,  but  she  did  not  know  when."  *  *  And 
added :  She  said  '  would  you  be  willing  to  sign  that  paper 
for  me  ? '  but  she  did  not  say  the  paper  or  refer  to  it  as  a  wiD, 
but  she  said,  ^  would  you  be  willing  to  sign  a  paper  for  me 
some  day?'"  The  latter  statement  rendered  her  evidence 
somewhat  confused  as  to  the  character  of  the  paper  referred 
to  in  the  conversation,  but  both  in  her  direct  and  croes- 
examination  she  stated  the  fact  that  the  instrument  which  was 
to  be  made  and  witnessed  was  mentioned  by  the  decedent  as 
a  will.  And  as  that  statement  was  in  no  manner  withdrawn 
during  the  course  of  her  examination,  it  is  probable  that  the 
last  answer  referred  to  was  confused  in  taking  down  the  evi- 
dence, and  that  it  should  not  be  regarded  as  reducing  in  any 
respect  the  force  of  the  preceding  statements  mentioned  to 
have  been  made  by  the  decedent  that  the  paper  she  ref^red 
to  was  tc  be  a  will.     The  other  part  of  the  conversation,  relat* 
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iiig  her  aUcctioTi  for  licr  adopted  daughter  and  her  design  in 
her  l)el)a1f,  aleo  indicate  her  purpose  to  be  to  make  a  testa- 
niciitary  disposition  of  her  property  in  favor  of  this  niece. 
These  are  circumstances  to  be  considered  in  view  of  the  other 
evidence  relating  to  what  transpired  at  the  time  when  the 
paper  was  subscribed  and  Mritnessed.  That  it  was  subscribed 
by  the  decedent  in  the  presence  of  the  two  witnesses  admits 
of  no  reasonable  ground  for  doubt,  although  the  other  witness 
was  not  able  to  testify  that  she  saw  the  decedent  sign  her 
name.  She  was  present  before  the  preceding  witness  De  Cassini 
was  called  in,  and  from  the  order  in  which  the  witnesses  sub- 
ficribed  their  names  probably  subscribed  before  Ihe  other 
witness,  and  testified  that  she  was  quite  sure  that  she  saw  the 
signature  of  the  decedent  to  the  paper  before  her  own  name  was 
added  to  it,  as  a  witness,  and  that  her  recollection  was  that  the 
decedent  signed  the  paper  before  the  Mritness  De  Cassini  came 
into  the  room.  But  as  to  this  fact  she  was  evidently  mistaken, 
for  the  witness  De  Cassini  was  clear  and  positive  in  her  testi- 
mony that  the  decedent  subscribed  her  name  to  the  paper 
after  she  herself  entered  the  room,  and  that  it  was  done  before 
she  was  permitted  to  sign  it  as  a  witness.  She  also  thought 
that  Deen  subscribed  the  instrument  as  a  witness  after  she 
herself  had  witnessed  it.  It  is  not  important,  however,  t6 
determine  the  accuracy  or  inaccuracy  of  this  statement,  for 
the  witness  Deen  did  state  that "  she  must  have  signed  it  at  the 
time  I  did,"  and  that  she  thought  she  saw  the  signature  when  she 
herself  signed  as  a  witness.  And  the  evidence  of  the  other  wit- 
ness is  that  the  decedent  signed  after  she  herself  went  into  the 
the  room,  and  she  went  there  while  the  witness  Deen  was  there. 
The  fact  of  the  subscription  of  the  instrument  by  the  decedent 
in  the  presence  of  the  two  witnesses  was  established  by  this 
proof.  These  three  persons  were  the  only  individuals  who 
were  present,  and  Cassini  testified  that  the  decedent  stated 
that  she  must  sign  the  paper  first  and  sat  down  and  then  sub- 
scribed it,  and  after  both  the  witnesses  had  signed,  the  dece- 
dent folded  it  up  and  put  it  away  as  a  completed  instrument. 
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The  important  point  to  be  determined  is  not  as  to  the  sab- 
pcription  of  the  paper  by  the  decedent  in  the  presence  of  the 
witnesses,  bnt  as  to  the  fact  of  her  deckring  it  to  be  her  last 
will  and  testament.  The  statnte  has  required  that  at  the  time 
of  making  the  subscription,  or  at  tlie  time  of  acknowledging  it, 
the  person  subscribing  the  instrument  shall  declare  it  to  be  a 
last  will  and  testament.  No  formal  declaration  of  that  fact 
was  made  by  the  decedent  in  the  presence  of  these  witnesBee, 
but  when  the  witness  Cassini  entered  the  room  then  occupied 
by  the  decedent  and  the  witness  Deen,  the  former  said, 
^^  there  is  the  paper  I  spoke  to  you  about  signing.  I  was 
going  to  sit  down,  and  she  said, '  wait  a  moment,  that  she  had 
towritefirst'  She  said, 'are  you  willing  to  sign?'  I  said' yes^' 
She  said, '  well  it  may  make  you  come  to  court,  but  you  n^ 
not  be  afraid,  there  will  be  no  trouble  upon  you  for  it'  TCm 
Deen  was  there  at  that  time ;  she  stood  up  in  the  room  in  the 
middle  of  the  floor."  And  that  statement,  in  its  allusion  to 
the  paper,  was  again  repeated  by  the  witness  in  the  course  of 
her  cross-examination.  But  while  it  was  not  then  mentioned 
or  referred  to  as  a  MriU,  the  allusion  to  what  she  had  said  to 
the  witness  before  about  signing  was  sufficient  to  intelligently 
inform  her  that  this  paper  was  designed  to  be  her  will.  She 
had,  in  the  conversation  near  the  middle  of  September,  stated 
to  the  witness  that  she  was  about  to  and  intended  to  make  a 
will,  and  inquired  of  her  whether  she  would  sign  it,  and  that  the 
witness  had  promised  to  do.  When  her  presence  was  pro- 
cured on  this  occasion  and  the  testatrix  remarked  to  her  that 
''  there  is  the  paper  I  spoke  to  you  about  signing,"  she  clearly 
intended  to  refer  to  the  preceding  conversation  had  between 
herself  and  this  witness.  And  as  she  had  mentioned  in  that 
conversation  that  the  paper  was  to  be  a  will  when  she  said 
''  there  is  the  paper  I  spoke  to  you  about  signing,"  the  state- 
ment was  equivalent  to  saying  to  her  ''  there  is  the  will  which 
I  mentioned  to  you  I  intended  to  make."  That  would  be  the 
ordinary  understanding  resulting  from  this  statement  and  the 
reference  to  what  had  been  said  before  about  signing.    And 


HOWARD'S  PRACTICE  REPORTS.  S97 

Hatter  of  the  Application  for  Probate,  &c.,  of  Elizia  B.  Beckett,  deceased. 

it  was  equivalent  to  a  declaration  by  the  decedent  that  this 
paper  had  been  drawn  and  subscribed  by  her  as  her  will. 

To  make  the  declaration  required  by  the  statute  no  form  of 
words  are  essential,  but  what  is  required  is  that  the  witnesses 
shall  be  given  to  understand  by  words  or  acts  by  the  decedent 
that  the  proposed  instrument  is  intended  as  a  will.  Upon  this 
subject  it  was  said  in  Rerrisen  agt.  BHnckerJioff  (26  Wend.,, 
325,  332),  by  the  chief  justice:  "I  agree  that  no  form  of 
words  will  be  necessary ;  that  the  legislature  only  meant  there 
should  be  some  communication  to  the  witnesses  indicating 
that  tlie  testator  intended  to  give  effect  to  the  paper  as  his 
will.  Any  communication  of  this  idea  or  to  this  effect  will 
meet  the  object  of  the  statute."  And  that  was  approved  in 
Gilbert  agt.  Knox  (52  N.  7.,  125). 

By  the  conversation  which  took  place,  and  the  reference  in 
it  to  what  had  before  been  said,  the  fact  was  indicated  and 
brought  to  the  knowledge  of  the  witness  that  this  paper  which 
was  present,  and  made  the  subject  of  the  final  conversation, 
was  the  will  which  the  decedent  had  previously  expressed  it 
to  be  her  design  to  make  in  her  conversation  with  this  witness 
at  the  Grand  Union  Hotel.  And  that  complied  wjth  all  that 
the  statute  has  required  for  the  observance  of  this  cei'emonial 
in  the  execution  of  a  testamentary  instrument. 

The  evidence  of  the  other  witness  was  still  more  explicit. 
She  had  witnessed  preceding  wills  made  by  the  decedent  in 
1876,  '77  and  '80.  The  will  of  1880  was  subscribed  by  this 
witness  and  still  another  person,  and  as  the  other,  who  was  the 
decedent's  maid,  was  turning  from  the  table  to  leave  the  room, 
the  decedent  inquired  of  her  if  she  knew  what  the  instrument 
was,  and  when  she  replied  that  she  did  not,  the  decedent  said, 
"  it  is  my  last  will  and  testament."  That  was  a  formal 
declaration  as  to  that  instrument  establishing  a  complete  com- 
pliance with  this  requirement  of  the  statute.  And  as  the 
witness  Deen  was  also  a  witness  to  that  instrument,  and  was 
present  when  this  declaration  was  made,  she  clearly  under- 
stood the  instrument  subscribed  in  1880  to  have  been  designed 
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as  the  will  of  the  decedent.  She  was  sent  for  to  witness  the 
instrument  now  in  controversy.  Upon  her  arrival  she  was 
asked  by  the  decedent  to  sign  this  paper,  ^^  that  she  wanted  to 
make  alterations  in  her  previous  one  on  account  of  Mias 
McBlair's  sickness.  That  was  the  last  one  in  1881."  ♦  *  * 
^'  When  I  came  there  she  wanted  me  to  sign  a  paper  again, 
that  she  wanted  to  make  alterations  of  a  previous  one  on 
account  of  Miss  Mc Blair's  sickness."  ♦  *  ♦  "She  just  simply 
asked  if  I  would  sign  that  paper  on  account  of  Alice's  sick- 
ness ;  that  she  wanted  to  alter  it.  She  said  she  was  sony  to 
trouble  me  again  to  sign  the  paper."  This  paper  was  lying 
upon  the  table  at  the  time,  and  the  witness  did  subscribe  it  as 
has  already  been  stated.  She  testified  further  that  the 
decedent  did  not  declare  to  her,  or  in  her  presence,  that  this 
was  her  last  will  and  testament,  nor  that  it  was  a  codicil  to 
her  last  will  and  testament.  But  from  her  knowledge  of  the 
fact  that  it  was  made  to  effect  alterations  in  a  preceding  will, 
which  she  understood  and  knew  to  have  been  a  testamentary 
instrument,  and  was  requested  to  witness  it  for  that  purpose, 
she  had  good  reason  for  believing  and  understanding  that 
this  last  instrument  also  was  a  will,  although  no  fonnal 
announcement  of  that  fact  was  made  in  her  presence.  The 
declaration  of  the  object  to  be  accomplished  by  it,  and  of  the 
instrument  to  be  effected,  which  she  new  to  be  a  will,  were 
sufficient  to  inform  her  that  this  was  such  an  instrument,  and 
that  she  was  requested  to  sign  it  to  add  to  its  formal  validity. 
And  that  she  did  so  understand  it  was  finally  stated  by  her- 
self in  her  evidence.  This  statement  was  contained  in  her 
answers  by  which  she  related  the  fact  that  she  knew  what  this 
paper  was,  and  knew  it  from  the  manner  in  which  the 
decedent  spoke  and  the  way  in  which  she  acted.  Her  final 
answer  was,  "  she  spoke  of  that  paper  as  her  will,  and  she  spoke 
of  this  being  alterations  of  the  other  paper,  and  of  course  I 
knew  it  was  her  jvill."  To  each  one  of  these  witnesses,  there- 
fore, the  decedent  communicated  the  fact  in  these  requests 
and  allusions  that  the  paper  they  were  requested  to  witness 
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was  designed  by  her  to  be  her  will.  And  that  complied  with 
all  that  the  statute  required  to  create  a  valid  publication  of  it 
as  such. 

It  is  true  that  in  and  by  it  the  decedent  did  not  propose  to 
make  a  complete  disposition  of  her  estate,  but  that  has  not 
been  required  to  render  it  legally  effective  as  her  will.  She 
did  by  means  of  it  design  to  dispose  of  a  portion  of  her  estate. 
The  expression  of  that  design  is  entirely  clear,  and  the  fact 
that  neither  the  preceding  will  referred  to  by  her,  nor  a  later 
one  she  may  have  made,  has  never  been  found,  will  not  pre- 
vent this  one  from  being  carried  into  effect.  So  far  as  this 
instrument  was  designed  to  make  an  independent  disposition  of 
her  estate,  it  was  lawfully  made  and  required  to  be  carried 
into  execution. 

It  has  been  contested  on  behalf  of  her  two  surviving  sisters 
and  the  children  of  her  deceased  brothers  and  sisters.  The 
resistance  to  its  probate  was  placed  chiefly  upon  the  uncertain 
character  of  the  evidence  tending  to  establish  the  declaration 
by  the  decedent  that  the  instrument  subscribed  was  her  last 
will  and  testament.  The  proof,  certainly,  was  close  and 
critical ;  but  at  the  same  time  as.it  evidently  was  designed  to 
and  did  bring  the  minds  of  these  witnesses  to  the  knowledge 
of  the  fact  that  the  decedent  intended  this  instrument  to  be 
her  will,  that  was  all  which  the  law  required  to  comply  with 
this  provision  of  the  statute.  The  policy  of  the  disposition 
proposed  to  be  made  of  the  estate  is  not  a  subject  to  be  con- 
sidered by  the  court.  All  that  can  be  required  is  that  the 
statutory  formalities  shall  be  proven  to  have  been  observed, 
and  that  they  were  is  the  reasonable  import  of  the  evidence 
given  upon  the  hearing  before  the  surrogate.  What  the 
statute  had  directed  was  conformed  to.  The  instrument  was 
proved  in  such  a  manner  as  to  entitle  it  to  be  admitted  to  pro- 
bate. This  was  the  legal  effect  of  the  evidence  produced  upon 
the  hearing.  It  presented  no  question  of  fact,  but  one  purely 
of  law,  and  no  further  trial  of  the  contest  between  these 
parties  can  therefore  be  necessary.    But  the  decree  of  the  sur- 
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furnishes  no  evidence  whatever.  There  is  no  statement  of 
the  defendant  to  that  effect.  He  does  not  refer  to  any  act  of 
the  defendant  which  would  justify  the  conclusion  reached. 
The  mere  fact  that  he  is  going  to  Europe  in  company  with 
his  wife  would  give  rise  to  no  such  inference,  and  every  pre- 
sumption must  be  held  to  be  in  favor  of  an  honest  and  not  of 
a  dishonest  purpose.  Besides,  there  can  be  no  presumption 
of  a  fact  in  regard  to  which  no  evidence  is  offered,  and  the 
mere  statement  of  a  witness  as  to  a  defendant's  purpose  is 
valueless  as  establishing  facts  which  would  justify  an  infer- 
ence of  fraud.  There  is  no  evidence  that  he  had  any  money 
or  property,  or  that  it  wae  of  any  value.  Can  I  hold  on  such 
a  statement  that  a  fraudulent  intent  to  cheat  has  been  estab- 
lished, especially  in  view  of  the  fact  that  the  plaintiff's  state- 
ments, although  admitted  to  be  true,  are  to  be  most  strictly 
construed  against  him  ?  This  is  the  only  vital  allegation  in 
the  moving  papers,  and  if  I  was  convinced  that  the  fact  that 
he  was  about  to  take  all  his  property  to  Europe  was  estab- 
lished by  legal  proof,  I  should  feel  justified  in  holding  this 
order,  but  1  cannot  deem  the  plaintiff's  bare  and  unsupported 
assertion  of  his  opinion  upon  that  question  sufficient  for  that 
purpose.  The  fact  that  defendant  said  that  he  would  not  pay 
the  plaintiff,  and  that  he  could  not  get  the  money  furnishes 
no  ground  of  arrest,  even  when  coupled  with  the  admitted 
assertion  that  he  was  going  to  Europe  {Hathorn  agt.  HaU^  4 
Abb,  y?.,  228).  The  intention  of  the  pleader  was  doubtless  to 
establish  a  cause  of  arrest  under  subdivision  2  of  section  550, 
which  is  that  he  has  removed,  or  is  about  to  remove,  his 
property,  with  intent  to  defraud  his  creditors,  and  the  only 
evidence  submitted  is  that  defendant  said  that  he  would 
not  pay  plaintiff;  that  he  was  going  to  Europe,  and  the 
opinion  of  plaintiff  that  he  was  about  to  take  away  all  his 
money  and  property.  This  is  admittedly  all  that  appears 
upon  the  record,  and  under  such  facts  I  cannot  hold  that  a 
valid  groimd  of  arrest  has  been  established. 
Motion  to  vacate  arrest  granted,  with  costs. 
Vol.  I        61 
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SUPREME  COURT. 
The  People  agt.  August  Platt. 

PraeUeB—OrinUndl  triai—Pmal  Code,  metion$  282,  288— OmcMebMi  ^f 
abduction  under  Mction  282  —  Bhndenee — When  new  trial  wiU  nei  U 
granted —  Ekndenee  oorrobarating  the  teetmony  of  an  aeeompUes  reommd 
by  eeetUm  283 — Suffldeney  cf. 

The  defendant  was  convicted  of  having  taken  a  female  under  the  age  of 
sixteen  years  for  the  purposes  of  prostitution.  The  indictment  charged 
the  taking  for  purposes  of  prostitution.  The  evidence  to  support  the 
indictment  was  that  of  the  mother  of  the  child  as  to  her  age;  the  evi- 
dence of  the  girl  herself,  also  of  a  female  physician  as  to  the  physical 
condition  of  the  girl,  and  the  evidence  of  two  officers  of  the  Society  for 
the  Prevention  of  Cruelty  to  Children  as  to  the  characier  of  the  pbux 
kept  by  the  defendant  and  as  to  an  interview  with  the  defendant  On 
a  motion  for  a  stay  pending  appeal,  after  reviewing  the  evidence: 

Held,  that  although  it  may  be  true  an  appellate  court  may  order  a  new 
trial  if  it  be  satisfied  that  the  verdict  against  the  prisoner  was  against 
the  weight  of  evidence,  or  against  the  law,  or  that  justice  requires  a  new 
trial,  whether  any  exceptions  shall  have  been  taken  or  not  in  the  coort 
below,  in  this  case  the  verdict  does  not  seem  to  be  against  the  weight 
of  evidence,  or  against  the  law,  or  that  Justice  requires  a  new  trial 

The  evidence  of  what  the  officers  saw  on  the  twenty-ninth  of  August  was 
competent,  because  the  girl  was  there  then,  and  the  character  of  the 
place  in  which  the  girl  was  then  being  kept  was  material  to  show  the 
object  of  the  keeping. 

The  character  of  the  house  being  material,  it  having  been  shown  what  it 
was  while  the  girl  was  there,  it  was  competent  to  prove  what  it  had 
been  both  before  and  after  within  reasonable  limits,  and  that  it  was 
kept  by  the  same  proprietor  and  used  for  the  same  purposes  so  as  to 
show  the  character  of  the  place. 

Both  the  mother  and  girl  testified  as  to  her  age,  and  the  statute  allows  the 
jury  to  consider  her  appearance  in  connection  with  the  other  evidence 
in  determining  the  question  of  age. 

It  is  not  necessary  to  constitute  the  taking  of  the  girl  by  the  defendant 
that  it  was  accompanied  by  force  and  violence.  If  the  girl  went  to  the 
defendant's  place  voluntarily,  and  he  invited  her  in,  and  allowed  her  U> 
remain  there,  and  used  her  for  purposes  of  prostitution,  it  would  be  a 
taking  within  the  meaning  of  the  statute. 

What  is  required  by  section  288  of  the  Penal  Code,  as  to  corroboratiYS 
testimony,  is  that  there  should  be  some  fact  deposed  independently  alto- 
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gether  of  the  eyidence  of  the  accomplice,  which,  taken  by  itself,  leada 
to  the  inference  not  only  that  a  crime  had  been  committed,  but  that  the 
prisoner  is  implicated  in  it. 
The  false  denials  of  the  defendant  are  strong  corroborations  of  a  criminal 
intent  apon  the  part  of  the  defendant  in  the  keeping  of  the  girl.  The  evi- 
dence of  the  officers  show  that  the  girl  was  at  the  defendant's  place  with 
his  knowledge,  and  that  it  was  a  house  of  prostitution,  and  from  these 
facts  the  Jury  might  well  infer  entirely,  independent  of  the  girl's  testi- 
mony, that  the  defendant  was  keeping  her  there  for  the  purposes  of 
prostitution.  Theisvidence  of  the  mother  and  the  officers  then  showed, 
independent  of  that  of  the  girl  herself,  she  was  under  sixteen  years  of 
a{^,  and  was  being  kept  by  the  defendant  for  purposes  of  prostitution. 
This  was  evidence  of  material  facts  leading  to  the  inference  not  only 
that  a  crime  had  been  committed,  but  that  the  defendant  was  impli- 
cated in  it. 

Nmo  Yorky  ChrnnherB^  March^  1885. 

The  defendant  having  been  convicted  of  having  taken  a 
female  under  the  age  of  sixteen  years  for  the  purpose  of 
proBtitntion,  makes  this  motion  for  a  stay  pending  an  appeaL 

Wm.  F.  Howe^  for  motion. 

De  Lancey  NicoUj  opposed. 

Van  Brunt,  •/.  —  The  section  of  the  Penal  Code  under 
which  the  defendant  has  been  committed  reads  as  follows : 

'*  A  person  who  takes  a  female  under  the  age  of  sixteen 
years  for  the  purpose  of  prostitution  or  sexual  intercourse,  or 
without  the  consent  of  her  mother,  father,  guardian  or  other 
person  having  legal  charge  of  her  person,  for  the  purpose  of 
marriage,  &c.,  is  guilty  of  a  felony." 

The  indictment  charged  the  taking  for  purposes  of  prosti- 
tntion.  The  evidence  to  support  the  indictment  was  that  of 
the  mother  of  the  child  as  to  her  age,  the  evidence  of  the 
girl  herself,  also  of  a  female  physician  as  to  the  physical 
condition  of  the  girl,  and  the  evidence  of  two  officers  of  the 
Society  for  the  Prevention  of  Cruelty  to  Children  as  to  the 
character  of  the  place  kept  by  the  defendant  and  as  to  an 
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interview  with  the  defendant.  The  evidence  of  the  girl  wag 
to  the  effect  that  in  the  latter  part  of  Jnly,  1884,  while 
strolling  around  New  York  with  a  companion,  she  came  to 
141  Chatham  street ;  that  she  then  saw  the  defendant  for  the 
first  time,  and  she  asked  him  how  much  it  was  to  see  the 
entertainment,  and  he  said  :  ^'  Nothing,  my  little  dear;  come 
in/'  That  the  defendant  then  treated  them  and  asked  if  they 
were  going  to  stay  there ;  her  companion  said  "  no,"  and  she 
said  ^^  yes ;  ^'  that  the  defendant  took  them  both  np  stairs  and 
had  sexua]  intercourse  with  them,  and  the  girls  then  went 
down  stairs  and  waltzed  around  until  one  or  two  o'clock  and 
went  up  stairs  to  bed,  getting  np  about  ten  or  eleven 
o'clock. 

That  there  were  seven  or  eight  other  girls  there;  that 
after  three  or  four  days  she  asked  the  defendant  to  buy  her  a 
new  dress,  and  he  bought  it,  and  then  she  began  to  go  np 
stairs  with  other  men  who  paid  her  a  doQar,  which  she  gave 
to  the  bartender  or  to  the  defendant ;  that  she  stayed  in  the 
place  until  the  end  of  August;  that  about  half  pa^  six 
o'clock  one  evening  she  went  to  107  Chatham  street  when 
the  detectives  were  after  her,  and  from  there  to  the  defend- 
ant's brother's  place  in  Cherry  street ;  that  while  the  detec- 
tives were  at  defendant's  place,  she  went  into  a  little  closet, 
and  when  she  came  out  the  defendant  said  that  she  would 
have  to  go  for  a  while  until  it  would  all  be  over. 

Officer  Stocking  testified  that  he  knew  the  defendant,  and 
that  he  first  saw  the  girl  in  question  August  29,  1884,  at 
141  Chatham  street,  between  nine  and  ten  o'clock;  that 
officer  Wilson  was  with  him ;  that  he  saw  there  quite  a 
number  of  men  and  women,  among  whom  was  the  girl  in 
question,  some  dancing,  some  drinking  going  on,  &c. ;  that  the 
defendant  was  there ;  that  when  they  went  in  they  asked  for 
the  proprietor,  and  the  defendant  was  pointed  out ;  that  they 
asked  him  and  he  said  he  was ;  that  noticing  a  girl  rather 
young  for  the  place ;  he  asked  him  if  her  name  was  not  Eate 
Cavanagh,  the  girl  in  question,  and  if  she  did  not  come  from 
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Newark ;  that  the  46^endant  denied  knowing  any  girl  by  that 
name,  oi  any  girl  from  Newark ;  that  npon  taming  again  the 
girl  was  gone. 

That  witness  further  testified  that  up  stairs  the  house 
was  divided  off  into  several  rooms,  and  that  every  one  had  a 
bedy  and  that  some  had  bunks  three  tiers  high ;  that  the  place 
was  a  dance  hall  and  a  house  of  prostitution  combined.  The 
witness  then  testified  to  other  things  he  saw  at  this  time.  A 
motion  was  made  to  strike  out  this  evidence  which  was 
denied  and  exception. 

The  witness  then  testified  to  going  there  September  seven- 
teenthy  and  that  he  saw  some  ten  or  fifteen  men  and  women 
arrested.  Defendant's  counsel  renewed  his  motion  to  strike 
out  all  of  this  evidence  which  was  denied  and  exception. 
Officer  Wilson  testified  to  the  same  facts. 

The  learned  recorder  charged  the  jury,  amongst  other 
things,  as  follows : 

^^  It  was  immaterial  for  which  of  these  prohibited  purposes 
she  was  taken.  If  she  was,  at  the  time  of  the  taking,  under 
the  age  of  sixteen  years,  and  was  feloniously  taken  for  the 
purposes  of  prostitution  or  of  sexual  intercourse,  the  person 
who  docs  so  violates  the  provisions  of  the  statute  and  is  guilty 
of  the  crime  of  abduction. 

^^  There  are  two  questions  in  this  case  which  you  are  called 
upon  to  determine :  Did  the  defendant  take  the  girl  Eate 
Cavanagh  for  the  purpose  of  prostitution  or  sexual  inter- 
course ?  If  you  determine  this  question  in  the  affirmative  the 
next  question  for  you  to  determine  will  be :  ^  Was  she,  at  the 
time  she  was  so  taken,  a  female  under  the  age  of  sixteen 
years  ? '  If  you  find  both  of  these  questions  in  the  affirmative 
you  will  convict  the  accused.  *  *  ♦  The  first  question 
for  your  determination,  I  repeat,  is  this :  Did  this  defendant 
take  the  girl  Kate  Cavanagh  for  the  purpose  of  prostitution 
or  sexual  intercourse  ?  If  you  determine  that  in  the  afiirmar 
tive  the  next  question  will  be,  was  she,  at  the  time  she  was  so 
taken,  a  female  under  the  age  of  sixteen  years  ?    If  you  find 
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both  qneetionB  in  the  affirmative,  it  will  be  your  duty  to  ocm- 
vict  the  defendant  of  the  crime  charged  in  the  indictment" 

This  iB  claimed  to  be  error,  because  the  only  o£Eense  charged 
in  the  indictment  was  a  taking  for  the  purpose  of  proetitation. 
There,  however,  was  no  exception  to  this  branch  of  the 
charge,  and  the  attention  of  the  learned  recorder  was  not  called 
to  the  fact  that  there  was  only  one  count  in  the  indictment 

It  may  be  true  that  an  appellate  court  may  order  a  new  trial 
if  it  be  satisfied  that  the  verdict  against  the  prisoner  was 
against  the  weight  of  evidence  or  against  the  law,  or  that  jus- 
tice requires  a  new  trial  whether  any  exceptions  shall  have 
been  taken  or  not  in  the  court  below,  but  in  the  case  at  bar 
the  verdict  does  not  seem  to  be  against  the  weight  of  evidence 
or  against  the  law  or  that  justice  requires  a  new  trial.  There 
are  no  exceptions  to  evidence  which  are  well  taken. 

The  evidence  of  what  the  officers  saw  at  the  place  on  the 
twenty-ninth  of  August  was  competent,  because  the  girl  was 
then  there,  and  the  character  of  the  place  in  which  the  girl 
was  then  being  kept  was  material  to  show  the  object  of  the 
keeping.  From  the  testimony  showing  that  the  house  was 
then  a  house  of  prostitution  and  that  the  girl  was  then  there, 
it  may  be  fairly  inferred  that  she  was  there  for  purposes  of 
prostitution. 

The  motion  as  to  the  evidence  of  September  seventeenth 
was  too  broad,  as  it  included  the  striking  out  of  the  evidence 
as  to  August  twenty-ninth  as  well  as  that  relating  to  what  was 
seen  at  the  place  on  September  17,  1884.  I  think,  however, 
that  the  question  as  to  the  character  of  the  house  being 
material  in  having  been  shown  what  it  was  while  the  girl  was 
there,  it  was  competent  to  prove  what  it  had  been  both 
before  and  after,  within  reasonable  limits,  and  that  it  waa 
kept  by  the  same  proprietor  and  used  for  the  same  purposes, 
so  as  to  show  the  character  of  the  place.  It  is  urged  that 
there  was  error  in  allowing  the  jury  to  consider  the  general 
appearance  of  the  girl,  in  connection  with  the  other  evidence, 
in  determ^iuing  her  age.     It  is  sufficient  to  say  that  both  the 
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mother  and  the  girl  testified  as  to  her  age,  and  that  the 
statute  allows  the  jury  to  consider  her  appearance  in  determ- 
ining the  qnestion  of  age. 

The  jary  were  not  instructed  to  detei*nune  the  age  of  the 
girl  from  her  appearance  alone,  but  that  they  might  consider 
it  in  connection  with  the  other  evidence  in  the  cause,  and, 
therefore,  were  not  aUowed  to  '^  speculate,"  as  is  claimed  by 
the  counsel,  as  to  the  age  of  the  girl. 

The  next  question  to  be  considered  is,  was  there  any 
evidence  of  a  '^  taking  "  within  the  words  of  the  statute  t  As 
the  learned  recorder  said  in  his  charge,  '^  it  is  not  necessary 
to  constitute  the  taking  of  the  girl  by  the  defendant  that  it 
was  accompanied  by  force  or  violence."  If  the  girl  went  to 
the  defendant's  place  voluntarily  and  he  invited  her  in  and 
allowed  her  to  remain  there,  and  used  her  for  purposes  of 
prostitution,  it  would  be  a  taking  within  the  meaning  of  the 
statute.  This  condition  of  afihirs  is  fully  borne  out  by  the 
testimony.  The  girl's  evidence  is  that  the  defendant  invited 
her  in,  and  to  say  the  least  allowed  her  to  remain  there,  and 
that  she  had  intercourse  with  men  and  paid  the  money  to  the 
defendant.  These  acts,  taken  in  connection  with  the  char- 
acter of  the  house,  certainly  allowed  the  jury  to  infer  that 
when  the  defendant  invited  the  girl  in,  that  it  was  with  the 
intent  to  devote  her  to  purposes  of  prostitution. 

What  do  proprietors  of  houses  of  prostitution  invite  women 
into  their  establishments  for  ?  It  is,  not  certainly  that  they 
may  say  their  prayers,,  but  rather,  is  not  the  inference  that  it 
is  for  the  purpose  of  devoting  them  to  their  trade. 

The  next  objection  to  the  conviction  is,  that  there  is  no  cor- 
roborating evidence  as  is  required  by  the  statute.  Section 
283  of  the  Penal  Oode  reads  as  follows  : 

"  No  conviction  can  be  had  for  abduction,  compulsory  mar- 
riage or  defilement  upon  the  testimony  ^ef  the  female  abducted, 
compeUed  or  defiled,  unsupported  by  other  evidence." 

It  is  claimed  by  the  people  that  there  is  abundant  evidence 
of  corroboration. 


^ 
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.First.  The  teetimony  of  the  mother  of  the  girl,  who  deposes 
that  in  the  latter  part  of  July  the  girl  left  her  house  without 
her  consent. 

Second.  The  testimony  of  the  physician  who  examined  the 
girl  Eatie  Oavanagh  and  deposes  that  a  sexnal  interoonrse  had 
been  attempted  upon  her  and  had  been  accomplished  to  the 
extent  of  breaking  the  hymen. 

Third-  The  conduct  of  the  defendant  when  the  ofScers  of 
the  Society  for  the  Prevention  of  Cruelty  to  Children  called 
at  this  brothel  in  Chatham  street  for  the  purpose  of  taking  the 
girL  He  evaded  their  questions  and  denied  all  knowledge  of 
her,  and 

Fourth.  The  character  of  the  place  kept  by  the  defendant. 

The  evidence  of  the  mother  in  no  wise  corroborates  the 
chargOi  because  there  is  no  evidence  that  the  defendant  enticed 
the  girl  from  her  home.  The  testimony  of  the  physician  is 
of  no  effect  as  evidence  that  the  girl  had  had  connection,  or 
attempted  connection,  proved  nothing  against  this  def^d- 
ant.  The  false  denials  of  the  defendant  to  the  oflScers  are 
strong  corroborations  of  a  criminal  intent  upon  the  park 
of  the  defendant  in  the  keeping  of  the  girl.  The  evidence 
of  the  officers  show  that  the  girl  was  at  the  defendant's  place 
with  his  knowledge,  and  that  it  was  a  house  of  prostitution. 
From  these  facts  the  jury  might  well  infer,  entirely  inde- 
pendent of  the  girl's  testimony,  that  the  defendant  was  keep- 
ing her  there  for  the  purposes  of  prostitution. 

The  evidence  of  the  mother  and  ^  the  officers  then  showed, 
independent  of  that  of  the  girl  herself,  that  she  was  under  six- 
teeen  years  of  age,  and  was  being  kept  by  the  defendant  for 
purposes  of  prostitution.  This  was  evidence  of  material  facts 
leading  to  the  inference  not  only  that  a  crime  had  been  com- 
mitted, but  that  the  defendant  was  implicated  in  it. 

It  is  reasonable  to  infer,  from  the  evidence,  that  the  girl  was 
found  in  a  house  of  prostitution,  staying  there  with  the  knowl- 
edge of  the  proprietor,  that  it  is  by  his  invitation  and  for  the 
purposes  of  his  business.    And  such  an  invitation  and  devo- 
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tion  to  such  bneiness  constitutes  the  crime  of  abduction  under 
the  Penal  Code,  and  the  case  is  thus  brought  within  the  rule 
as  to  the  corroboration  laid  down  by  the  court  in  the  case  of 
The  People  agt.  Courtney  (28  IIuHj  692).  The  court  say : 
^^  What  appears  to  be  required  is,  that  there  should  be  some 
fact  deposed  independently  altogether  of  the  evidence  of  the 
accomplice,  which  taken  by  itself  leads  to  the  inference  not 
only  that  a  crime  had  been  committed,  but  the  prisoner  is 
implicated  in  it."  I  am  of  the  opinion,  therefore,  that  there 
is  no  reasonable  doubt  as  to  the  propriety  of  the  conviction, 
and  that  a  stay  should  be  refused  unless  the  defendant  stipu- 
lates not  to  apply  for  bail  pending  appeal,  to  which  the  dis- 
trictnattomey  has  consented. 


COURT  OF  APPEALS. 

In  the  Matter  of  the  several  Accountings  of  the  Executors  of 

WiLUAM  TiLDKN,  dcccascd. 

Surroffate — Jwisdietion  awr  infanU  —  WUhin  what  tifne  a  person  muit  move 
to  uteaU  deereei  of  aurrogate  made  during  hu  minority  — Code  of  OivU  Pro- 
cedure, 9eeUons  2481,  1282  to  1291  —  Appeal  — What  orders  wre  final  and 
revieuHMble  in  court  of  appedU. 

A  petition  for  the  vacation  of  certain  decrees  made  by  a  surrogate  upon 
several  accountings,  by  one  who  was  an  infant  at  the  time  the  decrees 
were  made,  where  the  giound  of  relief  is  the  infancy  of  the  party  apply- 
ing, must  be  made  within  one  year  from  the  time  the  petitioner  attains 
hia  majority. 

Where  there  were  four  successive  decrees  of  the  surrogate,  which,  before 
the  attempt  by  motion  to  vacate  them,  had  stood  unquestioned  for 
eleven,  nine,  six  and  three  years  respectively;  the  infant,  a  party  duly 
served  in  aU,  had  come  of  age  three  years  before  he  made  his  motion. 
In  respect  to  the  oldest  decree  alone,  a  defect  amounting  not  to  an  irregu- 
larity, but  at  most  (if  anything)  to  what  is  strictly  known  as  "  error  in 
fact  de  hor$  the  record  "  being  alleged,  and  in  respect  to  the  other  three 
no  irregularity  and  no  error  in  fact  was  even  alleged.  The  judgment 
or  order  appealed  from  vacates  them  all,  the  first  for  tlte  alleged  error 
in  fact,  the  other  three  for  negligence  in  the  guardians  ad  litem,  or  in 
Vol.  I        62 
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the  surrogate,  the  charges  of  fraud  in  respect  to  all  not  being  panned  on, 

or  made  grounds  of  the  action  of  the  court: 
Held,  that  the  supreme  court  at  general  term  had  no  jurisdiction  or  power, 

on  motion,  to  vacate  either  of  the  decrees,  because  the  time  alowed  for 

that  purpose  by  the  statute  had  expired  before  the  application  wtt 

made. 
The  order  setting  aside  the  decrees  was  the  necessary  termination  of  the 

proceedings,  and  rendered  it  a  final  order  within  the  meaning  and 

intent  of  the  statute,  and  as  the  court  below  had  no  power  to  make  tho 

order  it  is  reviewable  here. 

Decided  Mareh^  1885. 

This  is  an  appeal  from  orders  of  the  snpreme  court  at 
general  term  in  the  first  department,  vacating  decrees  entered 
by  the  surrogate  of  New  York  county  npon  accountings  of 
executors.  The  surrogate  had  denied  the  application  to  open 
the  decrees.  The  supreme  court  reversed  the  decision  of  the 
surrogate,  and  opened  the  decrees  and  allowed  the  applicant 
to  contest  items  in  the  accounts  upon  which  the  decrees  had 
been  entered.  The  final  order  of  the  supreme  court  is  also 
appealed  from,  so  that  the  entire  proceedings  are  brought  up  for 
review,  and  the  ease  is  now  presented  upon  the  complete  and  full 
record.  The  appellants  claim  that  the  supreme  court  had  no  jniis- 
diction  or  authority  to  open  the  decrees  upon  the  case  presented. 
The  person  making  the  application  was  Beverly  B.  Tilden,  the 
youngest  son  of  William  Tilden,  deceased,  and  the  account- 
ings so  opened  were  had  by  the  executors  of  his  father's 
estate,  during  his  minority,  in  the  surrogate's  court  At  the 
time  of  his  father^s  death  in  1869,  the  applicant  was  ten  years 
old,  being  the  youngest  of  four  sons,  the  other  three  being 
named  William,  Milano  and  Marmaduke.  Their  mother. 
Almira  Tilden,  also  survived  their  father.  The  original 
executors  of  the  will  were  Oharles  Tracy,  Moreau  Delano 
(since  deceased),  David  Dows,  William  Tilden  Blodgett 
(since  deceased)  and  Josiah  M.  Fiske.  Subsequently,  Nathan 
C.  Ely  and  William  Tilden,  Jr.  (the  eldest  son),  became 
executors  also.  The  testator  left  a  considerable  estate  of 
personalty  and  realty.     After  providing  for  special  legacies^ 
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annnities  and  other  charges,  the  testator  gave  the  rest  and 
residue  of  his  estate :  ^'  Unto  my  children  who  shall  survive 
me  and  the  issue  me  surviving  of  any  of  my  children  who 
may  be  then  deceased,  in  equal  shares  to  such  surviving 
children,  and  such  surviving  issue  of  a  deceased  child,  taking 
the  same  share  its  parent  would  be  entitled  to  if  then 
living.  To  have  and  to  hold  unto  them  such  surviving 
children  and  issue,  and  to  their  respective  heirs,  executors, 
administrators  and  assigns,  for  their  own  use,  benefit  and 
behoof  respectively,  forever,  subject,  nevertheless,  to  the 
powers  and  directions  in  this  will  contained,  and  to  the  due 
and  full  execution  of  such  powers  and  directions."  *  *  ♦ 
"Twelfth.  It  is  my  will  that  my  executors  shall,  and  I 
authorize,  empower  and  direct  them  to  possess,  manage, 
invest  and  preserve  all  and  singular  the  several  and  separate 
shares  and  portions  of  my  said  surviving  children,  and  of  any 
descendant  being  (if  the  issue  now  surviving  of  any  child  of 
mine  deceased  before  my  death  under  this  will,  until  such  child 
or  descendants  shall  attain  the  full  age  of  twenty-one  years,  if 
he  or  she  so  long  shall  live  ;  and  during  such  period  to  apply 
the  rents,  income  and  profits  of  such  share  and  portion  to  the 
use  of  such  child  or  descendant  respectively,  with  liberty  to 
make  such  application  of  such  rents,  income  and  profit,  or  any 
part  thereof,  by  paying  the  same  to  my  said  wife,  to  be  laid 
out  and  expended  in  her  discretion  for  the  support,  education, 
comfort  or  improvement  of  such  child  or  descendant.  And  I 
hereby  nominate,  constitute  and  appoint  my  said  wife 
guardian  of  all  my  children,  and  dispose  of  the  custody  and 
tuition  of  all  my  children  during  their  respective  minorities 
unto  her."  In  pursuance  of  the  authority  thus  conferred  on 
them,  the  executors  paid  over  to  Mrs.  Tilden  and  took  her 
receipt  for  such  part  of  Beverly's  share  of  the  income  as  was 
not  retained  by  them.  The  entire  management  and  control 
of  their  education,  mode  of  life  and  expenditure  was  left 
with  her.  She  was  advised  only  by  Mr.  Blodgett,  a  near 
kinsman  of  her  husband's  family.     In  the  year  1871  the 
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executors  commenoed  a  first  accounting  in  the  surrogate's 
court.  Their  petition  stated  the  minority  of  Beverly  R 
Tilden  and  his  mother's  testamentary  guardianship  for  him. 
The  citation  was  duly  served  both  on  Beverly  and  his 
mother.  The  citation  as  so  served  contained  notice  of  an 
application  to  the  surrogate  to  appoint  a  guardian  ad  litem 
for  Beverly.  On  the  return  of  the  citation,  the  surrogate 
appointed  an  auditor  and  referred  the  account  to  him 
in  accordance  with  the  practice  then  prevailing  in  his 
court*  The  account  was  duly  filed  and  vouched  for.  It 
showed  that  such  parts  of  the  shares  of  income  coming  to  the 
four  minor  sons,  as  were  paid  over  by  the  executors  had 
gone  into  Mrs.  Tilden's  hands,  pursuant  to  the  directions  of 
the  will,  or  had  been  paid  out  as  directed  by  her  and  changed 
to  each  one's  account  as  she  directed.  The  sums  were  stated 
in  detail  and  vouched  for  by  Mrs.  Tilden.  These  payments 
to  Mrs.  Tilden,  as  guardian  for  her  minor  sons  were  made 
the  subject  matter  of  a  special  report  by  the  auditor,  also  of  a 
special  clause  in  the  surrogate's  decree  on  the  accounting,  as 
follows :  ^^  And  it  also  appearing  that  pursuant  to  the  twelfth 
clause  of  said  last  will,  the  said  executors  and  trustees  have 
made  sundry  payments  of  unequal  amounts  to  tlie  widow  of 
said  testator,  on  account  of  his  four  children,  William, 
Milano,  Marmadnke  and  Beverly,  all  of  whom  are  still 
minors,  and  of  whom  she  is  the  testamentary  guardian,  which 
amounts  are  specified  in  the  foregoing  summary  of  said 
account.  Now,  therefore,  it  is  further  ordered,  adjudged  and 
decreed  tl)at  the  said  several  and  specified  sums  of  payments 
to  said  widow  and  testamentary  guardian  on  account  of  said 
minors,  with  interest  on  the  same  items  from  the  specified 
dates  of  payments,  are  chargeable,  and  that  the  same  be 
charged  as  advances  on  account  of  income  of  and  from  their 
respective  shares  of  the  capital  of  said  estate  vested  in 
said  executors,  subject  to  the  trusts  created  for  their 
benefit,  by  and  under  said  will  during  their  minority  respect- 
ively."    The  decree  on  this  first  accounting  was  entered  Maj 
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25,  1872.  It  is  set  aeide  by  the  snpreme  conrt.  After  Wil- 
liam, the  eldest  son,  had  come  of  age  in  1874,  the  executors 
had  a  second  acconnting.  Beverly  and  his  testamentary 
guardian  were  again  duly  served  with  the  citation,  but  chap- 
ter 156  of  the  Laws  of  1874  having  then  been  enacted  requir- 
ing the  appointment  of  a  special  guardian  for  minors  upon 
accountings,  such  guardian  was  appointed.  The  account  was 
also  referred  to,  and  examined  by,  an  auditor  duly  appointed 
by  the  surrogate  and  found  correct  and  duly  passed.  In  this 
account  (he  same  facts  also  appeared  respecting  the  payment 
to  Mrs.  TUden,  as  testamentary  guardian,  of  such  parts  of  the 
shares  of  the  income  of  the  minors  as  was  paid  over  by  the 
executors.  The  items  charged  to  Beverly  and  Mrs.  Tilden's 
vouchers  in  respect  of  them  were  accepted  and  approved. 
The  decree  on  this  second  acconnting  was  entered  July  30, 
1874.  It  also  is  set  aside  by  the  supreme  court.  After 
Milano,  the  second  son,  had  come  of  age,  and  in  1877,  the 
executors  had  a  third  accounting.  Mr.  Blodgett  had  in  the 
meantime  died.  Beverly  and  his  mother,  as  testamentary 
guardian,  and  Mr.  Blodgett's  executors,  were  all  duly  served 
with  the  citation.  A  special  guardian  was  appointed  for 
Beverly.  The  account  of  the  executors  was  presented  and 
passed.  It  then  appeared  that  at  the  request  of  the  two  sons 
who  had  come  of  age,  the  estate,  realty  and  personalty,  had 
been  kept  "  as  an  entire  and  undivided  property  for  the  bene- 
fit of  all  the  heirs,"  and  that  in  order  to  equalize  the  accounts 
of  the  four  sons  an  interest  account  had  been  kept  with  each 
of  them,  in  the  manner  directed  by  the  surrogate  in  the  decree 
on  the  first  accounting ;  and  that  the  sums  charged  to  Beverly 
had  been  paid  over  to  his  mother  as  his  testamentary  guardian, 
as  directed  by  the  will.  Mrs.  Tilden's  vouchers  for  the  items 
so  charged  to  Beverly  were  furnished  and  accepted.  The 
decree  on  this  third  accounting  was  entered  June  7, 1877.  It 
too  was  set  aside  by  the  supreme  court.  After  Marmaduke, 
the  third  son,  had  come  of  age,  and  in  1880,  the  executors 
bad  a  fourth  accounting.    The  citation  was  duly  served  on 
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Beverly  and  his  mother.  Beverly  was  then  over  twenty  yean 
old,  and  himself  With  his  mother  applied  for  the  appointment 
of  a  special  guardian.  The  person  selected  by  them  was 
appointed,  examined  Beverly's  account  and  passed  the  eame. 
The  account  was  also  examined  and  passed  by  an  auditor 
appointed  for  that  purpose  by  the  surrogate.  Like  facts  also 
appeared  as  to  holding  the  estate  as  an  entirety,  the  payment 
of  income  to  Mrs.  Tilden  as  testamentary  guardian  for  Beverly, 
and  her  vouchers  for  the  items  of  such  payments  were 
accepted  and  approved.  The  decree  on  this  fourth  acoounting 
Was  entered  April  30,  1880.  It  too  was  set  aside  by  the 
supreme  court.  After  Beverly  came  of  age  he,  with  his  three 
brothers,  entered  into  an  agreement  in  writing,  dated  March 
26,  1881,  whereby  they  appointed  three  competent  persons  as 
appraisers  of  certain  realty  belonging  to  the  estate,  for  the 
purpose  of  dividing  it  between  them,  and  requested  the  execn- 
tors,  upon  the  appraisal,  to  make  four  parcels  as  nearly  equal 
as  possible,  and  provided  for  an  auction  between  themselves 
for  the  right  of  choice  of  such  parcels,  and  for  charging  to 
each  one's  share  the  sum  bid  by  him  for  his  choice.  The  said 
agreement  also  provided  for  a  restatement,  without  interest, 
of  the  moneys  which  each  of  the  sons  had,  from  time  to  time, 
received  from  the  executors,  and  that  such  of  the  four  sons 
as  were  not  debtors  in  the  accounts  should  receive  from  the 
executors  deeds  for  their  parceLi,  and  be  charged  in  distribu- 
tion with  the  appraised  values  thereof,  and  that  each  of  them 
who  was  debtor  in  the  accounts  should  receive  deeds  for  his 
parcel  in  case  he  should  either  pay  the  balance  due  from  him, 
or  should  pay  the  appraised  value  of  his  parcel,  or  execute  a 
bond  and  mortgage  on  his  parcel  for  its  appraised  value,  or 
separate  bonds  and  mortgages  on  the  several  lots  composing 
his  parcel  for  their  respective  appraised  values,  their  total 
aggregate  amount,  however,  not  to  exceed  the  balance  dae 
from  him.  The  said  agreement  also  contained  provisions  for 
distributing  any  parcel  or  parcels  hot  taken  at  their  appraised 
value  among  those  who  were  not  debtors,  and  for  the  pay- 
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ment  of  proceeds  of  any  bonds  and  mortgages  received  by  the 
executors  towards  equalization  of  the  several  accounts  in 
preference  to  applying  them  in  payment  of  the  mortgages 
given  by  any  one  of  the  sons.  The  appraisal  was  had,  also 
the  auction  between  the  sons,  and  in  pursuance  of  the  agree- 
ment, land  of  the  appraised  value  of  $530,190.66  was  con- 
veyed by  the  executors  to  the  four  sons,  and  by  means  of  pay- 
ments and  transfers  of  securities  to  cover  inequalities,  each 
one's  account  was  brought  up  to  the  sum  of  $336,064.83. 
The  transaction  was  finally  completed  in  November,  1881. 
The  facts  respecting  the  agreement  and  their  acts  under  it 
were  fully  stated  in  the  executor's  fifth  accounting,  and  which 
said  fifth  accounting  had  been  instituted  after  the  distribution 
of  realty  had  been  carried  out  and  was  pending  at  the  time 
Beverly  applied  to  the  surrogate  to  open  the  decrees  in 'ques- 
tion. Beverly  came  of  age  December  10,  1880.  His  pro- 
ceedings to  set  aside  the  decrees  were  commenced  April  2, 
1883,  some  two  years  and  more  after  he  came  of  age,  and  a 
year  and  a-half  after  the  ^^  advancement  accounts  "  of  himself 
and  his  brothers  under  the  distribution  agreement  had  been 
adjusted,  and  he  had  received  his  proportionate  share  there- 
under, and  had  actually  sold  and  disposed  of  some  portion  of 
the  realty  which  he  had  thus  received.  The  surrogate  held 
that  Beverly  was  estopped  to  make  the  application.  The 
supreme  court  not  only  reversed  the  surrogate's  decision, 
but  proceeded  to  open  the  decrees  and  allow  Beverly  to 
contest  the  accounts  in  respect  of  items  charged  to  his 
account,  assigning  as  principal  reason  therefor  thtit  although 
the  money  had  been  actually  paid  to  Mrs.  Tilden,  yet 
Beverly  on  coming  of  age  had  the  right  to  contest  the 
items,  because  they  seemed  large  in  the  opinion  of  the 
supreme  court. 

The  foUowing  is  the  opinion  of  the  surrogate,  denying  the 
application  of  Beverly  B.  Tilden  to  open  the  decrees  in 
question : 
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BoLLiNs,  S, —  The  moving  papers  herein  aficiert,  among 
other  things,  that  out  of  the  funds  of  this  estate  there  have 
been  distributed  by  its  executors,  to  the  brothers  of  this 
petitioner,  sums  of  money  largely  in  excess  of  their  just  and 
lawful  claims,  and  that  moneys  appropriated  to  the  peti- 
tioner's own  use  during  his  minority  were  so  carelessly  disbursed 
and  so  excessive  in  amount  that  the  four  several  decrees, 
whereby  the  executor's  accounts  have  been  from  time  to  time 
judicially  settled,  ought  to.  be  opened  for  affording  him 
opportunity  to  interpose  objections.  If  nothing  had  occurred 
since  the  entry  of  these  decrees  lo  forbid  ray  reviewing  the 
accounts  to  which  they  relate,  I  should  feel  bound,  in  view  of 
the  allegations  in  the  moving  papers,  to  grant  the  petitioner 
the  relief  for  which  he  prays,  or  at  least  to  direct  the  taking 
of  testimony  for  ascertaining  whether  or  not  he  had  suffered 
any  injustice.  But  there  is,  as  it  seems  to  me,  an  insuperable 
obstacle  to  either  of  these  courses. 

In  March,  1881,  an  agreement  in  writing  was  entered  into 
by  the  petitioner  and  his  three  brothers.  That  agreement 
purports  to  have  been  executed  for  the  purpose  of  effecting 
an  adjustment  of  advances  made  to  the  children,  and  of  their 
interests  in  their  father's  estate,  and  it  provides  for  a  distri- 
bution of  the  entire  estate,  except  such  part  as  the  executors 
may  find  it  necessary  to  reserve  for  satisfying  the  testators 
provisions  for  the  benefit  of  his  widow  and  of  certain  other 
beneficiaries.  The  executors,  in  pursuance  of  such  agree- 
ment and  of  the  subsequent  adjustment  effected  between  the 
parties,  proceeded  to  make  distribution.  I  think  that  the 
petitioner  became  thereby  estopped  from  making  such 
objections  as  he  now  seeks  to  interpose  in  this  proceeding. 
He  claims  that  he  had  then  but  recently  reached  his  major- 
ity, that  he  was  not  advised  as  to  his  rights  or  as  to  the  con- 
dition of  the  estate,  and  that  he  was  induced  by  the  executors 
or  some  of  them  to  become  a  party  to  an  agreement  into 
which  he  would  not  have  entered  had  he  been  made  fuUj 
acquainted  with  the  facts.     He  accordingly  asks  that  such 
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agreement  be  ignored,  and  that  he  be  permitted  to  attack  the 
aooonnts  which  are  claimed  to  be  thereby  adjusted. 

Manifestly,  the  rectification  of  any  injustice  which  the 
petitioner  may  have  suffered  by  reason  of  the  settlement  and 
distribution  referred  to  would  practically  involve  the 
rescinding  of  tne  compact  between  the  testator's  children, 
apon  which  they  and  the  executors  have  acted,  and  would 
also  involve  a  disturbance  of  the  allotments  which  have  been 
made  in  pursuance  of  its  provisions.  I  have  no  power  to 
enter  into  any  inquiry  as  to  the  validity  of  this  agreement  as 
between  the  persons  who  executed  it.  It  is  not  apparent 
how,  in  the  absence  of  such  power,  I  can  hold  the  executors 
amenable  to  my  jurisdiction  for  their  connection  with  the 
settlement  in  question.  To  effect  the  purpose  sought  to  be 
accomplished  by  the  petitioner,  the  agreement  must  be 
directly  assailed  and  set  aside,  or  the  executors  in  some  action 
for  that  purpose  be  made  responsible  for  any  injury  which 
the  petitioner  has  suffered  by  their  action  in  inducing  him  to 
become  a  party  to  such  agreement.  Neither  relief  is  it 
within  the  power  of  the  surrogate  to  grant. 

Petition  denied,  without  costs. 

An  appeal  from  the  order  of  the  surrogate  was  taken  to 
the  general  term  of  the  supreme  court,  who  reversed  the 
order  and  entered  an  order  directing  the  four  decrees  to  be  so 
far  set  aside  and  vacated  as  to  allow  the  charges  drawn  in 
controversy  by  the  applicant  to  be  made  the  subject  of  future 
investigation  {See  case  reported^  67  How^  447.) 

A  motion  was  made  on  behalf  of  the  executors  to  vacate 
certain  orders  heretofore  entered,  and  for  a  rehearing  of  the 
appeals  heretofore  determined  against  them.  The  following 
is  the  opinion  of  the  general  term  on  such  motion : 

Daniels,  J,  —  The  appeals  taken  in  the  proceedings  were 
decided  by  this  court  in  the  early  part  of  the  year  1884,  and 
after  the  forms  of  the  orders  had  been  settled,  but  before  the 

Vol.  I        58 


418  HOWARD'S  PRACTICE  REPORTS. 


Matter  of  the  Bevenil  Accountings,  &c.,  of  William  Tilden,  deceased. 


direction  was  given  for  their  entry,  an  application  was  made 
on  behalf  of  the  executors  for  the  reargnment  of  the  princi- 
pal appeals,  and  also  ior  an  order  permitting  the  surrogate 
to  correct  and  supply  alleged  deficiencies  in  his  return.  The 
case  presented  in  support  of  the  appeals  was  thereupon 
re-examined,  and  the  conclusion  was  adopted  that  a  reargn- 
ment could  be  of  no  benefit  to  the  executors,  and  their 
applicirtion  so  far  was  denied.  It  was  not  decided  then, 
neither  had  it  been  when  the  decision  was  first  announced, 
that  upon  a  re-examination  of  the  accounts  of  the  executors, 
they  could  be  held  I'esponsible  for  anything  beyond  what 
they  had  been  charged  with  by  the  decree  of  the  surrogate. 
But  it  was  concluded  that  a  proper  case  had  been  made  to 
appear,  permitting  the  appellant,  who  was  one  of  the  next  of 
kin  of  the  testator,  and  a  devisee  and  legatee  under  his  wiU, 
to  secure  a  re-examination  of  the  accomits  of  the  executors, 
after  he  had  attained  the  age  of  twenty-one  years,  which  he 
did  shortly  before  his  application  was  made  to  the  surrogate 
for  liberty  to  make  that  re-examination.  It  was  claimed  in 
support  of  the  application,  that  during  his  minority  his 
interests  in  the  estate  had  not  been  protected  as  they  shonld 
have  been  upon  the  several  accountings  which  had  taken 
place.  And  by  an  examination  of  the  case  containing  the 
accounts,  the  result  was  considered  to  be  sustained  that  he 
was  entitled  to  a  further  hearing  before  the  surrogate,  in 
which  he  should  be  at  liberty  to  contest  the  large  charges 
made  against  him  in  the  accounts  of  the  executors.  Whether 
they  improperly  charged  him  for  any  sums  of  money  con- 
tained in  their  accounts,  or  he  could  succeed  in  showing  their 
charges  to  be  excessive,  or  in  any  manner  unfounded,  was  not 
a  matter  determined  by  the  decision  of  the  court  But  all 
that  was  held  was  that  sufficient  had  been  made  to  appear,  in 
view  of  the  circumstances  disclosed  by  the  case,  to  entitle 
him  to  a  full  and  complete  investigation  of  the  charges  made 
by  him  against  the  executors.  The  direction  was  intended 
to  be   given    as    much  in  their  interest  as  it   was  in  his, 
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to  enable  them,  if  his  chargeB  should  prove  to  be  unfounded, 
to  be  properly  vindicated  against  them. 

It  may  be,  an  it  was  attempted  to  be  shown  in  support  of  the 
application  for  the  re-argument,  that  the  items  relied  upon 
as  justifying  the  decision  announced  were  not  as  large  as 
they  were  deemed  to  be  on  the  examination  of  the  accounts 
which  took  place.  But  even  if  they  were  not,  they  were 
sufficiently  formidable  to  justify  the  decision  of  the  court  in 
directing  that  a  further  investigation,  as  to  their  legal  and 
equitable  property,  should  be  made  at  the  instance  of  the 
person  whose  share  in  the  estate  of  his  father  was  affected  by 
them,  and  accordingly  the  motion  for  a  reargument  of  the 
two  appeals  affecting  the  executors  was  denied. 

After  this  denial  an  order  was  made  on  behalf  of  the 
executors  directing  the  return  of  the  surrogate  to  be  trans- 
mitted to  him  for  further  consideration  and  amendment,  in 
case  it  should  be  found  to  be  deficient,  and  in  the  order 
giving  that  direction,  a  further  hearing  was  provided  for  in 
case  that  should  be  rendered  necessary  by  changes  in  or 
additions  to  the  surrogate's  return.  The  chief  complaint 
then  made  was,  that  the  paper  contained  in  the  return  and 
designated  as  exhibit  A,  and  the  testimony  of  a  witness 
taken  in  the  proceeding  before  the  surrogate  should  form  no 
part  of  the  papers  upon  which  the  appeals  should  have  been 
heard  and  disposed  of.  This  was  for  the  iirst  time  raised 
after  the  appeals  had  been  heard  and  decided.  No  previous 
intimation  that  the  case,  as  it  was  presented,  was  in  any 
respect  defective.  But  it  was  assumed  upon  the  argument 
by  both  parties  to  be  in  a  proper  condition  for  the  consideration 
and  decision  of  the  appeals.  But  as  there  was  alleged  to  be  a 
misapprehension  concerning  its  contents,  and  that  it  was  first 
discovered  after  the  decision  had  been  announced,  an  order 
transmitting  the  return  to  the  surrogate  was  made.  The 
examination  which  was  thereupon  made  by  the  surrogate 
resulted  in  a  certificate  that  the  printed  case  was  correct  in 
both  the  particulars  to  which  objection  had  in  this  manner 
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been  made,  and  upon  that  certificate  being  brought  before 
the  court  the  orders,  which  had  previously  been  settled,  were 

• 

directed  to  be  entered.  But  intermediate  to  the  time  when 
the  certificate  of  the  surrogate  was  returned,  and  the  orders 
wei*e  in  fact  entered,  an  order  was  made  by  the  surrogate,  at 
the  instance  of  the  executors,  requiring  their  application  for 
the  correction  of  the  return  to  be  further  considered.  This 
was  not  brought  by  either  party  at  the  time  to  the  attention 
of  tliis  court,  and  for  that  reason  the  orders  declaratory  of 
the  decision  on  the  appeals  were  entered  during  the  pendency 
of  this  order  of  the  surrogate.  He,  however,  proceeded  to 
make  a  further  examination  of  the  objections  presented  by 
the  executors  to  the  return,  and  returned  to  this  court  as 
papers  before  him  upon  the  hearing  of  the  application  of  the 
appellant  for  a  re-examination  of  the  accounts  of  the  execu- 
tors, all  the  papers  in  the  proceedings,  together  with  the 
statements  of  the  accounts,  whether  remotely  or  directly 
bearing  upon  the  application  before  him  to  vacate  and  set 
aside  the  preceding  decrees.  And  upon  these  papers  being 
now  returned,  a  further  application  for  a  reargument  of  the 
appeals  has  been  made  to  the  court. 

But  the  additions  returned  by  the  surrogate  do  not  appear 
to  require  any  further  hearing  before  this  court  than  can  be 
given  to  the  case  in  the  disposition  of  this  application.  The 
large  mass  of  the  papers  returned,  while  they  were  in  fact 
used  before  the  surrogate,  were  entirely  inapplicable  to  the 
subject  then  brought  to  his  attention,  and  as  such  they  can 
receive  no  consideration  of  the  disposition  of  the  present 
motion.  These  are  the  formal  proceedings  taken  by  the 
executors  on  the  different  accountings  to  bring  the  parties  in 
interest  before  the  surrogate.  They  can  have  no  practical 
effect  in  the  determination  of  the  motion.  For  even  if  it 
should  be  assamed,  as  it  probably  should  not,  that  subdivision 
6  of  section  2481  of  the  Code  of  Civil  Procedure  did  not 
apply  to  the  proceeding,  for  the  reason  that  those  taken 
before  the  surrogate  for    the  accountings  were  institnted 
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before  that  portion  of  the  Code  went  into  effect,  it  wonld  not 
change  the  disposition  that  should  be  made  of  the  application 
for  a  reargument.  For  without  that  provision,  and  nnder 
the  preceding  law,  this  court  was  aathorized  to  review  the 
orders  made  by  the  surrogate/and  if  it  was  not  considered  to 
be  supported  to  reverse  it,  and  direct  a  further  hearing  of  the 
matters  in  controversy  before  him,  and  that  is  all  that  was 
designed  to  be  accomplished  by  the  decision  which  was 
made.  It  was  to  place  the  appellant  at  liberty  to  have  the 
executors'  accounts,  which  had  been  settled  during  his 
minority,  re-examined  after  he  attained  his  majority,  and  to 
have  a  final  determination  made  as  to  their  accuracy,  and  the 
justness  of  the  charges  against  him  that  the  decision 
announced  was  made,  and  whether  the  court  should  proceed 
under  the  former  law,  or  that  included  in  the  Code,  it  had  the 
power  and  authority  to  give  the  directions  which  it  did.  But 
as  the  applications  were  made  to  the  Surrogate  after  the  1st  of 
September,  1880,  this  provision  of  the  Code  did  apply  to 
these  appeals. 

A  further  and  larger  portion  of  the  papers  returned  included 
statements  of  the  estate  of  the  testator,  of  property  sold  by 
the  executors,  of  debts  paid  by  them,  of  interest  and  rent  col- 
lected by  them,  of  expenditures  made  on  account  of  the  estate, 
debts  collected  of  debtors,  and  legacies  paid  to  the  widow,  and 
the  other  children  of  the  testator.  These  statements  formed 
a  large  part  of  the  bulk  of  the  accounts  returned  by  the  surro- 
gate as  being  before  him  on  the  hearing  of  the  application 
made  by  the  appellant.  As  to  them  no  question  was  made. 
It  was  not  asserted  that  the  executors  had  received  more  than 
they  stated  they  had,  or  that  they  had  paid  out  less  than  was  set 
forth  in  their  accounts,  and  consequently  these  accounts  have 
no  relevancy  whatever  to  the  points  in  controversy,  and 
excluding  them  as  well  as  the  formal  papers  previously 
mentioned  from  consideration,  but  a  very  small  part  of  the 
accounts  returned  by  the  surrogate  have  any  pertinency  to  the 
disposition  of  the  motion  now  made  on  behalf  of  the  executors. 
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and  they  are  the  accounts  of  moneys  disbursed  for  or  on 
account  of  Beverly  B.  Tilden,  the  appellant,  and  they  are  all 
included  in  about  thirteen  pages  of  the  four  hundred  and  two 
now  returned,  as  containing  matters  which  were  before  the 
surrogate  upon  the  hearing  of  the  application  for  relief  from 
the  preceding  decrees,  made  in  behalf  of  the  appellant,  and  a 
correct  summary  of  such  expenditures  and  disbursements 
appears  to  have  been  contained  in  what  has  been  caUed  exhibit 
A  in  the  original  case,  to  which  the  executors  have  so  strenu- 
ously objected.  These  accounts  of  moneys  paid  out  or 
disbursed  for  or  on  behalf  of  Beverly  B.  Tilden  amount  to 
the  same  sum  as  was  previously  stated  in  exhibit  A.  The 
executors'  contention  has  been,  that  in  that  exhibit  Uie 
different  items  were  collected  and  added  together  in  making 
up  the  statement,  while  in  the  accounts  now  produced  the 
items  themselves  are  set  forth  with  a  greater  degree  of  pardco- 
larity.  As  to  one,  however,  the  same  summary  was  made, 
that  is,  the  item  of  $4,803.24  for  his  share  of  the  household 
expenses,  and  that  has  been  stated  substantially  the  same  in 
the  accounts  as  they  have  been  at  present  returned,  as  it 
previously  had  been  in  exhibit  A.  What  the  appellant 
mainly  complained  of  was,  that  he  had  been  charged  with 
more  moneys  than  in  the  discreet  and  careful  discharge 
of  the  duties  of  the  executors  he  should  have  been  chai^ 
with  during  his  minority.  It  was  not  alleged  that  these 
moneys  had  not  been  paid  over  by  the  executors,  but  that  the 
amounts  paid  over  were  so  excessively  large  as  to  render  the 
payments  for  his  maintenance  and  education  entirely  unjosti- 
fiable  and  improper,  and  for  that  reason  liberty  to  examine 
and  contest  their  accounts  was  asked  by  him  in  tha  application 
made  in  his  behalf  to  the  surrogate.  And  as  these  payments 
aggregated  together  form  no  larger  sun)s  than  now  appear  to 
be  in  detail  in  the  accounts  of  the  executors,  their  addition 
cannot  be  an  important  fact  to  be  considered  in  the  case.  For 
the  fact  still  remains  that  the  charges  made  by  them  for 
moneys  disbursed  among  the  minority  of  the  appellant  are 
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still  in  like  manner  as  they  were  when  more  fully  aggregated 
and  stated  in  exhibit  A.  The  expenditures  charged  remain 
precisely  the  same.  So  much  of  the  interest  of  the  appellant 
in  the  estate  of  his  father  is  alleged  to  have  been  appropriated 
to  his  use.  The  entire  amount  has  not  been  changed,  but 
only  the  manner  of  stating  it,  and  it  is  to  the  expenditures 
themselves  that  the  objections  taken  in  behalf  of  the  appel- 
lant before  the  surrogate  were  in  fact  presented.  The  merits 
of  the  objections  remain  unchanged,  and  practically  stand 
upon  the  same  ground  that  they  did  when  the  case  was  first 
heard  and  considered  by  this  court,  and  a  further  hearing  and 
examination  of  them  than  that  which  has  been  given  upon 
the  points  presented  in  support  of  this  application,  would  be 
of  no  practical  service  to  the  executors.  The  controlling  facts 
remain  still  the  same,  apparently  entitling  the  appellant  to  a 
re-examination  and  reconsideration  before  the  surrogate,  of  the 
charges  complained  of  by  him,  as  improperly  made  against 
him  in  the  executor's  accoimts  during  the  period  of  his 
minority.  While  the  application  was  pending  before  the  sur- 
rogate for  his  further  return,  the  executors  appealed  from  the 
order  of  this  court  to  the  court  of  appeals,  where  the  case  is 
now  shown  to  be  in  readiness  for  argument.  That  should  not 
be  delayed  or  prevented  by  an  order  made  by  this  conrt,  when 
from  the  facts  appearing  in  support  of  the  application  it  is 
quite  evident  that  no  change  can  be  made  in  the  directions 
already  given  for  the  disposition  of  these  appeals.  But  what 
.he  court  should  do,  is  to  confirm  its  own  orders  already 
entered,  notwithstanding  the  fact  that  the  accounts  them- 
selves have  been  further  itemized,  and  though  no  substantial 
change  has  been  made  in  the  case,  the  executors  should  be 
at  liberty  to  add  the  additional  return  of  the  surrogate  to 
their  appeal  taken  to  the  court  of  appeals,  for  its  consid- 
eration by  that  tribunal.  That  direction  shonld  accordingly 
be  given,  and  the  motion  for  a  reargument  of  the  appeals 
denied. 
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On  appeal  to  this  court  from  the  orders  of  the  snpreme 
conrt  at  general  term ; 

Joseph  JS.  ChocOe  and  C.  E.  Tracy^  for  the  executors, 
appellants,  made  and  argued  the  following  points:  (1.) 
Neither  the  surrogate  nor  the  supreme  court  had  power 
upon  a  proceeding  of  this  nature  on  a  mere  motion,  to  be  heard 
ou  affidavits,  to  set  aside  the  decrees  in  question,  because  the 
time  allowed  for  that  purpose  by  the  statute  had  expired 
before  the  application  was  made.  In  making  its  orders  the 
supreme  court  relied  upon  Code  of  Civil  Procedure,  section 
2481,  subdivision  6,  whereby  it  is  provided  that  the  surrogate 
snail  have  power  "  to  open,  vacate,  modify  or  set  aside 
*  *  *  a  decree  "  or  order  of  his  court,  or  to  grant  a  new 
trial  or  a  new  hearing  for  fraud,  newly  discovered  evidence, 
clerical  error  or  other  sufficient  cause.  The  powers  conferred 
by  this  subdivision  must  be  exercised  only  in  a  like  case  aud 
in  the  same  manner  as  a  court  of  record  and  of  general  juris- 
diction exercises  the  same  powers.  Upon  an  appeal  from  a 
determination  of  the  surrogate,  made  upon  an  application 
pursuant  to  this  subdivision,  the  General  Term  of  the  supreme 
court  has  the  same  power  as  the  surrogate,  and  his  determin- 
ation must  be  reviewed  as  if  an  original  application  was  made 
to  that  term.  Courts  of  record  and  of  general  jurisdictioD, 
however,  have  only  such  powers  in  this  regard  as  are  conferred 
on  them  by  Code  sections  1282,  1291.  A  motion  to  set  aside 
a  judgment  for  "irregularity"  must  be  made  within  one  year 
{sec,  1282)  and  "  for  error  in  fact  not  arising  upon  the  trial,*' 
within  two  years  {sec.  1290),  and  where  the  applicant  is  under 
disability  for  infancy,  the  time  cannot  be  extended  "more 
than  one  year  after  the  disability  ceases"  {8ec.  1291).  As 
already  stated,  the  last  in  order  of  the  decrees  in  question  was 
entered  April  30,  1 880.  Beverly  came  of  age  December  10, 
1880.  As  a  minor  just  come  of  age,  he  had,  nntil  December 
10, 1881,  in  which  to  move  against  the  first  three  decrees,  and 
until  April  30, 1882,  in  which  to  move  against  the  fourth  decree. 
His  motion  was  not  made  until  April  2, 1883.    It  was  a  year  too 
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late  to  move,  whatever  may  be  or  may  have  been  hie  right  to 
bring  an  action  founded  on  allegations  of  frand.  There  was 
therefore  an  absolute  want  of  jurisdiction  in  either  court  to 
entertain  the  motion,  much  less  grant  it.  The  want  of  juris- 
diction may  be  set  up  at  any  time,  either  on  appeal  or  other- 
wise, provided  it  arises  out  of  matters  which  are  not  amendable. 
Precisely  such  a  case  as  the  one  at  bar  wai^  dismissed  upon  this 
ground  by  the  same  General  Term  {In  the  Matter  of  Becker^ 
28  Hv/n^  207).  The  point  was  distinctly  taken  in  the  supreme 
court,  and  it  should  have  dismissed  the  case  ''  as  if  an  original 
application  was  made  to  that  term."  The  ruling  in  Matter  of 
Becker  (28  Htm^  ^07),  that  although  the  statute  in  terms 
required  the  appointment  of  a  guardian  ad  litems  still  the 
decree  was  not  for  that  I'eason  void,  but  only  voidable  upon 
proper  proof  of  fraud  or  collusion,  is  in  accordance  with 
established  rules  of  law  {McMurray  agt.  McMurray^  9  Ahb. 
{N,  S\  315 ;  McMurray  agt.  McMurrwy,  66  iT.  T.,  176  ; 
De  Witt  agt.  Poet^  11  Johns,^  460 ;  Harris  agt.  Yov^nan^ 
1  Hoffm.  Ch,,  178;  MiUs  agt.  Dmioy  3  Johns.,  Ch,,  367; 
Freeman  on  JvdgmenUy  sec,  151 ;  DwniePs  Ch.  P.  \bth  ed."], 
p.  164 ;  Brick^s  3ftatej  15  Abb.  Pr.y  12).  Fraud,  collusion  or 
other  like  error,  must  therefore  be  proved  and  found  before 
decrees  regularly  entered  can  be  set  aside.  The  supreme  court, 
therefore,  had  no  jurisdiction  in  the  absence  of  proof  of  fraud, 
or  a  finding  of  fraud  by  a  competent  trial  court,  to  set  aside 
the  decree  in  question.  The  exact  case  presented  by  the 
record  is  this:  There  are  four  successive  decrees  of  the 
surrogate,  which,  before  the  attempt  by  motion  to  vacate 
them,  had  stood  unquestioned  for  eleven,  nine,  six  and  three 
years  respectively.  The  infant,  a  party  duly  served  in  all, 
had  come  of  age  three  years  before  he  made  his  motion.  In 
respect  to  the  oldest  decree  alone,  a  defect  amounting  not  to 
an  irregularity,  but  at  most  (if  anything)  to  what  is  strictly 
known  as  "  error  in  fact  dehors  the  record  "  is  alleged.  In 
respect  to  the  other  three,  no  irregularity  and  no  error  in  fact 
is  even  alleged.  The  judgment  or  order  appealed  from 
Vol.  I        54 
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yacates  them  all,  the  firet  for  the  alleged  error  in  fact,  the 
other  three  for  negligence  in  the  guardians  ad  litem^  or  in 
the  surrogate,  the  charges  of  fraud  in  respect  to  all  not  being 
passed  on,  or  made  the  grounds  of  the  action  of  the  conrt 
It  is  confidently  submitted  that  the  supreme  court  at  general 
term  had  no  jurisdiction  or  power  on  fnotion  to  racate  either 
of  the  decrees,  either  on  the  grounds  stated  in  their  opinion 
as  the  grounds  of  their  action,  or  on  any  ground.  If  the 
petitioner  had  any  case  for  vacating  either  decree,  he  conld 
proceed  only  by  a  regular  bill  in  equity,  in  which  the  execu- 
tors could  have  an  opportunity  to  defend  themselves,  which 
in  this  proceeding  was  impossible. 

S.  P.  Nash  and  W.  S.  Maqfarlane,  for  Beverly  B.  Tilden, 
respondent. 

KuGEB,  Ch.  J.  —  The  jurisdiction  of  this  court  to  entertain 
this  appetj  is  questioned  upon  two  grounds,  viz. :  Ist  That 
the  order  appealed  from  is  not  final ;  and  2d.  That  its  allow- 
ance rested  in  the  discretion  of  the  court  below  and  is  not 
reviewable  here. 

We  think  the  first  ground  is  not  tenable.  The  proceeding 
terminating  in  the  orders  appealed  from  contemplated  one 
result  only,  viz.,  the  annulment  and  vacation  of  the  several 
decrees  of  the  surrogate  challenged  by  the  petitioner.  No 
other  relief  was  sought,  and  although  its  allowance  might 
involve  other  proceedings  they  were  ulterior  and  altogether 
disconnected  from  that  pending.  Such  subsequent  proceed- 
ings, if  instituted,  would  in  no  sense  be  founded  upon 
the  relief  granted  in  this  proceeding;  but  the  granting  of 
such  relief  would  simply  remove  defenses  which  might  other- 
wise be  made  to  such  subsequent  proceedings.  The  order 
setting  aside  the  decree  was  the  necessary  termination  of  the 
proceeding,  and  rendered  it  a  final  order  within  the  meaning 
and  intent  of  the  statute.  The  validity  of  the  second  objec- 
tion depends  upon  the  power  of  the  court  below  to  vacate  the 
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decrees.  Afisnming  the  existence  of  each  power  the  order 
was  wholly  a  discretionary  one  and,  therefore,  not  review- 
able here. 

We  are  of  the  opinion,  however,  that  the  power  did  not  exist 
The  decrees  sought  to  be  vacated  were  made  by  the  surrogate 
upon  several  accountings  had  on  May  25, 1872,  July  30, 1874, 
June  7,  1877,  April  30,  1880,  respectively.  The  petitioner 
alleges  the  actual  service  of  a  citation  in  each  and  all  of  the 
accountiniits,  and  that  such  service  was  duly  made  upon  him 
for  each  of  the  hearings,  resulting  in  the  three  last  decrees. 
Each  decree  recites  due  service  of  a  citation,'  not  only  upon 
the  petitioner,  but  also  upon  his  general  guardian  for  each  of 
the  accountings.  The  three  last  decrees  each  recite  the 
appointment  of  a  special  guardian  duly  made  to  protect  the 
interests  of  the  petitioner,  and  the  last  decree  shows  that  such 
guardian  was  appointed  upon  the  personal  request  of  the  peti- 
tioner. These  circumstances,  together  with  a  sworn  petition 
alleging  the  jurisdictional  facts  upon  which  the  accountings 
were  based,  afforded  such  evidence  of  the  proper  service  of 
citations  as  could  be  impeached  by  proof  of  fraud  or  collusion 
only  {Sees.  2473,  2474).  The  petitioner  was  of  the  age  of 
twelve,  fourteen,  seventeen  and  twenty  years,  respectively, 
when  the  respective  decrees  were  made,  and  arrived  at  the  age 
of  twenty-one  on  the  lOtb  day  of  December,  1880.  The 
petition  for  the  order  vacating  such  decrees  was  filed  before 
the  surrogate  on  March  31, 1883,  more  than  two  and  a-q.uarter 
years  after  he  had  arrived  at  majority  and  about  three  years 
after  the  last  decree  was  made.  He  alleges  that  in  the  various 
accountings  had  before  the  surrogate  numerous  items  for 
disbursements  and  expenses  during  his  minority  were  errone- 
ously charged  to  his  account  by  the  executors,  and  various 
items  were  erroneously  credited  on  the  accounts  and  allowed 
by  the  surrogate  in  the  several  decrees  to  one  of  the  executors. 
The  affidavits  and  proof  in  the  case  render  it  probable  that 
these  allegations  in  some  respects  might  be  sustained  by  evi- 
dence upon  a  new  accounting ;  but  the  question  arises  whether 
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the  petitioner's  right  to  such  an  accounting  is  not  barred  by 
the  statute.  The  court  below  set  aside  and  vacated  all  of  the 
surrogate's  decrees  so  far  as  thej  affected  the  petitioner  upon 
the  ground  of  his  minority  and  for  alleged  irregularities  in  tbe 
service  of  the  citations  for  the  first  and  third  accountingB 
alone,  and  upon  the  further  ground  that  it  presumptively 
appeared  from  the  moving  papers  that  the  petitioner  had  suf- 
fered injustice  by  the  decrees  in  question.  No  question  was 
made  as  to  the  regularity  of  the  proceedings  on  the  second  and 
fourth  accountings.  No  allegation  or  evidence  of  fraud  or 
collusion  in  any  of  such  accountings  was  suggested  upon  tbe 
hearing  below  or  in  this  court,  nor  was  there  any  complaint 
that  all  of  the  moneys  charged  by  the  executors  were  not 
actually  paid  by  them  as  alleged  in  the  several  accounts. 

It  appeared  that  upon  the  various  accountings  before  the 
surrogate,  each  succeeding  account  aftbr  the  first  was  based 
upon  the  one  preceding,  and  that  the  balance  of  assets  fonnd 
and  adjudged  to  be  in  the  hands  of  the  executors  by  the  prior 
decree,  was  made  the  foundation  of  the  next  account,  and  tbe 
validity  of  each  previous  account  and  decree  being  unchal- 
lenged by  any  objection,  was  assumed  and  adjudged  to  be 
*  correct  in  each  succeeding  accounting  and  judgment.  The 
balance  appearing  by  the  third  decree  was,  upon  the  fonrtb 
accounting,  stated  in  the  account  as  the  just  and  true  amount 
oi  the  assets  in  the  hands  of  the  executors  at  the  date  of  that 
decr^,  and  any  of  the  heirs  or  legatees  might  have  contro- 
verted that  allegation  if  any  reason  existed  why  the  decree 
fixing  that  amount  was  not  binding  upon  him.  It  follows 
that  each  successive  decree  instituted  upon  citations  dnly 
issued  and  served  upon  the  parties  interested  in  the  estate, 
whether  adults  or  minors,  and  based  upon  proceedings  r^- 
larly  conducted,  was  binding  and  conclusive  upon  each  of  snch 
persons  as  to  the  validity  of  any  prior  decree  which  entered 
into  and  was  made  the  basis  of  the  subsequent  accounting. 

There  can  be  no  doubt  that  these  various  decrees  were  bind- 
ing upon  aU  the  adult  heirs  and  legacees  who  were  duly  cited 
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to  appear,  and  that  thej  have  been  set  aside  as  to  the  peti- 
tioner solely  on  account  of  his  minority  and  his  presumed 
incapacity  on  account  thereof,  to  properly  guard  his  interests 
on  the  accountings.  The  questioji  then  arises  whether  his 
minority  constitutes  a  sufficient  reason  why  decrees  taken 
against  him  under  proceedings  regularly  conducted  in  all 
respects,  should  be  vacated  and  annulled. 

The  statute  provides  a  method  by  which  errors  occurring  on 
trial  and  proceedings  before  a  surrogate  shall  be  corrected  and 
reviewed,  but  this  is  not  claimed  to  be  such  a  proceeding  and 
is  not  therefore  within  those  provisions  {Chap.  18,  tit  2, 
art.  4,  sees.  2568  to  25S9).  Section  2481  provides  that  a 
surrogate  has  power  "  to  open,  vacate,  modify  or  set  aside,  or 
to  enter  as  of  a  former  time  a  decree  or  order  of  his  court,  or 
to  grant  a  new  trial  or  a  new  hearing  for  fraud,  newly  discov- 
ered evidence,  clerical  errors  or  other  sufficient  cause.  The 
power  conferred  by  this  subdivision  must  be  exercised  only  in 
a  like  case,  and  in  the  same  manner  as  a  court  of  record  and 
of  general  jurisdiction  exercises  the  same  powers."  It  is 
further  provided  that  the  general  term  of  the  supreme  court 
has  upon  appeal  from  an  order  made  under  this  provision  the 
same  power  as  the  surrogate  had  to  grant  or  deny  the  same. 
We  are  thus  referred  by  this  section  to  the  power  possessed 
by  courts  of  record  over  judgments  rendered  by  them  in  order 
to  ascertain  the  authority  conferred  upon  surrogates  by  this 
s<K;tion.  For  errors  committed  upon  the  trial  of  actions  in 
tliose  courts  detailed  proceedings  are  also  provided  by  statute, 
and  a  right  of  review  depends  upon  a  strict  compliance  with 
such  provisions.  Other  cases  in  which  relief  may  be  obtained 
upon  motion  for  irregularities  and  errors  of  fact  not  arising 
upon  the  trial  are  provided  by  the  Code,  and  those  provisions 
are  intended  to  embrace  all  of  the  grounds  for  relief  not 
included  in  regular  proceedings  for  review  upon  appeal,  and 
those  which  are  not  attainable  by  an  action  to  vacate  and  set 
aside  judgments  and  decrees.  Thus  it  is  provided  that 
motions  may  be  entertained  in  courts  of  record  to  set  aside 
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judgments  for  irregularity,  but  the  time  within  which  this 
may  be  done  is  limited  to  one  year  after  the  filing  of  the 
judgment-roll  {Sec.  1282). 

It.  is  also  provided  that  a  like  motion  may  be  made  to  set 
aside  a  final  judgment  for  error  in  fact  not  arising  upon  the 
trial,  but  this  relief  must  be  sought  within  two  years  from  the 
tiling  of  the  judgment-rolls  {Sec8.  1283  and  1290).  In  case 
the  person  against  whom  the  judgment  is  rendered  is  within 
the  age  of  twenty-one  years  at  the  time  of  its  filing,  the  time 
of  such  disability  is  not  a  part  of  the  time  limited  by  section 
1290  for  the  commencement  of  the  proceedings  for  relief, 
except  that  such  disability  can  in  no  case  extend  beyond  five 
years  or  authorize  the  relief  provided  by  those  sections  if 
applied  for  more  than  one  year  after  such  disability  ceases. 

Relief  from  judgments  regularly  taken  against  minors  for 
errors  of  fact  not  arising  upon  .the  trial  must  be  applied  for 
within  one  year  after  the  minor  reaches  his  majority,  and  the 
necessary  implication  from  this  requirement  is  that  after  that 
time  no  relief  can  be  had  by  motion  in  the  cases  mentioned  in 
the  statute. 

It  was  well  settled  under  the  former  practice  of  the  court 
that  the  minority  of  a  party  to  an  action  when  urged  as  the 
ground  of  a  proceeding  to  set  aside  a  judgment  or  decree 
rendered  against  him,  constituted  an  error  of  fact  which  might 
be  alleged  and  proved  dthnra  the  record. 

The  fact  of  infancy  could  formerly  be  taken  advantage  of 
by  writ  of  error,  or  according  to  the  English  practice  by  an 
original  bill  impeaching  the  decree  rendered  against  the  minor 
for  fraud  or  collusion,  or  that  no  day  had  been  given  to  him  to 
show  cause  against  it  {Mg Murray  agt.  Mc Murray^  66 
N,  F.,  175;  Arnold  2j^.  Samdfard,  14:  Johns.,  417;  Peck 
agt.  Coler,  20  Hun,  534). 

In  the  case  of  Woods  agt.  Pangbum  (75  W.  Y,  496),  it  was 
held  that  the  general  term  of  the  supreme  court  had  no  power 
to  set  aside  a  regular  judgment  which  had  not  been  paid. 
This  court  held  in  Dmsmore  agt  Adarns  (66  N.  T.,  618), 
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that  a  motion  to  vacate  a  judgment  taken  by  default  on  tbe 
gronnd  of  mistake,  inadvertence,  surprise  or  excnaable  neglect, 
made  after  a  delay  of  one  year  from  the  time  of  its  entry,  was 
barred  by  the  provisions  of  tiectioii  174,  of  the  Code  of  Pro- 
cedore,  although  such  provisions  did  not  apply  to  a  similar* 
motion  based  npon  fraud.  The  cansee  for  which  judgment 
miglit  be  vacated  under  section  174,  are  analogous  to  those 
contaiued  in  sections  1282,  1283,  and  2481  and  seem  to  us  to 
be  governed  by  the  liiuitatione  imposed  therein,  except  in 
cases  when  fraud  and  collusion  is  made  the  ground  of  applica- 
tion for  relief. 

A  judj^incnt  sought  to  be  set  aside  on  the  ground  of  fraud 
or  collusion,  or  as  being  void  for  any  reason,  or  when  the 
court  has  not  acquired  jarisdiotion  of  the  person  against  whom 
it  IB  rendered,  is,  of  course,  not  governed  by  these  limitations 
{FooU  V.  Lathrop,  41  N.  T.,  359),  but  when  the  ground  of 
relief  is  the  infaacy  of  the  party  applying,  we  think  tbe 
application  is  analogous  to  those  arising  under  section  174, 
and  is  governed  by  the  provisions  of  section  1283  and  i290, 
and  should,  therefore,  be  made  within  one  year  after  the 
minor  arrives  at  the  age  of  twenty-one  years. 

It  follows  from  these  views  that  the  order  of  the  general 
term  should  be  reversed,  and  that  of  the  surrogate  affirmed, 
with  costs. 

All  concnr. 
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U.  S.  SUPREME  COURT- 
jEa;  parte:  In  the  Matter  of  Clinton  B.  Fibk,  petitioner. 

*Praetiee  —  To  what  extent  the  practice,  pUading»  and  fonnB,  and  mods  <f 
proceedinga  of  (heatate  and  courts,  ahaUappty  in  thie  court  —  Euimiaation 
of  party  btforc  trial  —  United  States  court  aiUing  in  New  York  no  power 
to  compel  party  to  $uf>mit  to  auch  an  examination. 

The  principle  that  in  actions  at  law  the  laws  of  the  states  shall  be  regarded 
as  rules  of  decision  in  the  courts  of  the  United  States  ($ee.  721,  Ree.  8taL) 
and  that  the  practice,  pleadings  and  forms,  and  modes  of  proceedingi 
in  such  cases,  shall  conform  as  near  as  may  be  to  those  of  the  courts  of 
the  states  in  which  the  courts  sit  (aec.  914),  is  applicable  only  where  there 
is  no  rule  on  the  same  subject  prescribed  by  act  of  congress,  and  where 
the  state  rule  is  not  in  conflict  with  any  such  law. 

The  statute  of  New  York  which  permits  a  party  to  a  suit  to  be  examined 
by  his  adversary  as  a  witness  at  any  time  previous  to  the  trial,  in  an 
action  at  law,  is  in  conflict  with  the  provision  of  the  Revised  Statutes  of 
the  United  States,  which  enacts  that  **the  mode  of  proof  in  the  trial 
of  actions  at  common  law  shall  be  by  oral  testimony  and  examination  of 
witnesses  in  open  court,  except  as  hereinafter  provided  "  {See,  861). 

None  of  the  exceptions  afterwards  found  in  sections  863, 866  and  8OT, 
provide  for  such  examination  of  a  party  to  the  suit  in  advance  of  the 
trial  as  the  statute  of  New  York  permit& 

The  courts  of  the  United  Stales  sitting  in  New  York  have  no  power, 
therefore,  to  compel  a  party  to  submit  to  such  an  examination,  and  no 
power  to  punish  him  for  a  refusal  to  do  so. 

Nor  can  the  United  States  court  enforce  such  an  order  ouide  by  a  state 
court  before  the  removal  of  the  case  into  the  circuit  court  of  the  United 
States. 

Where  a  person  is  in  custody,  under  an  order  of  the  circuit  court,  for  con- 
tempt in  refusing  to  answer  under  such  an  order,  this  court  will  release 
nim  by  writ  of  habeas  oorptis  on  the  ground  that  the  order  of  imprison* 
ment  was  without  the  jurisdiction  of  that  court. 

J^^ew  Tork^  March^  1885. 

Petition  for  writs  of  habeas  carpus  and  certiorari. 

Wheeler  H.  Pechhma^  for  petitioner. 

John  R,  Dos  Pasos^  for  the  marshal. 
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ICnrT.ttit^  J,  —  This  ifi  an  application  on  the  part  of  Clinton 
B.  Fiflk  for  a  writ  of  habeas  carpus  to  be  directed  to  the 
marshal  of  the  southern  district  of  New  York,  in  whose 
castodj  the  petitioner  is  held  under  an  order  of  the  circuit 
court  for  that  district. 

The  history  of  the  case,  which  resulted  in  this  order  so  far 
as  it  is  necessary  to  the  decision  of  the  matter  before  us,  may 
be  briefly  stated  as  follows :  Francis  B.  Fogg  brought  suit  in 
the  supreme  court  of  the  state  of  New  York  against  Fisk  to 
recover  the  sum  of  $63,250  on  the  allegation  of  false  and 
fraudulent  representations  make  by  Fisk  in  the  sale  of  certain 
mining  stocks. 

In  the  progress  of  the  suit,  and  before  the  trial,  the  plaintiff 
obtained  from  the  court  the  following  order : 

"  Ordered^  That  the  defendant  Clinton  B.  Fisk  be  examined 
and  his  testimony  and  deposition  taken  as  a  party  before  trial, 
pursuant  to  sections  870,  871,  872,  873,  &c.,  of  the  Code  of 
Civil  Procedure,  and  that  for  such  purpose  he  personally  be 
and  attend  before  the  undersigned,  a  justice  of  this  court,  at 
the  chambers  thereof,  to  be  held  in  the  new  county  court-house, 
in  the  said  city  of  New  York,  on  the  3l8t  day  of  January, 
1833,  at  eleven  o'clock  in  the  forenoon  of  that  day." 

A  motion  to  vacate  this  order  was  overruled  and  the  judg- 
ment finally  affirmed  by  the  court  of  appeals.  Thereupon 
the  defendant  appeared  before  the  court  and  submitted  to  a 
partial  examination,  answering  some  questions  and  objecting 
to  others,  until,  pending  one  ot  the  adjournments  of  the 
examination,  he  procured  an  order  removing  the  case  to  the 
circuit  court  of  the  United  States.  In  that  court  an  order 
was  made  to  continue  the  examination  before  a  master,  to 
whom  the  matter  was  referred.  The  defendant  refusing  to 
be  sworn  and  declining  to  be  examined,  he  was  brought  before 
the  circuit  court  on  an  application  for  attachment  for  a  con- 
tempt in  refusing  to  obey  the  order.  Without  disposing  of 
this  motion  the  circuit  court  made  another  order,  to  wit : 
It  is  hereby  ordered  and  adjudged,  that  the  motion  to 
Vol.  I        66 
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punish  the  said  defendant  for  snch  contempt  stand  adjourned 
to  the  next  motion  day  of  this  court,  to  wit,  on  the  28tii  day 
of  March,  1884. 

^^  It  is  further  ordered,  that  the  defendant  Clinton  B.  Fisk 
be  and  he  is  hereby  directed  and  required  to  attend  personallj 
on  the  14th  day  of  March,  1884,  before  the  honorable  Addison 
Brown,  one  of  the  judges  of  this  court,  at  a  stated  term  thereof, 
at  his  cbambers  in  the  post-office  building,  in  said  city  of  New 
York,  at  eleven  o'clock  in  the  foreooon  of  that  day ;  then  and 
there,  and  on  such  other  days  as  may  be  designated,  to  be 
examined  and  his  testimony  and  deposition  taken  and  con- 
tinued as  a  party  before  trial,  pursuant  to  section  870,  st  «6y., 
of  the  Code  of  Civil  Procedure,  and  for  the  purposes  men- 
tioned in  said  order  of  January  12,  1883,  and  February  13, 
1884«  heretofore  made  in  this  action." 

The  defendant  appeared  before  the  court  in  pursuance  of 
this  order,  and  stating  that  he  was  advised  by  counsel  that  the 
court  had  no  jurisdiction  to  require  him  to  answer  in  this 
manner  to  the  questions  propounded  to  him  by  the  counsel 
for  plaintiff,  he  refused  to  do  so.  For  this,  on  further  pro- 
ceeding, he  was  held  by  the  court  to  be  in  contempt,  and  fined 
$500,  and  committed  to  the  custody  of  the  marshal  until  it 
was  paid.  It  is  to  be  relieved  of  this  imprisonment  that  he 
prays  here  the  writ  of  habeas  oarptis. 

The  jurisdiction -of  this  court  is  always  challenged  in  cases 
of  thi8  general  character,  and  often  successfully.  There  can  be 
no  doubt  of  the  proposition  that  the  exercise  of  the  power  of 
punishment  for  contempt  of  their  orders,  by  courts  of  generd 
jurisdiction,  is  not  subject  to  review  by  writ  of  error  or  appeal 
to  this  court.  Nor  is  there,  in  the  system  of  federal  jurispni- 
dence,  any  relief  against  such  orders,  when  the  court  has 
authority  to  make  them,  except  through  the  court  making 
the  order,  or  possibly  by  the  exercise  ef  the  pardoning  power. 

This  principle  has  been  uniformly  held  to  be  necessary  to 
the  protection  of  the  court  from  insults  and  oppressions 
while  in  the  ordinary  exercise  of  its  duties,  and  to  enable  it  to 
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enforce  its  jndgmenlB  and  orders  neoeesary  to  the  due  admin- 
istration of  law  and  the  protection  of  the  rights  of  suitors. 

When,  however,  a  court  of  the  United  States  undertakes 
by  its  process  of  contempt  to  punish  a  man  for  refusing  to 
comply  with  an  order  which  that  court  had  no  authority  to 
make,  the  order  itself  being  without  jurisdiction,  is  void,  and 
the  order  punishing  for  the  contempt  is  equally  void.  It  is  well 
settled  now,  in  the  jurisprudence  of  this  court  that  when  the 
proceeding  for  contempt  in  such  a  case  results  in  imprison- 
ment, this  court  will,  by  its  writ  of  habeas  corpus^  discharge  V 
the  prisoner.  It  follows  necessarily  that  on  a  suggestion  by 
the  prisoner  that,  for  the  reason  mentioned,  the  order  under 
which  he  is  held  is  void,  this  court  will,  in  the  langua£:e  of 
the  statute,  make  "  inquiry  into  the  cause  of  the  restraint  of 
liberty"  {Sec,  752,  Bevised  Statutes). 

That  the  case  as  made  by  the  petitioner  comes,  for  the  pur- 
poses of  this  inquiry,  within  the  jurisdiction  of  this  court, 
under  the  principle  above  mentioned,  is  established  by  the 
analogous  cases:  JSb  parte  Rowland  amd  others  (104  U.  S. 
R.,  164);  ^  parte  Lang  (18  WaU,,  163). 

But  did  the  court  transcend  its  jurisdiction  in  fining  the 
petitioner  for  contempt  ?  Or,  rather,  did  it  have  the  power 
to  make  the  order  requiring  him  to  submit  to  the  preliminary 
examination?  For  if  it  had  that  power  it  clearly  could 
enforce  obedience  to  tne  order  by  fine  and  imprisonment  if 
necessary.  The  record  of  the  entire  proceeding  in  this 
branch  of  the  case,  both  in  the  state  court  and  the  circuit 
court,  is  before  us,  and  we  are  thus  enabled  to  form  an 
intelligent  opinion  on  the  question  presented. 

The  power  of  the  court  to  continue  the  examination  of  the 
defendant  after  the  removal  of  the  case  into  the  court  of 
the  United  States  is  asserted  on  two  grounds :  1.  That  the 
order  for  his  examination  having  been  made  by  the  supreme 
court  of  New  York  under  its  rightful  jurisdiction,  while  the 
case  was  pending  in  it,  is  still  a  valid  order  partially  executed, 
which  accompanies  the  case  into  the  circuit  court,  and  that  in 


that  court  it  canno 

2.  That  if  this  be  oot  a  sonnd  proposition,  the  circuit  court 
made  au  independent  order  of  its  own  for  the  examination  of 
the  defendant,  which  order  is  justified  b/  the  principle  ttut 
the  Code  of  Civil  Procedare  of  New  York,  nnder  which 
both  orders  were  made,  is  a  part  of  the  law  f^Temiog  the 
courts  of  the  United  States  sitting  within  that  state. 

We  will  inquire  into  the  latter  proposition  first,  for  the 
points  to  be  considei-ed  in  it  lie  at  the  foundation  of  the 
other  also. 

The  general  doctrine  that  remedies  whoee  fonndations  tn 
statutes  of  the  state  are  bindine;  upon  the  courts  of  the  TTnited 
States  within  its  Umits  is  undoubted.  This  well  known  nik 
of  the  federal  courts,  founded  on  the  act  of  1789(1  V.S. 
Stat,  Oii ;  liev.  Stat.,  sec.  721),  that  the  laws  of  the  seven] 
statc.i,  except  when  the  constitution,  treaties  or  statutes  of  the 
United  States  otherwise  require  or  provide,  shall  be  regardeii 
as  rulcH  of  decision  in  trials  at  common  law,  was  enlarged  ii 
lb72  hy  tiie  provision  found  in  section  914  of  the  revisioa 
This  enacts  tliat  ''  the  practice,  pleadings  and  forms  ant 
modes  of  proceeding  in  civil  cases  other  than  equity  anc 
admiralty  causes  in  the  circuit  and  district  courts  shall  ooa 
form  a«  near  as  may  be  to  the  practice,  pleadings  and  fornu 
and  modes  of  proceedings  existing  at  the  time  in  like  caoeo 
in  the  courti?of  record  of  the  state  within  which  such  circuit  oi 
district  courts  are  held,  anything  in  the  rales  of  courts  to  thi 
contrary  notwithstanding."  In  addition  to  this,  it  has  beei 
often  decided  in  this  court  that  in  actions  at  law  in  tbi 
courts  of  the  United  States,  the  rules  of  evidence  and  tbi 
law  of  evidence  generally  of  the  states  prevail  in  those  oourt< 

The  matter  in  question  here  occurred  in  the  court  below  ii 
regard  to  a  common-law  action.  It  was  in  regard  to  a  methot 
of  procuring  and  using  evidence,  and  it  was  a  proceeding  ii 
a  civil  cause  other  than  equity  or  admiralty.  We  entertaii 
no  doubt  of  the  decision  of  the  court  of  appeals  of  Nei 
York  that  it  was  a  proceeding  authorized  by  the  e 
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New  York,  under  which,  in  a  New  York  court,  defendant 
waa  bound  to  answer.  The  case  as  thus  stated,  is  a  strong  one 
for  the  enforcement  of  this  law  in  the  courts  of  the  United 
States  {Ms  parte  Boyd,  105  U.  S.  R.,  647).  But  the  act  of 
1789,  which  made  the  laws  of  the  states  rules  of  decision, 
made  an  exception  when  it  was  ^'  otherwise  provided  bj  tlie 
Constitution,  treaties  or  statutes  of  the  United  States."  The 
act  of  1872  evidently  contemplates  the  same  exception  by 
requiring  the  courts  to  conform  to  state  practice  as  near  as 
may  be.  No  doubt  it  would  be  implied,  as  to  any  act  of  con- 
gress adopting  state  practice  in  general  terms,  that  it  should 
not  be  inconsistent  with  any  express  statute  of  the  United 
States  on  the  same  subject.  There  are  numerous  acts  of 
congress  prescribing  modes  of  procedure  in  the  circuit  and 
district  courts  of  the  United  States  at  variance  with  laws  of 
the  states  in  which  the  courts  are  held.  Among  these  are  the 
modes  of  impanneling  jurors,  their  qualifications,  the  number 
of  challenges  allowed  to  each  party.  Two  chapters  of  the 
Revised  Statutes  (17  and  18),  embracing  sections  858  to  1042, 
inclusive,  are  devoted  to  the  subjects  of  evidence  and  pro- 
cedure alone. 

The  case  before  us  is  eminently  one  of  evidence  and 
procedure.  The  object  of  the  orders  is  to  procure  evidence 
to  be  used  on  the  trial  of  the  case,  and  this  object  is  effected 
by  a  proceeding  peculiar  to  the  courts  of  New  York,  resting 
alone  on  a  statute  of  that  state.  There  can  be  no  duubt  that 
if  the  proceeding  here  authorized  is  in  conflict  with  any  law 
of  the  United  States,  it  is  of  no  force  in  the  courts  of  the 
United  States.  We  think  it  may  be  added,  further,  in  the 
same  direction,  that  if  congress  has  legislated  on  this  subject 
and  prescribed  a  definite  rule  for  the  government  of  its  own 
courts,  it  is  to  that  extent  exclusive  of  any  legislation  of  the 
states  in  the  same  matter.  A  striking  illustration  of  this 
effect  of  an  act  of  congress  in  prescribing  rules  of  evidence  is 
to  be  found  in  section  858  of  the  Revised  Statutes,  originally 
enacted  in  an  appropriation  bill  in  1864,  and  the  amendmenc 
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to  it  paaeed  in  1865.  It  now  reads :  ^^  In  the  courts  of  the 
United  States  no  witness  shall  be  excluded  in  any  action  on 
account  of  color,  or  in  any  civil  action  because  he  is  a  party 
to  or  interested  in  the  issue  tried ;  provided,  that  in  actions 
by  or  against  executors,  administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against  them,  neither  party 
shall  be  allowed  to  testify  against  the  other  as  to  any  transae- 
tion  with  or  statement  by  the  testator,  intestate  or  ward,  unlesB 
called  to  testify  thereto  by  the  opposite  party,  or  required  to 
testify  thereto  by  the  court." 

This  act  of  congress,  when  passed,  made  competent  wit- 
nesses in  the  courts  of  the  United  States  many  millions  of 
colored  persons  who  were  not  competent  by  the  lawa  of  the 
states  in  which  they  lived,  and  probably  as  many  more  persons 
as  parties  to  suits,  or  interested  in  the  issues  to  be  tried,  who 
were  excluded  by  the  laws  of  the  states.  It  has  never  been 
doubted  that  this  statute  is  valid  in  all  the  courts  of  the  United 
States,  not  only  as  to  the  Introduction  of  persons  of  color  and 
parties  to  suits ;  but,  in  the  qualification  made  by  the  proviso 
where  its  language  differs  from  provisions  somewhat  similir 
in  state  statutes,  the  act  of  congress,  critically  construed,  has 
always  been  held  to  govern  the  court  {Monangcihela  Bank  a^ 
Jaedlma,  109  U.  S.  R.,  272;  Potter  agt.  The  Bank,  102  U.  8. 
JR.,  163 ;  Page  agt.  Bum^tein,  102  U.  S.  5.,  664;  JRnff  agt 
Warthington,  104  U.  8.  R.,  44). 

Coming  to  consider  whether  congress  has  enacted  any  laws 
bearing  on  the  question  before  us,  we  find  the  following  sec- 
tions of  the  Revit»cd  Statutes,  in  chapter  17,  on  evidence, 
which  we  here  quote  together : 

"  Sec.  861.  The  mode  of  proof  in  the  trial  of  actions  at 
common  law  shall  be  by  oral  testimony  and  examination  of 
witnesses  in  open  court,  except  as  hereinafter  provided." 

"  Sec.  863.  The  testimony  of  any  witness  may  be  taken  in  anj 
civil  cause,  pending  in  a  district  or  circuit  court,  by  deposition 
de  bens  esse,  when  the  witness  lives  at  a  greater  distance  from 
the  place  of  trial  than  one  hundred  miles,  or  is  bound  on  a  roj- 
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age  to  sea,  or  is  about  to  go  oat  of  the  United  States,  or  out  of 
the  district  in  which  the  ease  is  to  be  tried,  aod  to  a  greater 
distance  than  one  handred  miles  from  the  place  of  trial,  before 
the  time  of  trial,  or  when  he  is  ancient  or  infirm/'  The 
remainder  of  this  section,  and  sections  864  and  865,  are 
directory  as  to  the  officer  before  whom  the  deposition  may  be 
taken,  the  notice  to  the  opposite  party,  and  the  manner  of 
taking,  testifying  and  returning  the  deposition  to  the  court. 

Sec.  866.  In  any  case  where  it  is  necessary,  in  order  to  pre- 
vent a  failure  or  delay  of  justice,  any  of  the  courts  of  the 
United  States  may  grant  a  didimus  potestaturn,  to  take  depo- 
sitions according  to  common  usage ;  and  any  circuit  court, 
upon  application  to  it  as  a  court  of  equity,  may,  according  to 
the  usages  of  chancery,  direct  depositions  to  be  taken  in  per- 
'  petuam  rei  memoriam^  if  they  relate  to  any  matter  that  may 

-  be  cognizable  in  any  court  of  the  United  States." 

Section  867  authorizes  the  courts  of  the  United  States,  in 
•^  their  discretion,  and  according  to  the  practice  in  the  state 

courts,  to  admit  evidence  so  taken ;  and  sections  868,  869  and 
]-  870  prescribe  the  manner  of  taking  such  depositions,  and  of 

^^  the  use  of  the  subpoena  dv^ces  tecum^  and  how  it  may  be 

x2^  obtained. 

k'  No  one  can  examine  these  provisions  for  procuring  testi- 

^  mony  to  be  used  in  the  courts  of  the  United  States  and  have 

^>  any  reasonable  doubt  that,  so  far  as  they  apply » they  were 

intended  to  provide  a  system  to  govern  the  practice,  in  that 
i^^-:  respect,  in  those  courts.     They  are,  in  the  first  place,  too 

^^         complete,  too  far  reaching,  and  too  minute  to  admit  of  any 
[,{fi  other  conclusion.     But  we  have  not  only  this  inference  from 

the  character  of  the  legislation,  but  it  is  enforced  by  the 
^i\,  express  language  of  the  law  in  providing  a  defined  mode  of 
gjjj:  proof  in  those  courts,  and  in  specifying  the  only  exceptions 
^i-  to  that  mode  which  shall  be  admitted.  This  mode  is  '^  by 
Agot  oral  testimony  and  examination  of  witnesses,  in  open  court, 
j^Y-  except  as  hereinafter  provided." 
^^  Of  course,  the  mode  of   producing  testimony  under  the 
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New  York  Code,  which  was  applied  to  petitioner,  is  not  oral 
testimony  and  examination  of  a  witness  in  open  conrt,  within 
the  meaning  of  this  act  of  congress.  This  obviously  means 
the  production  of  the  witness  before  the  court  at  the  time  of 
the  trial,  and  his  oral  examination  then ;  and  it  does  not  mean 
proof  by  reading  depositions,  though  those  depositicns  may 
have  been  taken  before  a  judge  of  the  court,  or  even  in  open 
court,  at  some  other  time  than  during  the  trial.  They  would 
not,  in  such  case,  be  oral  testimony.  The  exceptions  to  this 
section,  which  all  relate  to  depositions,  also  show  that  proof 
by  deposition  cannot  be  within  the  rule,  but  belongs  exclu- 
sively to  the  exceptions. 

We  come  now  to  inquire  if  the  testimony  sought  to  be 
obtained  from  petitioner  by  this  mode  comes  within  the 
exception  referred  to  in  section  861.  These  exceptions  relate 
to  cases  where  it  is  admissible  to  take  depositions  de  bene  €$>>€ 
under  section  863,  or  mperpetuam  rei  memariam  and  nnd^ 
a  dedhnua  potestatum  under  section  866.  In  the  first  of  these 
tiie  circumstances  which  authorize  depositions  to  be  taken  in 
advance  for  use  on  the  trial  are  mentioned  with  great  par- 
ticulaiity.  They  all  have  relation  to  conditions  of  the  wit- 
ness ;  to  residence  more  than  a  100  miles  from  the  court,  or 
bound  on  a  sea  voyage,  or  as  going  out  of  the  United  States 
or  out  of  the  district,  or  more  than  a  100  miles  from  the 
])lace  of  trial  before  the  time  of  trial,  or  an  ancient  or  infinn 
witness.  None  of  these  things  are  suggested  in  r^ard  to 
petitioner,  nor  were  they  thought  of  as  a  foundation  of  tlie 
order  of  the  state  court,  or  of  the  circuit  court.  The  statute 
of  New  York,  imder  which  both  courts  acted,  makes  no  such 
requirements  as  a  condition  to  the  examination  of  the  party. 
It  is  a  right  which,  if  the  judge  may  possibly  refuse  to  grant, 
he  is  in  that  matter  governed  by  none  of  tJie  conditions  on 
which  the  depositions  may  be  taken  under  the  act  of  congress. 

Nor  does  the  case  come  within  the  principle  or  profess  to  be 
grounded  on  the  power  conferred  by  siKJtion  866,  which  is 
another  exception  to  the  nile  established  by  section  861.    It 
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is  not  according  to  common  usage  to  call  a  party  in  advance 
of  the  trial  at  hw,  and  Bubject  him  to  all  the  skill  of  oppos- 
ing counsel  to  extract  something  which  he  may  then  use  or 
not,  as  it  suits  his  purposes.  This  is  a  very  special  usage, 
dependent  wholly  upon  the  New  Fork  statute.  Nor  is  it 
in  any  manner  made  to  appeal  that  this  examination  was 
necessary  in  order  to  prevent  a  delay  or  failure  of  justice 
in  any  of  the  courts  of  the  United  States,"  nor  is  any  such 
proposition  the  foundation  of  the  court's  action. 

These  are  the  exceptions  which  the  statute  provides  to  its 
positive  rule  that  the  mode  of  trial  in  actions  at  law  shall  be 
by  oral  testimony  and  examination  of  witnesses  in  open  court. 
They  are  the  only  exceptions  thereinafter  provided.  Does 
the  rule  admit  of  others  i  Can  its  language  be  so  construed  ? 
On  the  contrary,  its  purpose  is  clear  to  provide  a  mode  of 
proof  in  trials  at  law  to  the  exclusion  of  all  other  modes  of 
proof;  and  because  the  rigidity  of  the  rule  may,  in  some 
cases,  work  a  hardship,  it  makes  exceptions  of  such  cases  as  it 
recognizes  to  be  entitled  to  another  rule,  and  it  provides  that 
role  for  those  cases.  Under  one  or  the  other  all  cases  must 
come.  Every  action  at  law  in  a  court  of  the  United  States 
must  be  governed  by  the  rule,  or  by  the  exceptions  which  tlie 
statute  provides.  There  is  no  place  for  exceptioiis  made  by 
state  statutes.  The  court  is  not  at  liberty  to  adopt  them,  or 
to  require  a  party  to  conform  to  them.  It  has  no  power  to 
subject  a  party  to  such  an  examination  as  this,  l^ot  only  is 
no  such  power  conferred,  but  it  is  prohibited  by  the  plain 
language  and  the  equally  plain  purpose  of  the  acts  of  con- 
gress, and  especially  the  chapter  on  evidence  of  the  revision. 
The  New  York  statute  would,  if  in  force,  repeal  or  supersede 
the  act  of  congress. 

It  does  not  require  much  deliberation  to  see  that  if  the  acts 
of  congress  forbid  the  use  of  this  kind  of  testimony  in  the 
courts  of  the  United  States,  no  order  for  taking  it  made  in 
the  state  court  while  the  case  was  pending  in  that  court,  with 
a  view  to  its  use  on  a  trial  there,  can  change  the  law  of  evi- 
VoL.  I        66 
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dence  in  the  federal  court.  Without  deciding  now,  for  the 
question  is  not  before  us,  "(whether  the  testimony  actually 
given  under  that  order  and  transmitted  with  the  record  of 
the  case  to  the  circuit  court  can  be  used  when  the  trial  takes 
place,  we  are  well  satisfied  that  the  latter  court  cannot  enforce 
the  unexecuted  order  of  the  state  court  to  procure  evidence 
which,  by  the  act  of  congress,  is  forbidden  to  be  introdaced 
on  the  trial  if  it  should  be  so  taken. 

The  provision  of  section  4  of  the  act  of  March  3,  1875  (18 
U.  S.  St.  J  470),  declares  orders  of  the  state  court  in  a  case 
afterwards  removed,  to  be  in  force  until  dissolved  or  modified 
by  the  circuit  court.  This  fully  recognizes  the  power  of  the 
latter  court  over  such  orders.  And  it  was  not  intended  to 
enact  that  an  order  made  in  the  state  court  which  affected  or 
might  affect  the  mode  of  trial  yet  to  be  had,  could  change  or 
modify  the  express  direction  of  an  act  of  congress  on  that 
subject.  Nor  does  the  language  of  the  court  in  Dunoon  agt. 
Oeghan  (101  U.  S.  R,^  810)  go  so  far.  When  it  is  there  said 
that  ^'  the  circuit  court  has  no  more  power  over  what  was 
done  before  the  removal  than  the  state  court  would  have  had 
if  the  suit  had  remained,"  it  is  in  effect  affirmed  that  it  has 
at  least  that  much  power.  There  can  be  no  doubt  that  on  a 
proper  showing  before  the  state  court  it  could  have  dischaiged 
the  order  for  this  examination  or  suspended  its  further  execu- 
tion. In  acting  on  such  a  motion  as  this  it  would  have  been 
governed  by  the  laws  of  the  state  of  New  York.  In  decid- 
ing whether  it  would  continue  the  execution  of  this  order  or 
decline  to  execute  it  further  the  circuit  court  was  governed 
by  the  federal  law.  If  the  law  governing  the  circuit  court 
gave  it  no  power  to  make  or  continue  this  examination,  bnt 
in  fact  forbid  it,  then  it  could  not  enforce  the  order. 

The  petitioner  having  removed  his  case  into  the  cucnit 
court  has  a  right  to  have  its  further  progress  governed 
by  the  law  of  the  latter  court,  and  not  by  that  of  the  court 
from  which  it  was  removed  ;  and  if  one  of  the  advantages  of 
this  removal  was  an  escape  from  this  examination,  he  has  a 
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right  to  that  benefit  if  his  case  was  rightfully  removed.  This 
precise  point  is  decided,  and  in  regard  to  this  very  question  of 
the  differing  roles  of  evidence  prevailing  in  the  state  and 
federal  courts  in  King  agt.  Wcrthington  (104  U.  S.  i?.,  44). 
In  that  case,  after  it  had  been  once  heard  on  appeal  in  the 
supreme  court  of  Illinois,  it  was  removed  into  the  circuit 
court  of  the  United  States.  The  supreme  court  had  reversed 
the  judgment  of  the  inferior  court  because,  among  other 
things,  the  evidence  of  witnesses  had  been  received  whom 
that  court  held  to  be  incompetent. 

On  the  trial  in  the  circuit  court  they  were  held  to  be  com- 
petent and  admitted  to  testify,  notwithstanding  the  decision 
of  the  supreme  court  of  the  state,  on  the  ground  that  section 
858  of  the  Bevised  Statutes  of  the  United  States,  already 
copied  in  this  opinion,  made  them  competent,  and,  although 
it  differed  in  that  respect  from  the  statute  of  Illinois  on  the 
same  subject,  it  must  prevail  in  the  circuit  court. 

It  was  strongly  urged  here  that  this  was  error,  and  as  to 
that  case  the  decision  of  the  Illinois  court,  made  while  it  was 
rightfully  before  it,  should  control.  But  this  court  held  other- 
wise, and  said :  '^  The  federal  court  was  bound  to  deal  with 
the  case  according  to  the  rules  of  practice  and  evidence  pre- 
scribed by  the  acts  of  congress.  If  the  case  js  properly 
removed  the  party  removing  it  is  entitled  to  any  advantage 
which  the  practice  and  jurisprudence  of  the  federal  courts 
give  him."  The  circuit  court  was,  therefore,  without 
authority  to  make  the  orders  for  the  examination  of  petitioner 
in  this  case,  and  equally  without  authority  to  enforce  these 
orders  by  process  for  contempt.  Its  order  fining  him  for 
contempt,  and  committing  him  to  the  custody  of  the  marshal, 
was  without  jurisdiction  and  void,  and  the  prisoner  is  entitled 
to  his  release.  It  is  supposed  that  the  announcement  of  the 
judgment  of  the  court  that  he  is  entitled  to  the  writ  will 
render  its  issue  unnecessary.  If  it  shall  prove  otherwise,  the 
writ  will  be  issued  on  application  to  the  clerk. 
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SCTREaCE  COCET. 
AssLABJkM  Kacwju^j  w  admiTiiHtrator,  Ac^  ^t.  Fkux 


OMfc  €f  riml  Fneaimn, 


Tke  siBdavit  re^nir'^ti  co  procure  aa  order  for  tbe  mmfiritiott  of  a  putf 
before  trial  4hoai«i  Jtate  che  nacare  of  the  actioii,  mod  the  sabsUaoe  of 
Che  taxastfi  of  actlrjo,  aad  of  the  jndgmrt  lii'iiMiiihH  therem.  Ab  aflkU- 
▼it  which  di^es  not  truly  eootaui  these  requiROKOto  is  insuficient. 

Where  the  al&davit  of  the  pl&intiil  oaij  :sh(>wed  thas  he  was  igaofaiit  at 
to  whether  he  haii  a  cause  of  aetk»: 

BM,  that  such  want  of  knowiedge  oa  his  part  is  no  jiMtifatfion  for  the 
order.  He  shoold  know  bef oce  iiwiinfiMlng  his adMm  the  true caoae 
thereof,  aad  its  wihatance  should  be  set  o«t. 

Sj>eeial  Term^  Mart^  1385. 

MonoH  to  vacate  an  order  made  for  the  examination  of  the 
defendaotd.  The  deposition  bein^^  needed,  as  is  claimed  on 
the  plaiDtiffd  liehalf,  to  enable  hk  attorneys  lo  prepare  a  com- 
plaint in  the  action,  which  was  commenced  by  the  service  of 
a  summons. 

Lauterbach  dk  Spingam^  for  motion. 

Kaufraan  dk  Savnden^  opposed. 

Yam  Vossrr,  J.  —  The  second  snbdiyision  of  section  872  of 
the  Cfxle,  provides  that  the  affidavit  to  procnre  an  order  for 
such  examination  should  state  the  nature  of  the  action,  and 
the  substance  of  the  cause  of  action,  and  of  the  judgment 
demanded  therein. 

-  The  affidavit  used  on  this  occasion  does  not  truly  contain 
these  requirements.  It  is  left  indeterminate  whether  the 
plaintiff  proceeds  upon  the  breach  of  a  contract  or  for  a  con- 
version of  the  shares  of  stock.    The  affidavit  does  not  in  terma 
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show  that  any  contract  between  the  intestate  and  the  defend- 
ants had  been  broken,  or  that  there  has  been  a  conversion  of 
the  shares  purchased  by  the  defendants  for  the  intestate. 
There  is  no  necessary  implication  arising  from  the  facts  stated 
in  the  afBdavit  that  the  defendants  have  done,  or  refused  to 
do,  anything  which  would  give  the  plaintiff,  as  administra- 
tor, &c.,  a  cause  of  action  against  the  defendants. 

The  defendants,  who  are  brokers,  purchased  certain  shares  of 
stock  for  the  intestate,  a  part  of  which  they  afterwards  sold 
by  his  direction.  Th3  prices  at  which  the  stock  was  sold  they 
reported  to  the  intestate,  who  afterwards  paid  to  the  defendant 
in  fall  their  account  rendered  for  the  purchase  of  the  shares 
which  the  defendants  reported  they  had  in  their  possession 
for  him.  After  the  death  of  the  intestate  the  plaintiff  as 
administrator,  &c.,  demanded  the  shares,  and  the  defendants 
tendered  them  certificates  for  the  number  of  shares  claimed 
to  have  been  purchased,  bearing  date  the  21st  day  of  October, 
1884.  The  shares  of  stock  purchased  for  the  account  of  the 
intestate  were  bought  or  ordered  to  be  bought  in  May,  1881. 
These  shares  were  refused  by  the  plaintiff.  The  plaintiff  in 
his  affidavit  avers  his  ignorance  as  to  whether  the  defendants 
purchased  any  shares  of  stock  for  the  decedent,  or  whether 
they  sold  him  shares  of  their  own.  They  are  ignorant  as  to 
whether  the  defendants  sold  and  converted  the  decedent's 
shares,  or  whether  they  used  them  in  their  own  business  as 
their  own,  and  is  therefore  unable  to  frame  a  complaint.  In 
other  words  the  plaintiff  is  ignorant  as  to  whether  he  has  a 
cause  of  action.  But  such  want  of  knowledge  on  his  part  is 
no  justification  for  the  order  in  question.  He  should  know 
before  commencing  his  action  the  true  cause  thereof,  and  its 
substance  should  be  set  out.  The  mere  fact  that  the  defend- 
ants, upon  the  plaintiff's  request,  delivered  to  him  shares  of 
stock,  the  certificate  of  which  bore  a  recent  date,  does  not 
show  either  that  the  defendant  had  converted  the  decedent's 
shares,  or  that  they  did  not  have  at  all  times  in  their  posses- 
sion sufficient  shares  of  the  stock  in  question  to  answer  the 
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demand  of  the  decedent  in  his  lifetime,  or  the  plaintiff  after 
his  death. 

Unless  there  was  an  express  agreement  that  the  defendants 
would  hold  the  decedent's  shares  for  him,  a  sale  thereof,  if 
tbey  still  had  remaining  in  their  possession  a  sufficient  number 
of  shares  to  replace  the  decedent's  shares  when  demanded,  the 
defendants  would  not  be  liable  for  any  damages  {Zausng  agt. 
Hart,  58  N.  F.,  429 ;  Levy  agt.  Loeb,  85  N.  F.,  865). 

The  latter  case  does  not  conflict  with  the  former  on  this 
point.  The  defendants  may  have  had  the  decedent's  shares 
standing  in  their  own  name,  the  same  being  so  placed  after 
they  had  purchased  the  same  for  him,  they  being  entitled  to 
hold  the  same  for  the  sum  remaining  unpaid  thereon,  and 
upon  the  plaintiffs  request  transferred  the  same  and  obtained 
a  new  certificate  therefor.  In  the  absence  of  any  allegation 
to  the  contrary  it  is  not  necessary  or  proper  to  indulge  in  an 
implication  of  either  breach  of  duty  or  positive  wrong  on  the 
defendants'  part.  Such  implication  can  only  arise,  when  the 
facts  stated  give  rise  to  such  an  implication  necessarily,  and 
that  is  not  this  «ase.  I  have  not  deemed  it  necessary  to  con- 
sider the  defendants'  affidavit  which  was  submitted  on  the 
motion  which  of  itself  dispels  such  implication,  but  have  con- 
sidered the  plaintifiPs  affidavit  exclusively. 

The  motion  to  vacate  the  order  is  granted. 


IT  ■  -  » 
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N.  Y.  COMMON  PLEAS. 

Annie  Rosenthal  agt.  Solomon  M.  Grouse. 

DUitriet  courts —  Orders  in  —  Attachment  —  Appeal  —  Oods  of  OwU  Pro- 
cedure, sections  2917,  3311  —  Afanner  of  granting  attachments  in  district 
courts — yd  appeal  lies  from  an  order  of  a  district  court  refusing  to  vacate 
an  eUtachment —  Conflicting  provisions  of  the  Code  of  CivU  Procedure. 

The  proceedings  in  a  district  court  incident  to  the  application  for  the 
granting  and  the  execution  of  the  warrant  of  attachment,  and  the  duties 
of  the  justice  and  the  clerk  with  respect  to  those  proceedings,  are  now 
the  same  as  are  prescipibed  by  the  district  court  act;  but  if  we  wish  to 
ascertain  when  and  for  what  causes  an  attachment  may  be  granted,  for 
what  reason  it  may  be  dissolved,  and  what  effect  upon  the  action 
wtU  be  produced  by  the  vacating  of  the  attachment,  we  must  look  to 
article  4  of  the  Code  of  Civil  Procedure. 

By  section  2917  of  the  Code  of  Civil  Procedure  the  attachment  is  now 
only  a  provisional  remedy,  and  an  error  of  the  justice  in  regard  to  such 
a  remedy  will  not  cause  the  reversal  of  the  judgment  if  the  action  were 
properly  decided  upon  its  merits. 

At  present  there  is  no  remedy  for  a  party  aggrieved  if  a  district  court  errs 
in  upholding  or  in  vacating  a  provisional  remedy.  The  decision  of  the 
justice  cannot  be  reviewed  on  appeal  (Tliis  is  adverse  to  Lang  agt.  Marks, 
66  How.,  127). 

The  provisions  of  section  3210  and  of  3211  of  the  Code  of  Civil  Procedure 
in  relation  to  provisional  remedies  in  the  district  civil  courts,  are  in 
conflict. 

General  Terrriy  Aprils  1885. 

Before  Daly,  C.  «/.,  and  Van  Hoesen.  J. 

Defendant  appeals  from  a  judgment  rendered  in  favor  of 
the  plaintiff  in  the  fifth  district  court,  and  also  from  an  order 
denying  a  motion  made  by  the  defendant  to  vacate  a  warrant 
of  attachment  issued  against  the  property  of  the  defendant. 

Blumensieil  dk  Birsch,  for  defendant,  contended  that  the 
question  whether  the  attachment  was  properly  issued  may  be 
presented  on  appeal,  and  the  judgment  may  be  reversed,  for 
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error  in  issuing  the  attachment  {Oiiing  Lang  agt  Mark$^ 
65  £faw.y  12T). 

ff.  Jasephj  for  plaintiff 

Van  Hobskn,  J.  —  Section  3210  of  the  Code  provides  that 
article  3  of  title  2  of  chapter  19  shall  apply  to  the  district 
courts,  except  as  otherwise  provided  in  section  321 1.  Article  3 
relates  to  arreets  in  actions  in  justices'  courts,  and  embraces 
all  sections  from  2894  to  2904,  both  included.  Section  3211 
then  provides  that  article  3  shall  not  apply  to  arrests  in 
actions  in  district  courts.  Here  we  have  two  sections,  one 
providing  that  article  3  shall  apply,  and  the  other  that  it  shall 
not  Surely  the  attention  of  the  legislature  should  be  called 
to  these  conflicting  provisions.  Section  3210  also  provides 
that  article  4  of  title  2  of  chapter  19  shall  apply  to  tbe 
district  courts,  except  as  otherwise  provided  in  section  3211. 
Article  4  relates  to  attachments  in  justices'  courts,  and 
embraces  all  sections  from  2905  to  2918,  both  included. 
Section  3211  provides  that  the  manner  of  applying  for,  of 
granting  and  of  executing  an  attachment  and  the  proceedings 
thereupon  and  with  re6p>ect  thereto,  as  prescribed  by  article  4, 
tide  2,  chapter  19,  sections  2905-2918,  shall  be  subject  to 
what  ?  To  those  unrepealed  statutes  specially  applicable  to 
district  courts  that  prescribe  the  duties  of  justices  and  of 
clerks,  and  that  regulate  '^  the- mode  of  transacting  business^ 
in  an  action  in  the  district  courts.  I  have  refrained  from 
commenting  on  a  ludicrous  blunder  in  grammar  to  be  found 
in  the  last  clause  of  the  section. 

Everyone  can  see  that  the  language  of  section  3211  is  ill 
cliosen  and  obscure,  and  it  is  not  easy,  therefore,  to  ascertain 
the  meaning  of  the  codifier.  In  his  note  to  that  section,  Mr. 
Throop  says  that  he  intended  "  to  abolish  a  warrant  of  arrest 
and  an  attachment  as  process  for  the  commencement  of  an 
action,  and  to  substitute  the  appropriate  provisional  remedied 
therefor,  as  provided  in  chapter  19."     With  respect  to  orders 
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of  airefity  Mr.  Throop  has  snooeeded  in  froBtrating  bis  own 
intention,  for,  as  I  have  already  said,  section  3211  provides 
expressly  that  chapter  19  shall  not  apply  to  orders  of  arrest  in 
district  courts.  With  respect  to  warrants  of  attachment  he 
has,  I  believe,  in  a  measure  succeeded  in  cari^nng  out  his 
purpose.  As  was  said  in  SiUlivan  agt.  Presbee  (9  Daly,  552), 
article  4,  title  2,  chapter  19  prescribes  the  cases  in  which  an 
attachment  may  be  granted,  but  the  method  of  applying 
for  a  warrant  and  the  duties  that  fall  upon  the  justice  and  the 
derk  respectively  remain  the  same  as  they  were  under  the 
district  court  act  of  1857,  which  is  a  statute  specially  applica- 
ble to  district  courts,  and  which  has  never  been  repealed. 

The  proceedings  incident  to  the  application  for  the  grants 
ing  and  the  execution  of  the  warrant  of  attachment,  and  the 
duties  of  the  justice  and  the  clerk  with  respect  to  those  pro- 
ceedings, are  now  the  same  as  are  prescribed  by  the  district 
court  act;  but  if  we  wish  to  ascertain  when  and  for  what 
causes  an  attachment  may  be  granted,  for  what  reason  it  may 
be  dissolved,  and  what  effect  upon  the  action  will  be  produced 
by  the  vacating  of  the  attachment,  we  must  look  to  article  4. 
Section  2917  expressly  declares  that ''  vacating  the  attachment 
does  not  affect  the  jurisdiction  of  the  justice  to  hear  and  determ- 
ine the  action  where  the  defendant  has  appeared  generally 
in  the  action,  or  where  the  summons  was  personally  served 
upon  him,  or  where  he  is  indebted  jointly  with  another  defend- 
ant who  has  appeared,  or  been  personally  served."  In  short, 
the  attachment  is  now  only  a  provisional  remedy,  and  an  error 
of  the  justice  in  regard  to  such  a  remedy  ought  not  to  cause  the 
reversal  of  the  j'udgment,  if  the  action  were  properly  decided 
upon  its  merits. 

In  the  case  of  Lang  agt.  Marks  (65  How.  Pr.,  127),  the 
court  said  that  the  Code  of  Civil  Procedure  had  made  ^^no 
change  whatever  in  any  respect  in  the  district  court  act,  except 
to  require  that  an  action  should  always  be  commenced  by 
summons."  It  is  evident  that  when  the  decision  in  La/ng  agt. 
Mckrka  was  made,  the  attention  of  the  court  had  not  been  called 
Vol.  I         67 
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to  the  case  of  StUlivan  agt  Presbee  (9  Z>a2^,  552).  The  ooort, 
in  Sullivan  agt.  PreAee^  had  examined  the  sections  that  were 
under  consideration  in  Lang  agt  Mark^^  and  had  held  that  sec- 
tion 3211  did  no  more  than  prescribe  the  manner  of  suing  oat 
and  executing  a  warrant  of  attachment.  As  part  of  the  manner 
of  granting  an  attachment,  it  provided  that  the  justice  and  the 
clerk  should  each  continue  to  write  his  name  on  the  warrant  in  the 
place  and  in  the  way  that  the  district  court  act  had  prescribed. 
These  formalities  it  may  have  been  of  small  consequence  to  pre- 
serve, but  that  was  not  the  affair  of  the  courts ;  the  legislature 
had  seen  iit  to  adopt  the  confused  language  of  the  codifier 
and  the  duty  was  devolved  upon  the  court  of  construing  it 
But  in  everything,  save  regulating  the  manner  of  issuing  and 
executing  warrants  of  attachments,  the  sections  of  article  4, 
title  2,  chapter  19,  were,  to  apply.  Indeed,  in  Lang  agt. 
MarlcSy  the  court  holds  that  section  2917  does  apply.  If  that 
be  conceded  the  error  in  the  decision  of  Lang  agt.  Marks  is 
manifest,  for  there  can  be  no  doubt  that  the  section  last  named 
does  radically  and  entirely  change  the  practice  that  prevailed 
under  the  district  court  act.  Under  that  act  the  setting  aside 
of  the  attachment  necessitated  the  dismissal  of  the  action. 
The  attachment  was  original  process,  aud  if  that  were  set 
aside  the  suit  fell  with  it,  for  the  defendant  could  not  be  held 
to  answer  a  process  that  had  been  annuled  and  held  for 
naught.  In  Lam^  agt.  Marks  the  court  said,  that  because  the 
manner  of  obtaining  and  executing  the  warrant  was  preserved 
it  followed  necessarily  that  the  effect  of  vacating  the  warrant 
must  be  the  same  as  it  had  been  under  the  district  court  act 
This  did  not  follow.  Section  2917  expressly  provides  against 
such  a  result,  and  declares  that,  notwithstanding  the  dissolv- 
ing of  the  attachment,  the  justice  shall  proceed  to  try  the 
issues  and  to  render  judgment.  On  the  ground  that  Lang  agt. 
Marks  overlooked  the  decision  of  this  court  in  Sullivan 
agt.  Presbee,  as  well  as  on  the  ground  that  it  was  erroneously 
decided,  we  cannot  regard  it  as  an  authority  to  be  followed. 
If,  under  section  2917,  the  warrant  is  only  a  provisions! 
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remedy,  the  diBpositioD  of  which  does  not  involve  the  merita 
of  the  action  or  the  process  by  which  the  defendant  is  brought 
to  the  court,  it  cannot  be  said  that  the  judgment  is  erroneous, 
though  the  justice  may  have  erred  in  upholding  the  attach- 
ment. If  there  were  no  error  in  the  judgment  in  the  district 
court,  there  can  be  no  error  in  the  judgment  when  it  is 
brought  into  the  appellate  court  for  review.  We  find  no 
error  in  the  judgment,  for  the  defendant  in  hia  answer  admits 
that  he  owes  the  claim  upon  which  the  suit  was  brought. 
The  judgment  must,  therefore,  be  affirmed. 

It  may  be  asked,  what  remedy  has  the  party  aggrieved  if  a 
district  court  errs  in  upholding  or  in  vacating  a  provisional 
remedy  ?  At  present  there  is  no  remedy ;  there  is  a  castis 
omissus.  Just  as  the  legislature,  in  1882,  found  it  neces- 
sary to  amend  section  3191  of  the  Code  so  as  to  provide 
for  a  review  by  this  court  of  orders  of  the  marine  court 
that  '^  granted,  refused,  continued  or  modified  a  provisional 
remedy,"  so  now  it  is  indispensable  that  there  should  be  fur- 
ther legislation  if  there  is  to  be  an  appeal  from  the  orders  of 
the  district  courts  with  respect  to  provisional  remedies. 
As,  prior  to  the  Code  of  Civil  Procedure,  there  was  no  such 
thing  as  a  provisional  remedy  in  a  district  court,  it  is  easy  to 
see  why  no  provision  has  been  made  for  an  appeal  in  such  a 
case  as  this. 

We  cannot  disturb  the  action  of  the  district  court  m  refus- 
ing to  set  aside  the  attachment. 
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In  the  Bttste  of  Jmdm  TUbj,  deceMed. 


^:-  •  SURROGATE'S  OOITRT. 


In  the  Estate  of  Jambs  Tilbt,  deoeased. 

BwrrogaU  ^Appe(U^P9wer  of  the  iurrogaU  to  extend  the  Un^ 
to  make  a  eaee  on  appeal —  Oode  of  OivA  Ptoeedure,  eeettont  2572,  2577. 

The  reqairemento  of  aectioiu  2572  and  2577  of  the  Code  of  Civil  Prooedure 
N;  and  the  requirements  of  Rales  82  and  83  of  the  Genetul  Roles  of 

i:  ^  Practice,  are  entirely  independent  of  each  other,  and  the  surrogate  may 

at  any  time  after  the  entry  of  the  decree  or  order  sought  to  be  reviewed. 
y .  extend  the  time  for  malLing  and  serving  a  case,  even  though  the  appeal 

has  not  been  perfected,  provided  that  the  time  for  perfecting  it  is  as  yet 

unexpired. 

New  York  oountyj  Aprils  1885. 

RoLLDfSy  S.  —  This  is  an  application  tor  an  extension  of 
time  witiiin  which  to  make  a  case  on  appeal.  It  is  nrged  in 
opposition  that  the  surrogate  is  powerless  to  grant  it  because 
{  of  the  fact  that  the  security  required  by  section  2577  of  the 

Code  of  Civil  Procedure  has  not  been  filed,  and  that  accord- 
iuglj  the  appeal  is  for  no  purpose  effectual.  It  is  true  that, 
for  the  reason  specified,  the  appeal  is  as  yet  incomplete,  but 
the  time  within  which  it  may  be  perfected  has  not  yet  expired. 

Rule  32  of  the  General  Rules  of  Practice,  provides  that  on 
appeal  from  this  court  a  case  must  be  made  and  served  within 
ten  days  after  service  of  a  copy  of  the  decree  or  order  appealed 
from  ;  but  it  also  provides  that  further  time  may  be  allowed 
by  the  surrogate. 

Rule  83  declares  that  if  a  party  omits  to  make  a  case  within 
the  time  limited  by  Rule  32  (that  is,  within  ten  days,  plus  sncli 
further  time,  if  any,  as  may  have  been  allowed)  he  shall  be 
deemed  to  have  waived  his  right  thereto. 

Now,  if  the  opposition  to  this  application  is  well  founded, 
and  the  time  for  making  a  case  cannot  be  enlarged  while  the 
appeal  is  still  unperfected,  it  follows  that  the  appellant  must, 
at  the  peril  of  utterly  losing  his  right  for  a  review  of  such 
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alleged  errors  as  took  place  at  the  trial,  bnt  are  not  part  of 
the  record,  either  prepare  and  serve  a  case  within  precisely 
ten  days  or  within  the  ten  dajs  file  securitj.  No  snch  result 
can  have  been  contemplated  bj  the  statute  regulating  the 
procedure  on  appeal,  or  by  the  rules  of  practice  above  cited. 

Section  2572  of  the  Code  provides  than  an  appeal  by  a 
party  must  be  taken  within  thirty  days  after  service  of  the 
decree  or  order  from  which  the  appeal  is  taken. 

Section  2577,  as  has  been  stated  already,, requires  that  an 
undertaking  shall  be  given  before  such  appeal  can  be  made 
effectual. 

I  think  that  these  requirements  and  the  requirements  oi  the 
rules  are  entirely  independent  of  each  other,  and  that  the 
surrogate  may  at  any  time  after  the  entry  of  the  decree  or 
order  sought  to  be  reviewed,  extend  the  time  for  making  and 
serving  a  case  even  though  the  appeal  has  not  been  perfected, 
provided  that  the  time  for  perfecting  it  is  as  yet  unexpired 
{Sails  agt.  BuOer,  27  Scv}.  Pr,,  133). 

Application  granted. 


SOTREME  COURT. 

HsNBT  Hilton  agt.  Thb  Thiutt-foitbth  Stbbbt  Railroad 

Company. 

AxFRKD  M.  LooMis  and  others  agt.  The  Sakx. 

Street  raUroadi  —  Neeetmry  eonmnU  to  the  buUcUng  of  iuch  road  —  ConmnJl 
qf  fh$  ownen  of  onehtAf  in  value  of  the  property  bounded  on  eaeh  streei 
or  portion  €f  etreet  neceeeary. 

The  constitutional  and  statutoiy  provisions  in  reference  to  the  conBtmc- 
tion  and  operation  of  street  railroads  makes  it  necessary  to  have  the 
consent  of  the  owners  of  one-half  in  value  of  the  property  bounded  on 
each  street  or  portion  of  a  street  upon  which  it  is  proposed  to  construct 
a  raUroad,  and  not  merely  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  upon  the  whole  of  the  route  over  which 
it  is  proposed  to  buUd  the  road. 
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If  that  IB  not  done,  then  the  building  of  the  road  moBt  be  authorized  by 

the  commissioneri  appointed  by  the  general  term  of  the  supreme  court 

and  by  the  general  term  itself. 
As  a  railroad  constructed  in  a  public  street  without  authority  would  be  a 

public  nuisance,  the  burden  of  proof  is  upon  the  defendant,  to  show 

that  it  has  such  authority. 

I^ew  York  Chambers^  AprUj  1885. 
Horaoe  RuMefl^  for  plaintifE. 

* 

WakemuMk  <k  Lattingj  for  defendant. 

Ahdbews,  J.  —  These  are  motions  to  continue  injanetions 
restraining  the  defendant  from  constructing  a  surface  raib*oad 
in  Thirty-fourth  street,  in  the  city  of  New  York,  daring  the 
pendency  of  the  actions. 

The  defendant  is  a  corporation  organized  under  chapter 
252  of  the  Laws  of  1884,  for  the  purpose  of  constructing  and 
operating  a  street  surface  railroad,  the  route  of  which,  u 
stated  in  its  certificate  of  incorporation,  is  to  be  from  the  foot 
of  Forty-second  street,  at  the  Hudson  river,  through  Forty- 
second  street  to  the  Tenth  avenue;  thence  through  Tenth 
avenue  to  Thirty-fourth  street ;  thence  through  Thirty-fourth 
street  to  the  East  river ;  and  also  through  Thirty-fourth  street 
from  Tenth  avenue  to  the  North  river. 

A  resolution  giving  the  consent  of  the  common  council  to 
the  construction  of  such  a  road  upon  said  route  was  passed 
December  20,  1884,  and  having  been  returned  by  the  mayor 
without  his  approval  or  objections  thereto,  became  adopted 
on  December  27,  1884,  as  provided  by  section  75  of  chapter 
410  of  the  Laws  of  1882.  Soon  afterwards  the  defendant 
commenced  work  and  was  proceeding  to  construct  a  railroad 
upon  that  portion  of  said  route  lying  between  Sixth  and 
Fifth  and  Fifth  and  Madison  avenues,  when  these  actions 
were  commenced  and  the  further  prosecution  of  the  work 
restrained  by  injunctions  granted  therein. 

The  plaintiffs  are  the  owners  of  property  fronting  on 
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Thirty-fourth  street,  between  Sixth  and  Lexington  avenaes, 
and  claim  that  their  property  will  be  greatly  injured  by  the 
construction  and  operation  of  the  defendant's  proposed  road, 
and,  if  such  claim  be  well  founded,  can  undoubtedly  maintain 
these  actions,  if  such  construction  and  operation  are  not 
authorized  by  law.  The  construction  and  operation  of  street 
railroads  in  this  state  are  provided  for  and  regulated  by 
section  18  of  article  3  of  the  Oonstitution,  and  chapter  252  of 
the  Laws  of  1884.  The  portion  of  said  section  18  applicable 
to  the  matter  is  as  follows :  '^  No  law  shall  authorize  the  con- 
struction or  operation  of  a  street  railroad  except  upon  the 
condition  that  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  on,  and  the  consent  also  of 
the  local  authorities  having  the  control  of  that  portion 
of  a  street  or  highway  upon  which  it  is  proposed  to 
construct  or  operate  such  railroad  be  first  obtained,  or  in  case 
the  consent  of  such  property  owners  cannot  be  obtained,  the 
general  term  of  the  supreme  court,  in  the  district  in  which  it 
is  proposed  to  be  constructed,  may,  upon  application,  appoint 
three  commissioners  who  shall  determine,  after  a  hearing  of 
all  parties  interested,  whether  such  railroad  ought  to  be  con- 
structed or  operated,  and  their  determination,  confirmed  by 
the  court,  may  be  taken  in  lieu  of  the  consent  of  the  property 


owners." 


This  provision  of  the  constitution  is  incorporated  in  said 
diapter  252  of  the  Laws  of  1884,  in  which  it  is  also  provided 
that  "  for  the  purposes  of  this  act  the  value  of  the  property 
so  bounded  shall  be  ascertained  and  determined  from  the 
assessment-roll  of  the  city  or  town  in  which  such  property  is 
situated,  confirmed  or  completed  last  before  the  local  author- 
ities shall  have  given  their  consent." 

The  defendant  having  become  incorporated  under  said  act, 
and  having  obtained  the  consent  of  the  local  authorities  to  the 
construction  and  operation  of  its  proposed  road,  claims  to  have 
also  obtained  the  requisite  consents  of  property  owners,  while 
the  plaintiffs  insist  that  all  the  consents  so  obtained  do  not 


AM  HOWABira  PIULCrnOB  RBPOBTB. 

Hilton  agt  The  Thirtj-f oarth  Street  Bailroftd  Oompeny. 

represent  the  one-half  in  valne  of  the  property,  the  consent 
of  whose  owners  is  made  necessary  by  the  constitution  and 
statnte  aforesaid.  Whether  or  not  consents  to  the  neoessaiy 
amount  have  been  obtained  by  the  defendant  cannot  be 
determined  by  a  mere  arithmetical  calculation,  but  depends 
upon  the  decision  of  several  questions  of  law  and  fact,  some 
of  which  are  of  considerable  difficulty.  The  first  question  to 
be  dealt  with  is  whether  it  is  necessary  for  the  defendant  to 
have  the  consents  of  the  owners  of  one-half  in  valne  of  the 
property  bounded  on  each  street  or  portion  of  street  upon 
which  it  is  proposed  to  construct  the  railroad,  or  whether  the 
requirements  of  the  constitution  and  the  statute  will  be  satisfied 
if  the  defendant  has  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  upon  the  whole  of  the  route 
over  which  it  proposes  to  build  its  road. 

The  learned  counsel  for  the  defendant  contends  that  the 
latter  view  is  the  correct  one,  but  after  a  careful  consideration 
of  his  argument  I  am  not  able  to  concur  with  him  on  this 
point.  The  constitution  and  the  statute  require  the  defend- 
ant to  obtain  ^'  the  consent,  in  writing,  of  the  owners  of  one 
half  in  value  of  the  property  bounded  on  *  *  *  that 
portion  of  a  street  or  highway  upon  which  it  is  proposed  to 
construct  or  operate  such  railroad."  The  language  here  used 
is  so  clear  and  explicit  as  to  make  it  difficult  to  argue  about 
the  matter  at  all.  I  do  not  see  how  there  can  be  any  well 
founded  doubt  as  to  the  sense  in  which  the  words  ^*  street "  and 
'^  highway  "  are  used.  Streets  and  highways  are  both  roads, 
and  for  certain  purposes  every  public  street  is  a  highway. 
As  a  rule,  however,  in  law  and  in  common  understanding, 
based  upon  long  continued  osage,  a  '^  street "  and  a  ^^  high- 
way "  mean  two  differeiit  things.  '^  Strictly,  a  street  is  a 
paved  way  or  road,  but  the  term  is  used  for  any  way  or  road 
in  a  city  or  village  "  (Brace  agt.  N.  Y.  CerUral  R.  B,  Oo,, 
27  N.  F.,  271).  I  have  no  doubt  that  the  words  "street" 
and  "  highway ''  have  the  same  meaning  respectively  in  the 
constitution  that  the  former  has  in  almost  innumerable  laws 
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relating  to  dtiee  and  incorporated  villages,  and  that  the  latter 
has  in  the  body  of  laws  of  this  state  known  as  the  "  highway 
acts."  Nor  is  there  any  ambignity  in  the  phrase  ^^  that  por- 
tion of  a  street  or  highway." 

It  is  stated  by  connsel  that  when  this  amendment  of  the 
constitution  was  originally  submitted  to  the  commission,  it 
contained  the  words  ^^  each  street,'^  and  that  the  words  ^^  a 
street"  were  sabstitnted  therefor,  and  he  infers  that  snch 
change  has  some  significance.  It  seems  to  me,  however,  that 
'^  a  street"  means  the  same  as  '^  any  street,"  and  that  the  phrase 
^  that  portion  of  a  street  or  highway  "  has  the  same  meaning 
and  effect  as  the  phrase  "  that  portion  of  each  street  or  high- 
way "  would  have  had  if  the  latter  had  been  employed. 

I  think  that  the  plain  and  unequivocal  meaning  of  the  con- 
stitution and  the  act  of  1884  is,  that  when  it  is  proposed  to 
construct  a  surface  railroad  along  the  whole  length  of  a  street, 
or  along  the  whole  length  of  several  streets,  it  is  necessary  to 
first  obtain  the  consent  in  writing  of  the  owners  of  one-half 
in  value  of  the  property  bounded  upon  the  whole  length  of 
snch  street,  or  upon  each  of  said  streets,  as  the  case  may  be ; 
and  when  it  is  proposed  to  construct  a  surface  railroad  open 
a  portion  of  a  street,  or  upon  portions  of  several  streets,  it  is 
necessary  to  first  obtain  the  consent  in  writing  of  the  owners 
of  one-half  in  value  of  the  property  bounded  upon  such  por- 
tion of  the  one  street,  or  upon  such  portions  of  each  street  as 
is,  or  are,  to  be  built  upon.  Oonfirmation  of  this  view  of  the 
meaning  of  the  constitution  and  the  statute,  if  confirmation 
were  needed,  could  be  found  by  a  consideration  of  one  of  the 
evils  which  undoubtedly  led  to  the  adoption  of  the  constitu- 
tional amendment  in  question,  and  which  it  was  intended  to 
remedy.  It  was  formerly  claimed  that  the  common  council 
of  the  city  of  I^ew  York  possessed  the  power  to  authorize 
the  construction  of  surface  railroads  upon  the  streets  of  that 
city,  and  in  the  year  1850,  and  the  several  years  immediately 
subsequent  thereto,  ordinances  were  adopted  authorizing  pri- 
vate individuals  to  construct  a  number  of  such  roads,  and, 
You  I  58 
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among  others,  one  whose  route  was  partly  through  Broadway. 
A  protracted  litigation  followed,  and  it  was  finally  decided  by 
the  court  of  appeals  that  the  common  council  did  not  possess 
this  power  {MilAau  agt.  Sharps  27  J!^.  JT.,  612).  Pending 
this  litigation  the  legislature  passed  an  act  (chapter  140,  Law$ 
qf  1854)  forbidding  the  common  councils  of.  cities  to  permit 
railroads  to  be  constructed  within  their  limits  without  the 
consent  of  a  majority  in  interest  of  the  owners  of  property 
upon  the  streets  in  which  the  railroads  were  to  be  constructed, 
but  also  confirming  grants  already  made. 

In  1860  another  law  was  passed  {chofp.  10),  which  provided 
that  no  railroad  should  be  constructed  upon  any  of  the  streets 
of  the  city  of  New  York  except  under  the  authority  of  the 
legislature,  to  be  thereafter  granted ;  and  at  the  same  session 
a  number  of  acts  were  passed  authorizing  the  construction  of 
railroads  in  said  city  {Jjoms  of  1860,  chapa.  511,  512,  513, 
514  wnd  515). 

Further  litigation  followed,  the  city  as  well  as  property 
owners  contesting  the  right  of  the  legislature  to  pass  these 
laws ;  but  the  validity  of  such  acts  was  finally  established  by 
the  court  of  last  resort  {Peopls  agt.  Kerr^  27  i^T.  y.,  188). 
This  decision  was  rendered  in  1863,  and  from  that  time  until 
the  adoption  of  the  constitutional  amendment,  which  took 
effect  on  January  1, 1875,  the  legislature  continued  to  exercise 
exclusive  control  over  the  construction  of  railroads  in  said 
city.  There  can  be  no  reasonable  doubt  that  the  oft  repeated 
remonstrances  of  owners  of  property  in  the  city  of  New  York, 
who  felt  aggrieved  by  the  injury  done,  or  which  it  was  feared 
would  be  done,  to  their  property  by  the  constmction  of  some 
of  these  roads,  was  largely  instrumental  in  securing  the  adop- 
tion of  such  amendment  of  the  constitution,  which  was  intro- 
duced by  an  ex-mayor  of  that  city  {Journal  of  OonstituUonal 
Commission^  pp.  80  cmd  87). 

Now,  an  examination  of  the  resolutions  of  the  common 
council,  and  of  the  acts  of  the  legislature  authorizing  the  con- 
struction of  railroads  in  the  city  of  New  York,  and  of  the 
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cases  in  which  the  numerous  and  bitter  legal  contests  in  regard 
to  such  construction  are  reported,  shows  that  wliile  property 
9mmm  had  a  general  ground  of  complain^  hflnanefi  of  the 
number  and  character  of  I3xe  roads  so  authorized,  they  had 
also  a  special  and  particular  grievance,  which  was  this  :  The 
building  of  a  road  might  be  authorized  which  was  to  run 
through  portions  of  many  different  streets,  and  the  owners  of 
property  on  most  of  such  streets  might  desire  to  have  the 
road  built  The  owners  of  property  on  one  street  might, 
however,  consider  that  the  construction  of  the  road  through 
that  street  would  be  ruinous  to  their  property,  and  it  might 
be  entirely  practicable  to  construct  the  road  through  the  other 
streets  without  going  through  that  one  street.  Still,  no  mat- 
ter how  injurious  to  their  property  or  how  unnecessary  that 
the  road  should  pass  through  that  particular  street,  the  owners 
of  property  upon  it  were  absolutely  without  remedy  if  the 
promoters  of  the  project  saw  fit  to  insist  that  such  street  should 
be  included  in  the  route.  It  may  well  be  that  it  was  this 
speciai,  and  in  some  cases  almost  unendurable  grievance,  which 
led  to  the  .adoption  of  the  constitutional  amendment  in  its 
present  form,  and  that  it  was  framed,  as  it  is,  with  the  express 
purpose  and  design  that  the  owners  of  property  upon  every 
street  through  which  it  is  proposed  to  construct  a  railroad, 
shall,  at  least,  have  a  right  to  be  heard  before  the  railroad  is 
built.  In  other  words,  if  it  were  proposed  to  construct  a 
railroad  in  Fifth  avenue  or  Broadway,  in  the  city  of  New 
York,  that  the  owners  of  property  on  each  of  those  streets 
should  have  the  right  to  determine,  in  the  first  instance, 
whether  the  road  should  be  built,  and  not  the  owners  of  prop- 
erty on  Twelfth  avenue  or  avenue  C  or  some  other  remote 
street  which  might  be  included  in  the  ^'  route  "  of  the  proposed 
road. 

The  objection  that,  if  this  view  be  correct,  the  owners  of 
property  on  a  single  street,  or  even  a  single  block,  might  pre- 
vent the  construction  of  a  railroad  necessary  for  the  con- 
venience of  the  general  public,  has  no  force.     The  constitution 
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and  the  act  of  1884  both  provide  that  if  the  requisite  conBents 
of  owners  of  property  cannot  be  obtained  the  general  term  of 
the  supreme  court  shall  appoint  three  commissioners,  who 
shall,  after  hearing  all  parties,  decide  whether  the  road  shall 
be  built,  and  their  determination,  when  confirmed  by  the 
court,  is  final.  Thirty-fourth  street.  Tenth  avenue  and  Forty- 
second  street,  the  route  of  the  defendant's  proposed  road,  are 
separate  streets,  laid  out  as  such  upon  the  map  of  the  dtj 
filed  by  the  commissioners  appointed  under  chapter  1 1 6  of  the 
Laws  of  1807,  and,  in  my  opinion,  before  such  road  can  be 
lawfully  constructed  the  consent  of  the  owners  of  one-half  in 
value  of  the  property  bounded  upon  that  portion  of  each  of 
those  streets  upon  which  it  is  proposed  to  buQd  the  road, 
must  first  be  obtained ;  or  the  building  of  the  road  must  be 
authorized  by  commissioners  appointed  by  the  general  term 
of  the  supreme  court  and  by  the  general  term  itself. 

The  next  question  to  be  considered  is  how  the  value  of  the 
property  is  to  be  ascertained. .  The  constitution  requires  the 
<<  consent  of  the  owners  of  one-half  in  value,"  which  I  suppose 
must  mean  the  actual  value.  The  statute,  doubtless  with  the 
view  of  avoiding  the  great  difficulties  that  would  arise  in 
attempting  to  obtain  a  valuation  of  each  piece  of  property, 
provides  that  the  value  shall  be  ascertained  and  determined 
from  the  assessment-roll  of  the  city  or  town  in  which  the 
property  is  situated,  confirmed  or  completed  last  before  the 
local  authorities  shall  have  given  their  consent. 

If  property  upon  a  street  is  assessed  fairly  and  uniformly  it 
will,  of  course,  make  no  difference  in  the  result  whether  the  con- 
sents obtained  are  of  the  owners  of  one*half  in  actual  value 
or  one-half  in  assessed  value.  No  point  is  raised  in  this  case 
as  to  any  irregularity  of  assessment,  and  it  is  not  necessary  for 
me  to  consider  whether  the  provisions  of  the  constitution  and 
statute  are  in  contlict.  A  question  is  raised,  however,  with 
reference  to  property  which  is  exempt  from  taxation. 

Formerly  property  exempt  from  taxation  was  not  valued 
upon  the  books  provided  for  in  dhaptor  802  of  the  Laws  of 
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1859,  called  '^  the  annual  record  of  the  assessed  valuation  of 
real  and  personal  estate,"  of  which  the  assessment-rolls  are 
copies.  The  practice  was  changed  in  this  respect  a  few  years 
since,  owing  to  a  difficulty  which  arose  in  regard  to  assessments 
for  local  Improvements.  Section  7  of  chapter  526  of  the  Laws 
of  1840  provided,  in  substance,  that  no  assessment  for  any 
local  improvement  should  be  imposed  upon  real  property  to 
an  amount  more  than  one-half  the  value  of  such  property,  as 
valued  by  the  ward  assessors  (now  deputy  tax  commissioners). 
Churches  and  other  property  exempt  from  taxation,  and  there- 
fore not  valued  on  the  tax  books,  were  liable  to  be  and  were 
assessed  for  local  improvements.  Many  such  assessments 
were  vacated  by  the  courts,  because,  as  there  was  no  valuation 
at  all,  it  was  impossible  to  say  that  the  assessment  did  not 
exceed  the  limits  of  one-half  the  value  as  prescribed  bv  said 
act  of  1840. 

To  remedy  this  difficulty  the  practice  was  instituted,  and 
now  continues,  of  valuing  all  property  exempt  from  taxation, 
and  such  values  appear  upon  the  tax  books.  It  was  objected 
that  the  tax  officers  had  no  power  to  value  property  except  for 
the  purpose  of  taxation,  but  such  objections  have  been  over- 
ruled by  the  courts,  and  it  has  been  decided  that  such  valua- 
tions furnish  the  criterion  for  determining  whether  an  assess- 
ment for  a  local  improvement  exceeds  one-half  the  value  fixed 
as  required  by  said  act  of  1840  {Matter  of  St,  MarKs  Ckwroh^ 
11  Hun,  881;  74  N.  T,  610).  Now  it  is  clear  that  the 
method  pursued  in  making  up  the  gross  valuations  of  prop- 
erty upon  a  street  must  be  the  same  as  that  followed  in 
calculating  the  amounts  of  the  consents  of  the  owners.  That 
is  to  say,  it  will  not  do  to  take  the  assessed  value  of  a  particu- 
lar piece  of  property  in  calculating  the  gross  valuations,  and 
then  value  the  same  property  half  as  much  again  in  determ- 
ining the  amount  of  the  consents ;  the  methods  pursued  must 
be  consistent,  and  either  the  assessed  or  the  estimated  value 
must  be  used  on  both  sides  of  the  account.  In  the  present 
case,  this  course  has  been  followed  with  reference  to  property 
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liable  to  taxation.  The  valaationB  have  been  taken  from  the 
tax  books  and  the  same  valnationB  have  been  used  in  making 
up  the  grofiB  amount  of  property  and  the  consents  of  owners. 
This  makes  it  necessary  that  the  sai^e  method  should  be 
pursued  with  reference  to  property  exempt  from  taxation. 
It  will  not  do  to  take  assessed  valuations  of  taxable  property 
and  estimated  valuations  of  exempt  proj^erty.  The  valua- 
tions of  the  exempt  property  must  be  taken  from  the  tax  books 
and  those  valuations  must  be  used  both  in  making  up  the  gross 
amounts  of  property  and  in  reckoning  up  the  consents  of 
owners.  If  the  views  hereinbefore  expressed  are  correct  the 
defendant  has  not  obtained  consents  snfScient  to  authorize  it 
to  construct  a  railroad  in  Thirty-fourth  street.  As  a  railroad 
in  a  public  street,  constructed  without  authori^  of  law,  would 
be  a  public  nuisance,  the  burden  of  proof  is  upon  the  defend- 
ant to  show  that  it  has  such  authority. 

A  great  number  of  consents  were  produced  in  court,  and  I 
have  been  furnished  with  statements  and  tabulations,  sworn 
and  unsworn,  purporting  to  show  the  gross  valuations  of  all 
the  property  bounded  on  Thirty-fourth  street,  and  the  amount 
in  value  of  the  consents  given  by  owners  of  property  on  that 
street  to  the  construction  of  the  proposed  road.  The  state- 
ments submitted  on  behalf  of  the  defendant  have  been  prepared 
on  different  bases,  but,  as  I  understand  it,  one  basis  is  to  take 
the  values  of  taxable  and  exempt  property  from  the  tax  boob 
both  in  making  up  the  gross  valuations  and  the  amount  of  the 
consents  of  owners,  which  basis,  as  above  stated,  I  r^ard  as 
the  correct  one.  According  to  one  of  these  statements  the  excess 
of  consents  over  one-half  the  value  of  the  property  is  $295,800, 
while  according  to  a  later  statement  such  excess  is  $93,800. 

Upon  its  own  fibres,  therefore,  the  defendant  fails  to  show 
the  requisite  amount  of  consents ;  for,  to  reach  the  above  results, 
it  includes  the  property  of  the  New  York  Institution  for  the 
Blind,  valued  at  $650,000,  and  many  pieces  of  property 
valued  at  stuns  aggregating  a  large  amount,  the  lessees  only 
of  which  have  signed  consents,  neither  of  which,  upon  the 
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papers  before  me,  can  possibly  be  included  in  making  up  the 
amount  of  such  consents. 

A  paper  was  produced  in  court,  signed  "  D.  L.  Sujdam,  V. 
P.y"  purporting  to  be  a  consent  on  behalf  of  such  institution 
for  the  blind ;  but  since  the  hearing  I  have  been  furnished 
with  what  purports  to  be,  and,  as  I  understand,  is  conceded 
by  the  defendants'  counsel  to  be,  a  copy  of  a  resolution 
adopted  on  February  4,  1885,  at  a  meeting  of  the  board  gov- 
erning such  institution,  in  which  it  is  stated  that  the  signature 
of  Mr.  Suydam,  as  vice-president,  to  the  application  of  the 
defendant  for  permission  to  lay  its  tracks  in  Thirty-fourth 
street  was  unauthorized  by  the  board.  With  this  resolution 
before  me,  and  with  no  evidence  whatever  as  to  what  authority 
Mr.  Suydam  had  in  the  premises,  except  that  he  was  vice- 
president,  and  that  the  president  was  absent,  and  the  burden 
of  proof  being  on  the  defendant,  it  is  impossible  for  me  to 
treat  the  paper  produced  as  the  consent  of  the  institution  in 
question.  Nor  can  the  consents  given  by  lessees  be  received. 
The  constitution  and  the  statute  require  the  consents  of  the 
owners  of  the  property ;  and  while,  for  some  purposes,  a  les- 
see may  have  been  held  to  represent  the  owner,  or  to  have 
power  to  bind  the  owner,  it  does  not  seem  to  me  that  such 
decisions  can  have  any  application  to  the  present  case.  An 
interpretation  of  the  constitution,  which  would  confer  upon 
a  lessee  for  a  year,  or  a  month,  the  power  to  give  a  valid  con- 
sent to  the  construction  of  a  railroad  in  front  of  the  property 
leased,  when  the  owner  might  consider  that  the  railroad  would 
seriously  injure  his  property,  is  wholly  inadmissible.  Deduct- 
ing the  value  of  the  property  of  the  institution  for  the  blind, 
and  the  consents  given  by  lessees,  and  the  amount  of  the  con- 
sents of  owners  of  property  bounded  on  Thirty- fourth  street 
falls  far  short  of  the  requisite  one-half  in  value.  Quite  a 
number  of  the  consents  of  the  owners  of  property  bounded 
on  Thirty-fourth  street,  between  Lexington  avenue  and  the 
East  river,  and  Sixth  avenue  and  the  Tenth  avenue,  are  given 
on  condition  that  the  defendant  shall  not  lay  new  tracks  in 
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front  of  such  property,  or  tliat  the  cars  of  the  defendant  shall 
be  ran  only  npon  the  existing  tracks  of  the  companies  which 
are  now  operating  raih-oads  in  those  portions  of  Thirty-fonrlh 
street.  The  plaintiffs  cUim  that  these  consents  are  worthlees, 
on  the  ground  that  the  constitation  and  statute  do  not  provide 
for  conditional  consents,  and  that  the  right  of  the  property 
owners  is  only  to  consent  absolutely  and  nnconditionally  to 
the  construction  of  a  railroad  in  Thirty-fourth  street,  or  not 
to  consent  at  alL  The  plaintiff  also  claims  that,  at  any  rate, 
such  consents  to  operate  a  railroad  in  certain  parts  of  that 
street  cannot  be  regarded  as  consents  to  construct  a  raihioad 
in  another  part  of  the  same  street. 

The  plaintiffs  also  claim  that  the  defendants  cannot  lay  new 
tracks  in  Thirty-fourth  street,  between  Lexington  avenue  and 
the  East  river,  nor  between  the  Sixth  and  Tenth  avenues,  with- 
out the  consent  of  such  other  companies,  and  this  claim  is  sos- 
tained  by  the  recent  decision  of  Mr.  justice  Inosauam  in  the 
case  of  the  Forty-second  Street  and  Grand  Street  Bailroad  C!om- 
pauy  against  this  defendant.  Such  consent  has  not  been  obtained, 
nor  has  the  defendant  secured  in  any  way  the  right  to  ran  its 
cars  over  the  tracks  of  the  old  companies.  The  plaintiff  insists 
that,  under  these  circumstances,  the  sole  purpose  of  the  defend- 
ant, at  present,  is  to  construct  a  railroad  in  Thirty-fooith 
street,  between  Lexington  and  Sixth  avenues,  and  that  it  cannot 
lawfully  do  this  until  it  has  obtained  the  right  to  constmct  or 
operate  a  railroad  over  the  rest  of  its  proposed  route. 

The  questions  raised  by  the  plaintiff  as  to  the  validity  and 
effect  of  conditional  and  partial  consents,  and  as  to  the  right 
of  the  defendant  to  construct  a  road  upon  a  part  of  Thirty- 
fourth  street  without  first  obtaining  from  the  old  companies 
the  right  to  construct  or  operate  its  road  over  the  other  por 
tions  of  that  street,  are  serious  ones ;  but  as,  without  regard 
to  these  questions,  the  defendant  has  not  obtained  the  requisite 
amount  of  consents,  it  is  not  necessary  to  pass  upon  them  now. 

The  motions  to  continue  the  injunctions  during  the  pen- 
dency of  the  litigations  must  be  granted. 
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Recife  p&rformanee  qf  eofUraet  an  »ale  of  real  eUaU  —  Validity  of  title — 
Fbreeloeure  <ff  morigoffe,  and  publieation  of  9ummonJi  against  mortgagor 
and  owner  of  the  fee  who  has  diaappeared.  —  Proof  of  facts  of  eompUUnt 
in  partition  —  Sufficiency  of  proof  of  death  of  owner  cf  the  fee  —  Pretrumption 
of  Iffe  and  death, 

ClauB  Balwinkel,  the  owner  of  four  lots  on  Fiftli  avenue.  New  York  city, 
disappeared,  having  made  a  mortgage  thereon  which,  on  the  22d  day 
of  August.  1862,  was  foreclosed  and  the  summons  published  against 
him.  The  lots  were  sold  unacr  a  judgment  for  their  sale  in  this  action. 
Six  years  thereafter  the  purchasers,  through  proceedings,  in  foreclosure 
of  said  mortgage  by  an  advertisement  under  the  statute,  sold  two  of 
the  lots,  and  they  brining  more  than  sufficient  to  pay  the  mortgage,  the 
other  two  lots  now  in  question  were  not  sold,  but  a  quit-claim  deed 
thereof  was  given  to  the  heirs  of  said  Bulwinkeh 
One  of  these  heirs  thereupon  commenced  an  action  in  partition  alleging 
that  on  or  about  the       day  of  1862,  Ciaus  Bulwinkel  departed 

this  life,  and  stating  who  were  his  heirs,  but  ou  the  trial  or  hearing  no 
attempt  was  made  to  prove  the  death,  or  that  the  said  parties  were  the 
heirs.  The  judgment,  however,  treated  the  same  as  proved,  and  at  the 
sale  by  a  referee  the  plaintiff  became  a  purchaser  and  took  title,  all  the 
parties  to  the  partition  action  also  conveying  their  rights  and  interests 
to  the  plaintiff.  On  the  2:id  day  of  July,  1888,  the  plaintiff  contracted 
to  sell  the  two  lots  to  the  defendant  for  $22,500. 
The  defendant  refused  to  take  title,  because  Claus  Bulwinkel  had  not 
been  made  a  party  to  the  action,  or  appeared  therein ;  that  there  was  no 
proof  that  he  was  dead,  or  died  intestate,  or  that  the  parties  in  said 
partition  suit  were  seized  of  the  lots,  and  that  the  court  acquired  no 
jurisdiction  over  Clans  Bulwinkel,  and  that  the  sale  to  plaintiff  was  void- 
Evidence  of  the  omitted  facts  in  the  partition  suit  was  given  on  the  trial 
of  this  action,  among  other  things,  that  Claus  Bulwinkel  left  New  York 
city  in  the  year  1860.  In  November,  1862,  hk  relatives  read  an  account 
of  the  massacre  of  emigrants  in  the  south-west  August  9,  1862,  and 
among  the  killed  a  gentleman  from  New  York  city  describing  said 
Bulwinkel,  the  relatives  testifying  that  they  had  not  heard  from  him 
and  that  it  was  the  common  report  that  he  had  been  killed  by  the 
Indians  and  was  dead: 
HM,  tuat  by  the  statute  he  was  presumed  to  be  dead  on  the  9th  day  of 
August,  1869,  seven  years  from  the  date  of  his  reported  death. 
Vol.  I         59 
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That  the  evidence  was  sufficient  to  proye  the  particular  date  of  deatii  to 
be  August  9, 1862,  seyen  years  before,  and  that  he  did  not  live  dorii^ 
seven  years  {Oiting  and  oommenJUng  on  the  eat6$  and  tehai  faek  ar§  9^ 
eient  proof  of  death  at  a  partieular  Umey 

That  the  foreclosure  action  was  commenced  at  a  time  when  he  was  dead 
and  had  been  buried  thirteen  days;  that  the  Judgment  entered  was  void; 
that  no  title  passed  under  it,  the  same  being  in  the  heirs. 

That  the  partition  suit  was  begun  seven  years  after  Claus  Bulwinkel  wonld 
be  presumed  to  be  dead  by  the  statute^  independent  of  the  evidenoe  of 
the  direct  proof  of  his  death. 

That  the  defect  of  evidence  might  have  been  supplied  in  that  suit  by 
Qpening  the  proceedings,  but  that  the  heirs  being  aU  of  full  age,  sod 
having,  on  the  5th  day  of  January,  1872,  conveyed  by  deed  to  the 
plaintiff  all  their  right,  title  and  interest  in  the  lots,  he  had  a  good 
title,  independent  of  the  partition  sale,  and  the  defendant  was  bound 
to  take  it 

Gbobgb  F.  Langbbin,  Referee.  — TiuB  action  is  broo^t 
to  compel  performance  of  a  contract  of  sale  of  two  lots 
of  land  on  the  westerly  side  of  Fifth  avenne  fifty  feet 
and  five  inches  from  the  north-westerly  comer  of  One 
Hundred  and  Fourteenth  street,  in  the  city  of  Kew  York, 
for  which  defendant  agreed  to  pay  $22,500.  He  i*efiiflee 
to  make  the  payment  because  he  says  the  plaintiff *8  title 
is  derived  from  a  referee's  deed  under  a  partition  sale 
in  an  action  brought  by  Albert  Merehlahn  and  wife  against 
Henry  Bohlken  and  others ;  that  the  lots  belonged  to  one 
Glaus  Bulwinkel,  and  he  was  not  made  a  party  to  the  action, 
nor  did  he  appear  therein.  The  defendant  further  claiiQB 
that  there  was  no  proof  in  that  action  that  Claus  Bulwinkel 
was  dead,  or  had  died  intestate,  or  that  the  parties  to  the 
action  were  seized  of  said  lots;  that  the  court  acquired  no 
jurisdiction  over  Claus  Bulwinkel,  and  that  the  sale  was  void 
and  gave  no  title  to  the  plaintiff  as  purchaser.  It  appears  from 
the  documentary  evidence  and  proof  herein  that  Clans 
Bulwinkel  became  the  owner  of  the  two  lots  in  fee,  by  deed 
in  the  year  1858. 

On  the  15th  day  of  August,  in  the  year  1860,  he  made  a 
mortgage   thereon,  including  a  lot  on   One    Bundred  and 
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Thirteenth  street  and  Fifth  avenue,  for  $6,000,  to  John  0. 
CheeBman,  payable  Angnst  1,  1861.  On  the  22d  day  of 
Angnst,  1862,  John  C.  Cheesman  oommenced  a  foredoenre 
aait  of  his  mortgage  against  said  Olans  Bulwinkel.  Ko  other 
person  was  named  as  a  party  to  the  action,  and  publication  of 
the  summons  as  for  service  upon  him  was  ordered  Septem- 
ber 9, 1862.  On  the  18th  day  of  November,  1862,  John  0. 
Cheesman  having  died,  the  action  was  by  order  continued  in 
the  name  of  the  executrix  and  executor  of  his  last  will  and 
testament,  and  next  day  the  referee  made  his  report  of  the 
amount  due  on  the  mortgage.  On  the  20th  day  of  Novem- 
ber, 1862,  a  decree  of  sale  was  made,  and  on  the  13th  day 
of  December,  1862,  the  lots  were  conveyed  to  the  pbdn- 
tifEs,  the  executrix  and  executor,  who  had  bought  them  on 
the  sale.  About  six  years  afterwards,  on  the  19th  day  of 
May,  1868,  Martha  K.  Cheesman  and  Timothy  Matlock 
Cheesman,  executrix  and  sole  surviving  executor  of  John 
C.  Cheesman,  deceased  aforesaid,  published  notice  of  sale  of 
said  two  lots  by  them,  including  the  two  adjoining  lots  and 
the  lot  on  One  Hundred  and  Thirteenth  street  and  Fifth 
avenue,  at  public  auction  on  the  18th  day  of  August,  1868, 
in  proceedings  to  foreclose  said  mortgage  by  advertisement 
under  the  statute.  The  two  adjoining  lots  and  the  One 
Hundred  and  Thirteenth  street  lot  were  sold  to  Terrence 
Farley  for  $18,300 ;  and  this  sum  being  more  than  sufficient 
to  pay  the  mortgage  on  the  four  lots,  the  two  lots  in  question 
were  not  sold  and  were  considered  released.  On  the  24th  day 
of  February,  1869,  the  said  executrix  and  executor  of  Mr. 
Cheesman  made  a  quit-claim  deed  to  Oershe  Bohlken,  wife 
of  Henry  Bohlken,  Dorothea  Meislahn,  wife  of  Albert  Meis- 
lahn,  John  Meyer,  Henrietta  Barth,  wife  of  August  Barth, 
Augusta  Van  Axte  and  Matilda  Yan  Axte,  all  of  the  city  of 
New  York,  of  said  two  lots,  which  was  duly  recorded.  In 
this  deed  the  two  lots  are  described  as  distant  fifty  feet  two 
and  one-half  inches  from  the  north-west  comer  of  One  Hun- 
dred and  Fourteenth  street  and  Fifth  avenue,  and  running 
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northerly  along  the  westerly  side  of  Fifth  avenue  fifty  feet 
eight  and  one-half  inches,  whereas  the  complaint  describes 
them  as  fifty  feet  five  inches  from  the  north-west  comer  of 
Fifth  avenue  Jind  One  Hundred  and  Fourteenth  street,  and 
running  northerly  fifty  feet  six  inches  along  the  westerly  side 
of  Fifth  avenue.  No  point  as  to  this  difiei^nce  of  descrip- 
tion, however,  has  been  made  by  the  defendant  upon  the  trial 
of  this  action. 

It  is  not,  however,  stated  who  these  grantees  are.  Qenbe 
Bohlken  and  Dorethea  Meislahn  were  given  each  one-third 
and  the  other  grantees  each  one-twelfth.  On  the  12th  day  of 
September,  1871,  Dorethea  Meislahn  filed  her  complaint 
against  these  parties  to  partition  or  sell  the  two  lots  among 

them,  alleging  that  on  or  about  the day  of ,  1862. 

Glaus  Uulwinkel  departed  this  life  intestate  seized  in  fee  of 
the  two  lots,  describing  them  fifty  feet  two  and  one-half  inches 
from  the  comer,  and  fifty  feet  eight  and  one-half  indies  along 
Fifth  avenue  as  described  in  said  quit-claim  deed,  and  that  he 
left  him  surviving  Dorethea  Meislahn  and  Oershe  Bohlken, 
his  sisters,  John  Meyer,  his  nephew,  Henrietta  Barth,  Augusta 
Yan  Axte  and  Matilda  Fink,  his  nieces,  his  only  heirs^t-Iaw. 

It  does  not  appear  that  any  attempt  was  made  to  prove  the 
death  of  Claus  Bulwinkel,  that  he  died  intestate,  or  that  said 
parties  were  his  heirs.  The  plaintiff's  attorney  was  a  witness 
in  open  court,  and  was  examined  and  testified  as  to  other 
matters.  There  was  no  reference  as  to  title,  and  no  other  or 
further  evidence.  The  parties  consented  in  writing  to  the 
sale  of  the  property,  which  was  acknowledged  before  a  notair 
public  and  is  annexed  to  the  judgment-roll.  The  judgment 
is  dated  October  24,  1871,  and  states  that  on  motion  of  plain- 
tiff's counsel  '^  judgment  of  this  court  is  rendered  that  all  the 
statements  of  the  complaint  in  this  action  are  true  as  therein 
stated,"  »  ♦  *  i<  and  that  the  parties  to  this  action  are 
seized  in  fee  simple  and  possessed  of  the  premises  described 
in  the  complaint."  The  record  of  this  partition  suit  pro- 
duced in  evidence  on  this  trial  discloses  no  such  evidence. 
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None  of  the  paiticB  were  examined  to  prove  that  any  of  them 
were  heirs  of  Clans  Bnlwinkel.  It  seems  to  have  been  con- 
ceded and  sufficient  because  it  was  alleged  in  the  complaint. 
None  of  the  parties  answered,  excepting  the  defendants  Fink 
and  Van  Axte,  and  they  consented  that  their  answers  be 
stricken  out.  The  lots  are  described  as  distant  fifty  feet  ten 
and  one-half  inches  from  said  comer,  and  running  northerly 
on  said  westerly  side  of  Fifth  avenue  fifty  feet  eight  and  one- 
half  inches.  A  judgment  for  the  sale  of  the  lots  was  filed 
October  24,  1871,  and  they  were  sold  by  the  referee  Decem- 
ber 11,  1871,  who,  on  the  8d  day  of  April,  1872,  conveyed 
the  same  to  the  plaintiff  Sigismund  J.  Seligman  by  the  same 
description.  All  the  said  parties  to  said  partition  action  also 
made  a  deed  to  the  plaintiff  conveying  all  their  rights  and 
interests  in  the  lots,  the  description  being  fifty  feet  five 
and  one-half  inches  from  the  north-west  comer,  and  running 
northerty  along  the  westerly  side  of  Fifth  avenue  fifty  feet 
five  and  one-half  inches.  But  again,  no  objection  is  made  by 
the  defendant  as  to  this  second  difference  in  description. 
This  deed  is  dated  January  5,  1872,  and  acknowledged  by 
the  various  parties  January  8  and  April  2,  1872,  and  is 
recorded  April  9,  1872. 

On  the  23d  day  of  July,  1883,  the  plaintiff  made  the  con- 
tract with  the  defendant,  which  the  latter  refused  to  perform 
and  upon  which  the  plaintiff  brings  this  action.  Evidence 
was  given  upon  the  trial  of  this  action  of  the  facts  omitted  in 
the  partition  suit.  It  wa6  shown  that  Claus  Bulwinkel  had  a 
grocery  and  liquor  store  at  No.  374  Sixth  avenue,  south-east 
comer  of  Twenty-third  street.  New  York  city,  whereon  the 
well  known  Booth's  theater  was  built.  He  left  said  city  in 
the  year  1860  without  informing  any  of  his  relations  that  he 
was  going  away  or  where  he  was  going  to.  One  of  his  sisters, 
Gtershe  Bohlken,  testified  that  until  the  year  1861  he  resided 
in  Monticello,  Sullivan  county,  state  of  New  Fork.  He  then 
again  disappeared,  and  all  knowledge  of  him  was  lost  by  his 
relations  until  the  25th  day  of  November,  1862,  when  the 
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^^  Brooklyn  Daily  Times "  newspaper  contained  an  article  of 
the  killing  of  Clans  Bnlwinkel  by  Indians  in  the  overland 
route  to  California.  The  article  is  headed  ''More  Indian 
massacres — Mnrder  of  emigrants  on  their  way  to  the  Sahnon 
Kiver  Mines,"  and  is  from  the  St.  Paul  Press,  November 
thirteenth,  written  by  a  correspondent  of  the  Mankato  Beoord^ 
William  H.  Sargent,  who  left  that  place  in  May  before  for 
the  said  mines,  and  who  wrote  from  Bat  river,  in  Washington 
territory,  August  eleventh.  This  gentleman  describes  and 
gives  a  detailed  account  of  Indian  ontra^zres  which  he  wit- 
nessed, occurring  on  the  9th  day  of  August,  1882,  upon  two 
trains  in  motion  about  forty-five  miles  from  Fort  Hall,  and 
fifteen  miles  from  Bat  river  towurds  the  fort.  One  of  the 
trains  which  had  come  from  Iowa  city  lost  its  conmfiander, 
killed,  and  a  gentleman  from  New  York  city  by  the  name  of 
C.  Bulwinkel.  (He  had  some  cards  of  old  date  showing  a 
former  address  to  have  been  874  Sixth  avenue.)  The  oorre* 
spondent  further  wrote,  "  we  helped  bury  the  dead." 

Mrs.  G-ershe  Bohlken  and  her  husband,  Henry  Bohlken, 
both  testified  that  they  had  not  heard  from  the  said  Clans 
Bulwinkel  since  he  left  the  city  of  New  York,  as  stated,  and 
that  it  was  the  common  report  and  rumor  that  he  had  been 
killed  by  the  Indians  and  was  dead,  as  mentioned  in  the 
newspaper  article.  Another  sister,  Mrs.  Dorethea  Meislahn, 
wife  of  Albert  Meislahn,  testified  that  the  cards  found  on  the 
person  killed  by  the  Indians  and  buried  by  William  H.  Saigent, 
containing  the  words  and  figures  ^'  C.  Bulwinkel,  374  Sixth 
avenue,"  describes  her  brother.  Clans  Bulwinkel,  and  that  it 
was  the  general  belief  and  understanding  in  the  family  that 
this  was  her  brother. 

His  heirs  were  as  follows:  The  two  sisters  just  named, 
John  Meyer,  his  nephew ;  Henrietta  Barth,  his  neice,  wife  of 
August  Barth ;  Matilda  Van  Axte,  who  married  John  Fink, 
and  Augusta  Yan  Axte,  his  neices ;  these  four  persons  being 
children  of  Catherine  Yan  Axte,  deceased,  formerly  Cath- 
erine Meyer,  a  sister  of  Clans  Bulwinkel,  and  formerly  also 
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wife  of  John  Meyer,  deceased,  father  of  John  Meyer,  eaid 
nephew.  They  were  all  of  age  excepting  Angasta  Yan  Axte, 
who  was  eighteen  years  of  age. 

There  was  no  last  will  or  testament  of  said  Clans  Bui* 
winkle,  and  no  proceedings  regarding  his  estate  was  ev6r 
taken  in  the  surrogate's  court,  and  he  had  never  married. 

The  first  and  principal  question  is  as  to  the  death  of  Claus 
Bulwinkel.  Is  the  proof  sufScient  in  law  to  show  that  he 
was  dead  on  the  22d  day  of  August,  1862,  when  the  foro- 
dofiure  suit  of  Oheesman  against  him  was  brought  I 
The  presumption  of  the  duration  of*  life,  with  respect  to 
persons  of  whom  no  account  can  be  given,  has  long  been 
settled,  ends  at  the  expiration  of  seven  years  from  the  time 
they  were  last  known  to  be  living.  Therefore,  in  the  absence 
of  all  other  evidence  to  show  that  the  party,  the  period  of 
whose  death  is  under  discussion,  was  living  at  a  later  period, 
there  was  fair  ground  to  presume  that  he  was  dead  at  the  end 
of  seven  years  from  the  time  of  the  last  account  of  him 
(See  Doe  d.  George  agt.  Jeemm^  H.  T.,  1805,  K  B  ;  ^  Eaet,  80, 
dud  in  Wilkes  agt.  Zion^  2  Coio.  R.,  376 ;  Same  Caee^  2 
Smith'e  J?.,  236 ;  S.  P.  Row  agt.  Haslandj  1  BL  R.,  405 ; 
ffolman  agt.  £aonj  Carth.^  246). 

This  limitation  of  seven  years  has  been  the  law  of  the 
state  of  New  York  since  February  6, 1788  {See  1  R.  Z.,  103, 
see.  1;  S  R,  Z.,  167,  sec,  7).  An  absence  of  seven  years 
altogether  accounts  the  absentees  naturally  dead  (1  R.  6\, 
749,  pckrt  2,  chap,  1,  tit  5,  sec.  6;  2  R.  S.  \^BanJuf  Qth  ed.'ly 
sec.  61,  1131). 

Section  841  of  the  Code  of  Civil  Procedure  has  made  pro- 
vision in  the  same  respect,  and  reads  as  follows :  '^  A  person 
upon  whose  life  an  estate  in  real  property  depends,  who 
remains  without  the  United  States,  or  absents  himself  in  tlie 
State  or  elsewhere  for  seven  years  together,  is  presumed  to 
be  dead  in  an  action  or  special  proceeding  concerning  the 
property  in  which  his  death  comes  in  question,  unless  it  was 
affirmatively  proved  that  he  was  alive  within  that  time." 


.■;T.  / 


./ 


I* 


s 

1 


47ft  HOW  ABO'S  PRACTICS  REPORT& 


Seligman  agt  Sonnebom. 


Thus  mere  proof  of  absence  for  seven  years  together  estab- 
lishes  the  presumption  of  death  at  the  end  of  that  time  from 
the  time  of  the  last  account  of  him. 

In  Rawe  agt.  Hadwrd  (1  H,  Blacky  404)  it  was  decided 
^*  in  making  a  title  by  pedigree,  evidence  that  a  man  has  not 
been  heard  of  for  many  years  is  sufficient  evidence  prima 
facie  to  prove  him  dead  without  issue."  In  Lodyd  agt. 
Hunt  (4  B.  (6  A.j  483),  where  a  tenant  for  life  had  not 
been  seen  or  heard  of  for  fourteen  years  by  a  person  resident 
near  the  estate  on  which  he  resided,  although  not  a  member 
of  his  family,  it  is  prima  facie  evidence  of  the  death  of  sndi 
tenant. 

In  Doe  d.  Bennvng  agt.  Qriffen  (15  East,  398)  proof  by  one 
of  a  family,  that  many  years  before  a  younger  brother  of  die 
person  last  seized  had  gone  abroad,  and  that  the  reports  of 
the  family  was  that  he  had  died  there,  and  that  the  witness 
had  never  heard  in  the  family  of  his  having  been  married,  is 
prima  fame  evidence  that  the  party  was  dead,  without  htwf ul 
issue,  to  entitle  the  next  claimant  by  descent  to  recover  in 
ejectment.  One  of  the  most  interesting  cases  and  full  of 
instruction  upon  this  subject,  is  Eagles  case  (^reported  in 
3  Ahh,  Pr.  JR.,  218,  and  decided  hy  the  learned  evrrogaU 
Bradford  i/ri  September,  1856)  At  page  221  he  laid  down 
the  rule,  quoting  lord  Drnhan  :  '^  It  is  true  the  law  presumes 
that  a  person  shown  to  be  alive  at  a  given  time,  remains  alive 
until  the  contrary  be  shown,  but  when  the  seven  years  have 
passed,  the  presumption  of  law  relates  only  to  the  fact  of 
death,  and  the  time  of  death,  whenever  it  is  material,  must 
be  the  subject  of  distinct  proof.  Whoever  finds  it  important 
to  establish  death  at  any  particulai'  period,  must  do  so  by  evi- 
dence of  some  sort."  On  page  222  he  quotes  justice  GhBaoN, 
in  Burr  agt.  Lewi  (4  Whart.  i?.,  150),  denying  the  doctrine  of 
lord  Denman  and  stating  the  rule  thus :  ^'  The  presumption 
of  death  as  a  limitation  of  the  presumption  of  life,  must  be 
taken  to  run  exclusively  from  the  termination  of  the  pre- 
scribed period,  so  that  the  person  must  be  taken  to  have  then 


r- 


BOWAHD'S  PRACTICE  REPORTS.  47S 

Seligman  agt  Sonnebora. 

been  dead  and  not  heforeP  The  evidence  shows  that  the  last 
heard  of  Clans  Bnlwinkel,  or  rather  the  last  account  of  him, 
was  August  9,  1862,  and  thns  the  law  would  have  presumed 
him  dead  on  the  9th  day  of  August,  1869,  seven  years  there- 
)kfter,  and  the  rights  and  relations  of  the  parties  affected  by 
his  life  or  decease  would,  in  the  absence  of  information,  have 
been  determined  by  the  statutory  presumption. 

It  is  of  the  highest  importance,  however,  in  this  case,  to 
determine  the  death  of  Olaus  Bulwinkel  at  a  particular  date 
or  time,  aad  for  this  purpose  it  is  necessary  carefully  to 
examine  the  authorities  and  evidence  applicable  to  this  par- 
ticular point.  The  fact  of  death,  especially  in  the  case  of 
absent  persons,  is  not  always  proved  by  the  most  direct  testi- 
mony, but  it  is  to  be  inferred  from  circumstances  which  either 
necessarily  or  usually  attend  such  facts.  The  force  and  effect 
of  the  evidence  is  to  be  determined,  and  whether  the  circum- 
stances are  sufficiently  satisfactory  and  convincing  to  warrant 
the  finding  of  fact.  It  is  well  known  that  hearsay  evidence 
of  a  fact  is  not  admissible,  and  the  same  principle  is  appli- 
cable to  statements  in  writing,  but  there  is  an  exception  to 
this  rule  with  respect  to  the  death  of  a  person.  Proof  of  a 
general  report  and  belief  of  the  death  of  a  person  is  admis- 
sible. Thus  it  was  decided  in  the  case  of  Doe  agt.  Chriffin 
(15  East  B.j  293),  that  the  fact  of  a  soldier,  or  any  other 
individual,  was  missing  at  a  particular  time,  accompanied  by 
a  report  and  belief  of  his  death,  must  be  in  many  cases  not 
only  the  best,  but  the  only  ^dence  which  can  be  supposed 
to  exist  after  his  death. 

In  Watson  agt.  £!ifig  (1  Stark.y  121),  where  a  vessel  is  proved 
to  have  sailed  and  has  not  been  heard  of  for  two  or  three 
years,  it  is  to  be  presumed  that  she  is  lost,  but  at  what  time 
an  individual  on  board  of  such  vessel  perished,  is  to  be  col- 
lected by  the  jury  from  the  particular  circumstances  of  the 
case.  The  burden  of  proof,  of  course,  is  upon  the  party  who 
asserts  the  death,  thus  under  plea  of  coverture  where  it 
appeared  that  the  defendant's  husband  went  abroad  twelve  yean 
Vol.  I       60 
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ago,  it  was  held  that  she  was  bound  to  prove  that  he  was  alive 
within  seven  years  {Hopewell  agt.  De  Penna^  2  Camp.,  113). 

The  case  of  Jackson  agt.  Boneham  (15  Johns.  R.^  226), 
decided  in  May,  1818,  is  a  case  in  point  as  to  the  sufficiency 
of  the  evidence,  both  as  to  identity  and  death.  The  action  was 
for  ejectment.  The  letters  patent  were  to  "  Moses  MinnerP 
Ether  Miner  was  called  as  a  witness  on  tlie  part  of  the  plaintiff, 
who  testified  that  she  was  a  sister  of  '^  Moses  Miner^^  who  was 
by  trade  a  gunsmith  and  lived  at  Stonington,  Conn.,  and  abont 
the  year  1774  went  to  sea.  She  also  proved  a  letter  from  Miner 
to  his  mother,  dated  in  New  York  in  September,  1775,  in 
which  he  says  ^'  he  had  got  to  be  a  soldier."  She  heard  in 
1776  that  he  was  with  the  New  York  troops,  but  never  heard 
from  him  again  until  fourteen  years  after  the  war,  when  she 
was  told  that  he  had  been  killed  ;  that  the  general  opinion  in 
the  family  was  that  he  was  dead,  and  that  he  always  spelled  his 
name  Minor  and  Miner  and  not  Minner.  The  testimony  as  to 
the  death  of  Moses,  and  his  being  with  the  New  York  troops 
was  objected  to  as  hearsay  but  was  admitted  There  was 
contention  as  to  the  title  by  defendant  upon  affirmative  proof 
by  deed  on  his  part.  The  verdict  was  for  plaintiff  subject  to 
the  opinion  of  the  court  which  held  that  the  name  '^  Minner  " 
was  a  mispelling,  as  it  was  not  shown  there  was  any  man  in  the 
army  by  that  name,  and  it  could  not  affect  the  identity  of  the 
person ;  that  the  hearsay  evidence  was  admissible  to  show  his 
death  and  the  place  where  he  died. 

The  ease  of  Jackson  agt.  Et»{5  Cow,  R.^  314),  decided  in 
February,  1826,  held  that  one  who  was  missing  at  a  particular 
time  with  a  report  and  general  belief  of  his  death,  is,  it  seems, 
prima  facie  evidence  of  his  death ;  also  proof  that  a  man's 
intimate  acquaintances  for  several  years  never  heard  him 
speak  of  his  family,  father,  mother,  wife  or  children,  \%  prima 
fade  evidence  that  he  has  no  heirs,  which  is  in  point  as  to  the 
evidence  that  the  sisters  of  Clans  Bulwinkel  never  knew  him 
to  be  married.  The  decision  in  the  case  of  Doe  agt.  Oriffii^ 
(16  Eastj  293)  was  approvingly  quoted  by  curia^  per  Suthkb- 
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LAND,  J.,  in  this  case,  and  the  case  of  Jaokaon  agt.  Boneham 
(15  Johns,  R.,  228)  is  cited  on  page  320. 

In  the  case  of  MoCartee  agt.  Comid  (1  Barb.  Ch.  R.^  456, 
decided  in  1846),  while  following  the  presnmption  as  to  death, 
made  distinction  that  the  person  did  not  die  at  any  particular 
time  within  the  seven  years,  or  even  on  the  last  day  of  the 
term,  and  if  he  had  a  fixed  place  of  residence  some  inquiry  should 
have  been  made ;  the  mere  fact  of  his  absence  did  not  raise 
the  presumption.  (The  appellant's  counsel  cites  many  of  the 
authorities  as  to  the  presumption  and  time  of  death,  on  page 
458.)  The  decision  was  based  upon  peculiar  and  particular 
facts  upon  which  the  statute  was  construed.  The  evidence 
showed  that  the  respondent,  presumed  to  be  dead,  was  residing 
at  "  Never  Die,"  in  the  vicinity  of  Baltimore  about  twelve 
years  before.  Letters  written  to  her  had  not  been  answered 
during  that  time,  and  the  chancellor  facetiously  says,  at  page 
464,  '*  it  was  almost  as'  unsafe  to  rely  upon  that  circumstance 
alone  as  evidence  of  her  death,  as  it  would  have  been  to 
presume  from  the  name  of  her  last  known  place  of  residence, 
that  she  would  live  beyond  the  usual  period  of  human  life." 
*^  The  more  rational  presumption  was  that  she  had  gone  to 
some  other  place,  and  the  letters  written  to  her  had  not  reached 
her.  For  if  she  had  died  there,  she  probably  would  previous 
to  her  death  have  informed  some  of  her  acquaintances  that  she 
had  a  mother  and  some  other  relatives  living  in  Kew  York, 
and  that  the  fact  of  her  death  would  have  been  communicated 
to  them  by  letters.  The  administrator,  therefore,  is  not 
entitled  to  protection  on  the  ground  that  he  was  legally 
authorized  to  presume  the  respondent  was  dead  at  the  time  the 
succession  opened  in  1832.  It  will  be  remarked  that  the 
person  in  this  case,  presumed  to  be  dead,  was  in  fact  alive,  and 
asserted  her  claim  to  her  share  in  the  estate.  In  the  case 
already  referred  to  {EagUe  caee^  3  Alh.  Pr.  iff.,  224),  the 
learned  surrogate  held,  "  it  is  within  the  province  of  the  court 
or  jury  to  infer  from  circumstances,  if  any  appear  in  proof, 
the  probable  time  of  death ;  but  that  if  no  sufiicient  facts  are 
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shown  from  which  to  draw  a  reafionable  inference  that  death 
occnrred  before  the  lapse  of  seven  years,  the  person  will  be 
accounted  in  all  legal  proceedings  as  having  lived  during  that 
period." 

The  case  of  Stori/oenal  agt.  Stephens  (2  DdLxfe  R,^  319, 
decided  in  June^  1868),  sustains  the  decision  in  Eagles  caecy 
as  follows :  ^^ Although  the  law  presumes  that  one  who  is  missing 
is  living  until  seven  years  have  elapsed,  yet  circumstanoes 
may  be  shown  from  which  a  jury  will  be  warranted  in  assam- 
ing  that  he  was  dead  at  a  time  within  that  period."  On  page 
323  the  court  cites  1  Qre&nleafon  Ehyidenoe  {see.  41) ;  Merritt 
agt.  Thompson  (1  Hilt^  551) ;  Houston  agt:  Thornton  (1  HolL 
N.  P.  a,  242);  and  Oreen  agt.  Brown  (2  aSt.,  1199)  as 
authorities  for  the  decision  {See^  aleo,  Ringhouse  agt.  Keener, 
49  iK.,  470 ;  Article  on  Presumption  of  L\fey  29  AH.  Law 
Jowr.y  347).  In  the  present  case  Clans  Bulwinkel,  left  New 
York  city  in  the  year  1 860.  In  the  year  1861  he  was  heardof 
as  being  in  this  state  at  Monticello,  and  on  the  9th  day  of  Aufpiat, 
1862,  his  death  was  reported  as  killed  by  the  Indians,  and  his 
dead  body  was  identified  by  the  cards  of  his  former  place  of  busi- 
ness in  this  city,  in  his  pocket,  and  he  was  buried.  He  was 
described  by  a  witness  as  a  dressy  man,  wearing  top-boots,  talking 
of  Indians  and  adventures  and  going  out  west.  He  has  not  been 
heard  from  since,  a  period  of  nearly  twenty-two  years,  and  all 
his  relations  believe  in  his  death  as  reported.  The  evidence 
of  WUliam  H.  Sargeant,  the  newspaper  correspondent,  would 
perhaps  have  been  the  best  evidence  of  the  death  of  Clans  Bui- 
winkel,  but  it  does  not  appear  that  he  knew  him  personally, 
and  therefore  he  could  have  testified  to  no  more  than  he  wrote. 
The  date  and  particulars  of  his  death,  identity  and  burial  are 
given,  and  so  accepted  by  all  of  his  relations  and  those  who 
knew  him.  This  newspaper  account  was  a  general  report  of 
his  death,  which  all  of  his  relatives  believed,  and  they  have 
not  heard  otherwise  for  the  past  twenty-two  years.  The  facts 
occurred  at  a  remote  period,  at  a  great  distance,  in  an  unset- 
tled, uncivilized  country,  and  the  nature  of  the  case  scaroelj 
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admitB  of  better  evidence.  There  does  not  appear  to  be  any 
cine  by  evidence  of  a  higher  or  more  satisfactory  character, 
if  it  were  necessary.  The  facts  are  sufficient  to  draw  the  con- 
chision,  which  is  reasox^able  under  the  circumstances,  that  the 
real  time  of  the  death  of  Claus  Bulwinkel,  was  on  the  9th 
day  of  August,  1862,  seven  years  before,  and  that  he  did  not 
live  during  the  period  of  the  seven  years.  The  foreclosure 
action  by  Cheesman  was  commenced  against  him  on  the  22d 
day  of  August,  1862,  at  a  time  when  he  was  dead,  and  had 
been  dead  and  buried  thirteen  days,  the  judgment  which  was 
entered  in  the  action  November  20,  1862,  was  therefore  void, 
and  no  title  passed  under  it.  No  judgment  can  be  entered 
either  for  or  against  a  dead  man  (3  R.  S.  [6th  ed.]y  669 ;  2 
JSdmoncTa Stat.,  402 ;  Oerry  agt.  Post^  13  How.  Pr.  fi.,  118 ; 
Cods  Civil  Pro.,  ssc.  765).  It  is  therefore  unnecessary  to 
examine  whether  the  executors  of  Mr.  Cheesman  had  any 
power  under  his  will  to  buy  in  the  property  forever ;  if  they 
had,  they  acquired  no  title,  because  the  judgment  was  void. 
The  title  to  the  two  lots  was  therefore  in  the  heirs  of  Claus 
Bulwinkel.  The  foreclosure,  by  advertisement,  did  not 
affect  the  lots  in  question  because  they  were  not  sold,  and  as 
the  executors  acquired  sufficient  money  from  the  other  real 
property  of  Claus  Bulwinkel  included  in  the  $6,000  mort- 
gage, as  matter  of  law  these  two  lots  were  released  from  the 
mortgage,  and  the  qnitrclaim  deed  from  the  executors  to  the 
heire  of  Mr.  Bulwinkel  was  a  matter  of  form.  It  must  here 
be  mentioned  that  the  grantees  named  in  this  quit-claim  deed 
are  not  described  as  the  heirs  of  Claus  Bulwinkel,  deceased, 
and  we  only  know  that  fact  by  the  proof  in  this  action.  The 
action  of  partition  among  these  heirs  was  begun  'September 
12,  1871,  which  was  long  after  the  seven  years  when  Claus 
Bulwinkel  would  be  presumed  to  be  dead  by  the  statute, 
independent  of  the  evidence  of  the  direct  proof  of  his  death. 
They  were  sold  under  the  partition  judgment  to  the  present 
plaintiff.  The  defect  of  proof  of  the  most  material  allegations 
in  such  a  suit,  already  pointed  out,  might  have  been  corrected 
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in  that  suit  by  opening  the  proceedings  as  it  mast  have  been 
a  careless  oversight,  and  the  proofis  given  and  a  resale  had  if 
necessary ;  the  plaintiff,  of  coarse,  wonld  have  ran  the  risk 
of  again  being  the  pnrchaser  at  a  lees  or  greater  price  than  he 
had  bought  the  lots  for.  It  is  not,  however,  necessary  for  the 
plaintiff  to  acquire  bis  title  through  the  partition  sale,  because 
the  heirs  of  Clans  Balwinkel  had  a  clear,  perfect,  unincum* 
bered  title,  and  on  the  5th  day  of  January,  1872,  conveyed 
the  same  to  the  plaintiff  by  their  deed  duly  acknowledged 
and  recorded.  Therefore,  when  the  plaintiff  made  the  con- 
tract of  sale  of  the  lots  with  the  defendant,  on  the  23d  day 
of  July,  1883,  he  had  a  good,  perfect  title ;  the  defendant 
was  bound  to  take  it  and  the  plaintiff  is  entitled  to  judgment 
in  his  favor  with  the  costs  of  this  action. 

Note. —  Although  we  do  not  intend  aa  a  rule  to  pabliah  opinions  of 
referees,  the  above  is  considered  worthy  of  insertion  as  citing  and  com- 
menting on  the  cases  and  what  facts  are  sufficient  proof  of  death  at  a 
particular  time,  a  question  which  often  affects  title  to  property. — [Ed. 
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OF  Minnesota. 

Practice  —  Jury  —  Interest  —  Pmcer  of  court  to  eau9$  erronsoui  tordiet  to  h$ 
amended  afun*  its  entry — Ajpdamt  of,  jurors  competent  euidence  to  prose 
mistake  —  When  interest  should  be  allowed. 

Where  the  foreman  of  a  jury  announces  a  yerdict  different  from  thst 
agreed  to  by  the  jury,  and  the  erroneous  statement  is  taken  and  recorded 
and  the  jury  allowed  to  separate,  the  court,  upon  application  made  at 
the  same  circuit  and  upon  the  following  day,  has  power  to  call  the  jury 
together  and  interrogate  them  as  to  the  verdict  they  agreed  upon,  and 
to  correct  the  record  so  as  to  make  the  yerdict  conform  to  die  actoal 
finding. 

Affidavits  of  the  jurors  showing  the  mistake,  may  be  reoelred  upon  such 
application. 
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Where  the  eerrices  for  which  the  suit  was  brought  were  rendered  on 
special  request  of  defendant's,  and  were  to  be  paid  for,  the  pay  is  due 
when  such  seryioes  were  performed,  and  after  such  time  interest  should 
be  allowed. 

JSasiem  District  of  Neu)  York,  Jwixu(vry^  1885. 

This  was  an  action  on  conti*act  for  services  performed  as 
secretary  and  treasurer  by  the  plaintiff^  for  defendants,  in 
liis  official  capacity  as  such  secretary  and  treasurer,  and  for 
extra  services  in  superintending  work  in  Minnesota,  purchas- 
ing materials  at  points  at  and  between  New  York  and  Min- 
nesota, paying  laborers  at  points  in  Minnesota,  making  argu- 
ments, before  local  bodies,  for  town  bonds,  etc.,  and  obtaining 
the  voting  of  them  and  for  other  services. 

It  appeared  that  plaintifE  was  a  director  and  the  regularly 
elected  secretary  and  treasurer  of  defendants,  and  the  judge 
presiding  at  the  United  States  circuit  court  at  which  the  cause 
was  tried,  charged  the  jury  that  they  should  not  allow  plaintiff 
for  any  services  performed  by  him  as  director  or  secretary  and 
treasurer,  but  that  they  should  allow  him  for  any  authorized 
extra  services,  if  they  found  any  such  to  have  been  performed 
by  him,  and  that  if  they  found  for  plaintiff  any  verdict  upon 
such  grounds,  that  he  would  be  entitled  to  interest  on  the 
amount  found  from  the  date  of  the  last  service  so  performed. 
The  jury  retired  late  in  the  afternoon  and  came  in  subse- 
quently, the  foreman  announcing  a  verdict  for  plaintiff  for 
$3,500.  The  next  morning  the  jury  having  separated,  but 
the  term  not  having  ended,  plaintiff's  attorney  applied 
to  the  court  to  have  the  statement  of  the  verdict  corrected, 
presenting  written  memorandum  of  the  jurors  afterwards 
sworn  to,  in  open  court,  by  all  the  jurors,  that  the 
verdict,  as  intended,  was  for  $3,500  principal  and  interest, 
making  in  all  $5,538.20.  The  remaining  facts  appear  suffi- 
ciently in  the  opinion  of  Hon.  Hoyt  H.  Wheeleb,  judge 
sitting  at  the  United  States  circuit  court,  eastern  district 
of  New   York,  before  whom  and  a  jury  the    cause  was 
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tried,  aod  who,  on  the  application   for  jndgment,  rendered 
the  following  opinion* 

P.  W.  09i/rander^  for  plaintiflF,  cited  ScargeafU  agt. 


(5  C(no.,  106) ;  E»  parU  CuyiendaU  (6  Cow^  53) ;  Jack 
Sfm  agt.  Dickendon  (15  J.  R.j  309) ;  SdberU  agt.  Hught% 
(7  U,  d  W.,  399) ;  Prussd  agt.  KnoideB  (4  How.  \_MiM\  90) ; 
I>wmf(yrd  agt.  East  (27  T.  i?.,  281);  Smiih  agt.  Cheatham 
(8  6Wfu?tf'  C%iAS9,  57) ;  Dalrymple  agt.  WHUams  (63  ^.  J., 
361) ;  C7o^an  agt.  jfe'W^  (1  Burr^  383). 

^.  IT.  Z>^  Forest^  for  defendant 

WuKKLKR,  c/.  —  This  is  an  action  to  recover  for  personal 
services  rendered  while  the  plaintiff  was  a  director  and 
treasurer  of  the  defendant.  The  jnrj  were  directed  to  retam 
a  verdict  for  the  plaintiff  for  such  services  as  he  rendered,  if 
any,  oatside  the  scope  of  his  duties  as  director  and  treasurer 
at  the  special  request  of  the  president  and  the  rest  of  the  board 
of  directors,  and  that  if  they  found  for  the  plaintiff  they  might 
allow  interest  from  the  time  when  the  services  were  completed. 
Late  in  the  day  they  returned  a  verdict  for  the  plaintiff  for 
$3,500,  and  the  court  was  immediately  adjourned  to  the  next 
day.  During  the  next  day  a  statement  was  made  to  the  court 
that  the  jury  intended  to  give  a  verdict  for  $3,500  with 
interest.  On  the  morning  of  the  next  day  after  that,  and  on 
notice  to  defendant's  counsel  to  be  present,  and  while  the 
counsel  for  both  parties  were  present,  the  court  directed  the 
jury  to  be  recalled  to  their  places,  and  that  the  verdict  as 
recorded  be  read  to  them,  and  that  they  be  asked  if  that  was 
their  verdict.  This  was  done  and  the  foreman  answered  that 
it  was  not,  that  their  verdict  was  for  $3,500  with  interest. 
They  were  directed  to  compute  the  interest  and  agree  upon 
the  amount,  which  they  did,  and  answered  that  it  was  $2,03S.^, 
making  $5,538,20,  and  that  their  verdict  was  for  the  plaintiff 
for  that  amount,  which  was  ordered  to  be  recorded,  and  the 
jury  being  interrogated  separately  all  said  that  that  was  their 


HOWARD'S  PRACTICE  REP0UT8. 


481 


Burlingaxne  agt.  Central  Railroad  Company. 


verdict.  At  the  same  time  an  affidavit  of  all  the  jurors  was 
presented  and  filed  staring  that  the  verdict  agreed  apon  was 
for  the  plaintiff  for  $3,500  with  interest.  The  plaintiff  now 
moves  for  judgment  on  the  verdict  for  the  full  amount.  The 
defendant  objects  to  judgment  on  the  verdict  for  any  more 
than  $3,500,  on  the  ground  that  interest  was  not  recoverable, 
and  because  it  was  not  within  the  powef  of  the  court  to  allow 
the  verdict  to  bo  varied  after  it  had  been  received  and  recorded. 
As  the  services  were  rendered  on  special  request  and  to  be 
paid  for,  the  pay  was  due  when  they  were  performed  and 
after  that  time  was  detained  by  the  defendant  against  the 
right  of  the  plaintiff  to  have  it.  Under  these  circumstances 
it  onght  to  bear  interest  {People  agt.  Oaeherie^  9  Johns.y  71 ; 
Wood  agt.  liobbinSj  11  Mass.y  504 ;  Burdett  agt.  Estey^  19 
Blotch.^  1).  The  power  of  the  court  to  cause  the  verdict  to 
be  corrected  would  seem  to  be  ample  according  to  tlie  law  of 
the  state  of  New  York  and  the  practice  of  its  courts  as  settled 
by  its  highest  court.  In  Dalrymple  agt.  Williams  (63  If.  J"., 
361)  the  jury  returned  a  verdict  against  two,  when  the  verdict 
agreed  upon  was  against  one  and  in  favor  of  the  other,  and 
the  verdict  was  recorded  and  the  jury  separated.  Afterwards 
on  the  same  day,  on  the  affidavit  of  all  the  jnrors,  the  verdict 
was  corrected  and  the  judgment  entered  npon  it.  This  course 
was  approved.  In  Cogan  agt.  Elden  (1  Burr.^  383),  where 
the  issue  was  as  to  two  rights  of  way  under  which  the  defend- 
ant justified,  the  jury  found  for  the  defendant  as  to  one,  and 
for  the  plaintiff  as  to  the  other,  but  returned  a  verdict  for  the 
defendant  as  to  both  and  separated.  This  verdict  was  cor- 
rected on  the  affidavit  of  the  jurors.  In  this  case  there  is  no 
suspicion  of  any  unfair  conduct  on  the  part  of  the  jurors  or 
any  one.  It  was  an  honest  mistake  which,  if  not  corrected, 
would  prevent  the  finding  of  the  jury  as  it  actually  was  from 
being  carried  out.  The  correction  is  not  an  impeachment  of 
the  verdict  by  the  jurors  in  any  sense.  It  upholds  the  real 
verdict  and  prevents  miscarriage  in  its  delivery  into  court. 
The  verdict  as  first  recorded  was  not  the  real  verdict  of  the 
Vol.  I        61 
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jury.    If  it  conld  not  be  corrected  it  should  be  set  aside. 
Neither  party  has  moved  for  that. 
Jadgment  on  verdict  for  full  amount. 


N.  T.  SUPERIOR  COURT. 

Thb   Peoplv    ex   rd.  Thbodobb   Roosrvelt    and   others, 
respondents,  agt  Fiianklin  B.  Edson,  appellant. 

Jr^nMm —  OmUsmpt —  Qfde  cf  OivS  Procedure,  eeetione  277, 606,  773  * 
The  prtmnoni  ofiectum  772  as  to  whatjudffei  may  make  ordere  <nUofeffurt 
do  not  apply  to  it^nehon  orders — A  judge  of  New  York  wmmon 
pteae  has  no  power  to  yrant  an  if\funetion  order  in  an  action  in  New  York 
superior  court  —  Berson  moUUing  such  order  not  guilty  of  contempt. 

-Section  772  of  the  Code  of  Civil  Procedure,  prescribing  what  judges  msj 
make  orders  out  of  court  without  notice,  with  indifference  as  to  the 
particular  court  in  which  the  action  may  be,  does  not  apply  to  injunc- 
tion orders,  in  respect  to  which  the  special  provision  contained  in 
section  606  controls. 

Jl  judge  of  the  court  of  common  pleas  is  not  a  county  judge,  and  has  not 
the  power  of  one,  within  the  meaning  of  section  606,  providing  that  an 
injunction  order  can  only  be  granted  by  a  judge  of  the  court  where  the 
action  is,  or  by  that  court,  or  by  a  county  judge. 

.A  judge  of  the  common  pleas  has  not  power,  therefore,  to  grant  an 
injunction  order  in  an  action  in  the  superior  court,  and  a  person  violat- 
ing such  an  order  is  not  guilty  of  contempt  {Beversing  8,  C,  ante,  281). 

General  Term^  Aprily  1885. 

Before  Sedgwick,  C.  e/.,  O'Gobhan  and  Inobahah,  JJ. 

Appeal  by  respondent  from  an  order  convicting  defendant 
of  contempt  in  disobeying  an  injunction  order. 

The  injunction  order  was  made  to  accompany  a  summons 
in  an  action  brought,  or  about  to  be  brought,  in  this  coart 
The  order  was  signed  by  a  judge  of  the  common  pleas  for  the 
city  and  county  of  New  York.  The  defendant  disregarded 
the  order  by  doing  what  the  terms  of  the  order  enjoined  him 
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from  doing,  and,  in  certain  proceedings  to  punish  him  for 
contempt,  was  held  to  be  in  contempt. 

Dwoid  Dudley  Field  and  Revert  SeweUj  for  appellant. 

Charlee  P.  Miller^  for  respondent. 

Per  Cukiam  (Sedgwick,  C.  J.). —  The  judge  of  the  com- 
mon pleas  whu  made  the  injunction  order  in  this  case  had  not 
a  legal  power  to  make  it.  The  valid! cj  of  the  exercise  of  such 
a  power,  if  it  exist,  mast  be  found  in  some  section  of  the  Code 
of  Civil  Procedure.  It  will  be  necessary  to  examine  only 
sections  277,  606  and  772.  It  will  be  expedient  to  examine 
section  772  in  the  first  place.  It  occars  in  title  5  with  the 
heading  "motions  and  orders  generally."  Section  772  is 
headed  "  what  judges  may  make  orders  out  of  court  without 
notice."  It  proceeds  to  declare  that  where  an  order  in  an 
action  may  be  made  by  a  judge  of  the  court  out  of  court,  and 
without  notice,  and  the  particular  judge  is  not  specially  desig- 
nated by  law,  it  (except  it  be  to  stay  proceedings  after  verdict, 
report  or  decision)  may  be  made  by  a  justice  of  the  supremo 
court  or  by  a  judge  of  a  superior  city  court  within  the  city  where 
his  coart  is  located  or  by  the  county  judge  of  the  county 
where  the  action  is  triable,  or  in  which  the  attorney  for  the 
applicant  resides.  If  an  injunction  order  is  within  the 
meaning  of  the  clause  that  has  been  cited,  then  the  order  in 
this  case  had  validity,  not  because  the  judge  signing  the  order 
was  a  county  judge,  but  because  he  was  a  judge  of  a  superior 
city  court.  The  clause  was  not  meant  to  embrace  an  injunction 
order.  It  was  a  provision  that  respected  orders  in  general, 
without  a  specific  reference  to  any  class  of  orders  with 
peculiar  characteristics.  The  general  class  of  orders  was 
those  that  might  be  made  by  a  judge  out  of  court  without 
notice. 

It  is  a  familiar  rule  of  statutory  construction  that  a  statute 
that  provides,  in  respect  of  a  particular  case,  is  not  repealed 
by  a  statute  that  describes  a  general  class,  although  the  par- 
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tfexiLir  case  woalii  be  TeixiIIy  within  the  genend  terms,  nnless 
an  inteacioa  to  repeal  is  ocherwiae  manifested  (50  N,  T.y  493 ; 
6*5  jr.  1%  1 ;  6^  JT.  T^  605).  The  principle  is  applicable  a 
fortiori  to  dlifereiit  8ecti«>iis  of  one  act,  Uie  whole  of  which 
becomes  a  law  at  one  time.  And,  therefore,  if  there  be  else- 
where in  che  Co*ie  a  special  proTision  as  to  injunction  orders 
that  special  pro^ion  controls. 

As  to  orders  granting  profisiooal  remedies  and  that  may  be 
made  bj  a  jndge  oat  of  oomt  without  notice,  the  Code  has 
made  special  or  particolar  provisions,  which  it  was  nnneoessary 
to  make  if  section  773  was  meant  to  be  the  enactment  as  to 
them.  Bt  section  556  an  order  of  arrest,  except,  dkc.,  mast 
be  obtained  from  a  judge  of  the  eoart  in  which  the  action  is 
pending,  or  bom  anj  conntj  judge.  Bj  section  638 
a  warrant  of  attachment  maj  be  made  by  a  judge  of  the 
court  or  bj  anj  countr  judge.  Bj  section  606  an  injunc- 
tion order  may  be  granted  by  the  court  in  which  the 
action  is  brought,  or  by  a  judge  thereof,  or  by  any  county 
judge.  Xo  one  can  fail  to  obaerre  that  in  these  several  cases 
the  limitation  of  the  powers  to  grant  the  orders  hare  been 
made  with  some  purpose  that  relates  to  the  character  of  the 
remedy.  If  these  special  provisions  had  been  placed  in  section 
772,  at  the  end  of  the  genend  words  that  have  been  given,  it 
would  at  once  be  seen  that  there  was  no  inconsistency,  and 
that  the  special  provisions  were  to  be  followed  according  to 
their  own  terms.  The  separation  of  them  by  intervening 
sections  does  not  make  them  not  to  be  the  law,  or  prevent  the 
amplication  of  the  rule  of  construction  that  has  been  adverted 
to.  It  is  argued  that  a  part  of  section  773,  and  not  yet 
noticed,  shows  that  the  intention  was  that  the  general  language 
should  refer  to  injunction  orders.  Such  an  order  grants  a 
provisional  remedy.  That  part  immediately  follows  what  has 
been  quoted  and  is, ''  where  such  an  order  grants  a  provisional 
remedy  it  can  be  vacated  only  in  the  manner  specially  pre- 
scribed by  law,"  Ac 

The  argument  is  that  the  words  ^such  an  order"  recognize 
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that  the  general  words  as  to  orders  before  nsed  embrace  orders 
granting  provisional  remedies.  It  is  certainly  true  that 
orders  for  provisional  remedies  may  be  made  by  &  jndge  out 
of  court,  and  it  must  be  supposed  that  the  law  makers  did  not 
lose  sight  of  this  when  the  general  words  were  used.  This  is 
not  all  that  needs  consideration  here.  The  law  makers  also 
knew  that  the  general  words  did  not  exclude  the  operation  of 
special  provisions  as  to  the  granting  of  particular  kinds  of 
orders.  These  special  provisions  were  to  be  combined  with 
the  general  provision,  and  it  was  in  reference  to  all  of  them 
together^  as  being  the  law,  that  the  part  now  under  considera- 
tion proceeds.  Therefore  the  words  ^'  such  an  order "  must 
not  be  held  to  repeal  any  provision  that  had  been  specially 
made  as  to  certain  classes  of  orders,  or  in  other  words  to  affect 
any  provision  as  to  the  court  or  judge  authorized  to  make 
orders.  It  was  an  independent  provision,  as  if  made  in 
another  section,  and  meant  that  where  an  order  that  may  be 
made  by  a  judge  out  of  court,  which  is  the  meaning  of  ''  such 
an  order,"  grants  a  provisional  remedy,  it  can  be  vacated 
only,  &C. 

The  construction  now  given  to  section  606  gains  strength 
from  these  words  in  it:  ^^ Except  where  it  is  otherwise 
specially  prescribed."  There  is  a  special  prescription  in  sec- 
tion 505.  There  is  no  special  prescription  in  section  772, 
which  is  in  general  terms.  Therefore  there  is  almost  an 
explicit  declaration  that  section  606  furnishes  the  only  rule 
as  to  the  power  to  make  injunction  orders.  What  is  the  dif- 
ference between  the  respective  applications  of  sections  772 
and  606  ?  By  section  772  other  orders  than  injunction  orders 
may  be  made  by  the  judge  of  the  supreme  court  or  of  the 
common  pleas  or  of  a  superior  court  or  by  a  county  jndge, 
with  indifference  as  to  the  particular  court  in  which  the  action 
may  be.  By  section  606  such  an  order  can  only  be  granted 
by  a  judge  of  the  court  where  the  action  is,  or  by  that  court 
or  by  a  county  judge.  It  is  not  necessary  to  state  the  reasons 
ioft  these  varying  limitations.    It  is  enough  to  perceive  that 
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the  limitations  are  so  marked  that  thej^cannot  be  sapposed 
to  be  absent  from  the  intention  of  the  l^islatoro. 

The  inquiry  remains  whether,  mthin  the  meaning  of  section 
606,  a  judge  of  the  common  pleas  is  a  county  judge.  A  county 
judge  is  a  specific  title  used  in  the  constitution  and  statutes  to 
identify  a  certain  judicial  officer,  with  peculiar  powers  and 
the  head  of  the  county  court.  Section  14,  article  6,  constitu- 
tion of  1846,  says  there  shall  be  elected  in  each  of  the  counties, 
except  the  city  and  county  of  New  York,  one  county  judge. 
He  shall  hold  the  county  court,  &c  Section  15  of  the  same 
article,  as  amended  December  9, 1869,  continued  county  courts 
and  county  judges  by  these  titles.  The  Code  of  Civil  Pro- 
cedure so  classifies  these  courts  and  officers  as  courts  of 
common  pleas,  superior  courts,  county  judges  and  county 
courts  in  such  an  exact  way  that  they  cannot  be  confused, 
and  it  must  be  said  that  the  one  is  not  the  other.  It  may  be 
argued  that  a  judge  of  the  common  pleas  has  the  power  of  a 
county  judge.  !No  statute  to  such  an  effect  has  been  cited. 
If  there  were  one  it  would  not  avail  against  a  statute  which, 
in  respect  of  a  particular  class  of  orders,  in  effect  names  a 
judge  of  the  court  of  common  pleas  and  a  county  judge, 
allowing  the  former  to  grant  the  order  if  the  action  be  in  his 
court,  or  if  it  be  not,  then  by  a  county  judge  or  a  judge  of 
the  court  in  which  the  action  is. 

This,  however,  by  no  means  exhausts  the  discriminations  of 
the  statute.  The  following  is  significant :  There  are  tlunce 
classes  of  authorized  makers  of  injunction  orders.  The 
system  of  classification  had  some  ground  which  calls  for 
respect  as  much  as  does  the  ^meaning  of  words.  The  fir^ 
class  is  of  courts  in  which  the  action  may  be.  The  second  is 
of  the  judges  of  such  courts.  The  third  is  of  county  judges. 
There  is  no  other  class  of  judges  other  than  those  of  the  court 
where  the  action  is.  If  a  judge  who  is  not  a  county  judge, 
but  is  assumed  to  have  the  power  of  a  county  judge,  is  for 
that  reason,  by  construction,  authorized  to  make  the  order, 
not  being  a  judge  of  the  court  where  the  action  is,  the  second 
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class  and  its  reason  are  obliterated.  The  subject-matter  of 
such  an  inquiry  as  the  present  is,  in  every  case,  what  do  the 
words  mean  in  the  particular  act  or  section  where  they  occur? 
It  is  a  rule  of  general  application  that  legal  terms  have  their 
legal  meaning,  unless  there  be  some  indication  to  the  contrary. 
Under  these  propositions  the  cases  that  have  been  cited  to 
show  that  a  judge  of  the  common  pleas  has  the  power  of  a 
county  judge,  or  is  a  county  judge,  should  be  examined. 

MorgarCa  case  (56  N,  Y,y  629)  is  not  reported  in  full.  The 
digests  give  no  reference  to  the  decision  below.  A  memoran- 
dum only  of  the  case  in  the  court  of  appeals  is  made,  and  the 
head  note  alone  gives  information  as  to  the  decision.  It  is, 
the  term  county  judge,  as  employed  in  the  act  of  1860  to 
secure  to  creditors  a  just  division  of  the  estate  of  debtors  who 
convey  to  assignees,  &c.  {Chap.  S^Sqf  Laws  of  1860  and  the 
vanoue  acta  amendatory ;  chap.  860,  Laws  of  1867;  chap. 
92  of  Laws  of  1870  ;  chap.  888,  Laws  of  1872,  and  cluip.  363, 
Laws  of  1873),  includes  the  judges  of  the  court  of  common 
pleas  for  the  city  and  county  of  New  York  and  the  jurisdiction 
conferred  by  said  acts  up^n  the  county  judge  is  rightfully 
exercised  by  the  judges  of  the  said  court  of  common  pleas 
when  the  debtor  resides  in  the  city  of  New  York. 

The  acts,  outside  of  the  words  to  be  construed  in  them, 
namely,  county  court  and  county  judge,  provided  beyond  con- 
troversy for  the  regulation  of  assignments  for  benefit  of 
creditors  in  every  county  of  the  state.  It  would  be  inconceiv- 
able that  it  was  not  intended  to  apply  to  the  county  of  New 
York.  The  judicial  agents  for  the  enforcement  of  the  acts 
were  described  as  county  court  and  county  judge.  The 
particular  question  was  where  the  acts  applied  to  all  the 
counties  of  the  state,  what  did  they  mean  by  county  judge  as 
applied  to  the  county  of  New  York  where  there  was  no 
county  judge  proper?  The  conclusion  was,  that  from  the 
history  of  the  common  pleas  and  its  former  jurisdiction  and 
nomenclature,  the  act  meant  that  court  for  the  purposes  of 
the  enforcement  of  the  act  in  the  county  of  New  York.    This 
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did  not  involve  that  in  the  county  of  New  York,  the  common 
pleas  or  its  judges  acted  because  they  had  the  powers  of  a 
county  court  in  a  proper  sense,  or  were  county  judges  proper, 
but  they  acted  as  a  court  of  common  pleas  or  a  judge  of  it 
proprio  vigore.  Such  a  result  was  inevitable  after  it  had 
been  held  that  the  face  of  the  acts  showed  that  the  words 
county  judge  were  used  not  in  a  restricted  legal  and  technical 
way,  but  in  a  general  sense. 

When  the  acts  referred  to  were  repealed  by  section  28,  chap. 
466,  Laws  of  1877,  it  was  deemed  prudent  to  enact  by  section 
24  that  a  judge  of  the  common  pleas  of  the  city  of  New  fork 
^'may  exercise  all  the  powers  of  a  county  judge  for  said 
county  for  the  purposes  of  this  act." 

In  Wood  V.  Kelly  (2  HilLy  337)  the  only  remark  that  could 
apply  to  the  subject  was  made  by  a  single  judge  as  an 
additional  reason  to  those  given  by  another  judge  for  aflirming 
an  order  allowing  an  amendment.  There  is  no  doubt  that 
the  remark  was  correct.  It,  however,  only  applied  to  the 
court  possessing  the  power  of  a  county  court,  and  not  to  any 
judge  of  either  court.  It  was  based  upon  section  6  of  the 
Laws  of  1854,  chapter  198,  entitled  an  act  in  relation  to  the 
court  of  common  pleas  for  the  city  and  county  of  New  York. 
Section  6  was  repealed  by  chapter  417  of  the  Laws  of  1877. 

Lang  v.  Brown  (6  JTtm,  256)  is  cited.  It  states  that  judges 
of  the  common  pleas  are  county  judges  on  the  authority  of 
MaUer  of  Morgan  (56  N.  F.,  269).  We  have  seen  that  that 
case  only  declares  that  within  the  meaning  of  the  acts  there 
involved,  county  judges  indicated  judges  of  the  common  pleas. 
To  maintain  the  proposition  under  the  Code  of  Civil  Procedure 
would  be  to  disregard  fundamental  distinctions  very  carefully 
made  in  it.  The  statute  before  tlie  court  was  a  section  of  the 
Bevised  Statutes.  The  opinion  then  says  that  by  section  27, 
Laws  of  1847,  the  judiciary  act,  county  judges  are  clothed 
with  the  powers  that  a  judge  of  the  court  of  common  pleaa 
being,  &c.,  could  exercise.  This  does  not  show  that  a  judge 
of  the  common  pleas  is  clothed  with  the  powers  of  a  countj 
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judge.  The  section  could  not  be  read  by  Bubstituting  for 
county  judge,  a  judge  of  common  pleae  without  considering 
it  the  equivalent  of  an  enactment  that  a  judge  of  the  common 
pleas  is  clothed  with  the  powers  of  a  judge  of  the  common 
pleas.  In  fact  the  section  has  been  repealed  by  chapter  417 
of  the  Laws  of  1877. 

In  People  ex  rel,  Ireland  y.  DanoAtie  (1 5  Sutiy  446),  it  was 
beld  that  under  section  656,  Code  of  Civil  Procedure,  which  pro- 
Tides  that  an  order  of  arrest  may  be  granted  by  a  judge  of  the 
court  where  the  action  is  brought,  or  by  the  county  judge,  a  judge 
of  the  common  pleas  is  a  county  judge.  The  making  of  the 
order  was  not  said  to  be  valid  under  section  772,  and  no  par- 
ticular examination  of  the  question  was  made,  but  the  decision 
was  placed  upon  Matter  of  Morgan  (56  N,  1^.,  629).  It  is, 
therefore,  to  be  deemed  but  a  reiteration  of  the  ruling  in  that 
case,  the  effect  of  which  has  been  examined. 

Nor  does  section  277  support  the  order.  That  provides 
that  in  an  action  or  special  proceeding  brought  in  a  superior 
city  court  an  order  may  be  made  without  notice  by  the  county 
judge  of  the  county  where  the  court  is  situated,  or  of  the 
county  where  the  attorney  for  the  applicant  resides,  in  a  case 
where  a  judge  of  the  superior  city  court  might  make  the  same 
out  of  court  It  seems  to  be  clear  that  the  judge  who  made 
the  order  is  not  the  county  judge  of  this  county,  nor  did  he 
make  it  as  such.  It  would  seem  only  necessary  to  say  that 
the  section  refers  to  the  power  of  the  county  judge,  and  not 
to  the  power  of  a  superior  city  court  judge.  As  the  making 
of  the  order  was  not  authorized  by  law,  the  appellant  was  not 
bound  to  obey  it,  and  was  not  in  contempt  for  disregarding  it. 

The  order  appealed  from  should  be  reversed,  and  an  order 
entered  dismissing  all  proceedings,  with  costs. 
Vol.  I        62 
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CITY  COURT  OF  NEW  YORK. 
Ohasles  Fbazikb  et  aL  agt  John  B.  Davtds  et  ok 

Code  cf  CwU  Procedure,  ieeHon  873  —  Bkamiaation  of  pariiet  btfore  (rial-^ 

When  application  fi9r  order  vnU  be  denied 

An  examination  of  a  plaintiff,  will  not  be  allowed,  for  the  purpose  of  dis- 
covering what  consideration  the  plaintiff  paid  for  the  note  sued  on,  and 
which  was  misappropriated  by  the  party  to  whom  it  had  been  intrusted 
to  procure  its  discount  and  return  the  proceeds  to  the  makers. 

An  examination  will  not  be  allowed  in  a  case  where  a  bill  of  discoyexy 
could  not  be  maintained. 

Where  the  object  for  which  the  examination  is  sought  by  the  petitioner, 
is  for  the  purpose  of  discovering  whether  the  plaintiffs  can  maintaip 
their  cause  of  action,  the  nature  and  number  of  their  witnesses,  or  of 
determining  whether  the  plaintiffs  have  title  to  the  note,  or  else  to 
anticipate  perjury,  the  application  will  be  denied. 

Special  Term^  April,  1886. 

Motion  to  vacate  an  order  for  the  examination  of  tlie  plain- 
ti£E  before  trial. 

P.  <&  D.  MitcAeUy  for  motion. 

I.  A.  Engleharty  opposed. 

Bbowne,  e/1  —  The  general  term  of  this  court  decided  in  a 
case  similar  in  its  facts  to  this,  that  an  examination  of  the 
plaintifE  would  not  be  allowed  for  the  purpose  of  discovering 
what  consideration  the  plaintiff  paid  for  the  note  sued  on,  and 
which  was  misappropriated  by  the  party  to  whom  it  had  been 
intrusted  to  procure  its  discount  and  return  the  proceeds  to 
makers. 

The  case  referred  to  is  Smith  agt.  Irvine^  and  will  be  found 
in  volume  2,  cases  May  general  term,  1884:,  clerk's  office. 
The  defendants  in  that  case  answered,  and  in  their  answer 
recited  the  facts  under  which  they  parted  with  the  note,  and 
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alleged  that  the  plaintiff  received  it  without  consideration. 
This  placed  the  defendants  in  the  position  of  being  possessed 
of  the  facts  thej  swore  to,  to  support  their  defense,  and  under 
the  authority  of  Chapman  agt.  Thompson  (16  Hwn^  53),  the 
order  of  examination  was  reversed. 

In  Glenney  agt.  Stedwdl  (64  N,  T.  12. ;  also  reported  in 
1  Alb,  N,  C.y  827,  where  m^ny  decinons  are  collated  in  a 
note  to  the  case)  the  rule  was  laid  down  that  the  power  given 
by  the  Code  to  examine  an  adverse  party  before  trial  is  a 
substitute  for  the  bill  of  discovery  in  chancery,  and  this  rule 
prevails  in  this  court. 

In  the  case  of  Kanter  agt.  Brophy  {OenerdL  Term^  Nov.  16, 
1880, 1  Civ.  Pro.  JRep.y  83,  note)y  MoAdam,  J.,  writing  the 
opinion,  says : "  We  must  follow  the  unbroken  chain  of  authori- 
ties laid  down  by  the  other  courts,  that  the  examination  can 
only  be  had  in  the  cases  in  which,  under  the  former  practice, 
a  discovery  might  have  been  had  in  equity."  Citing  cases  in 
which  the  rule  was  adopted  in  other  courts. 

In  a  recent  case  in  this  court  {Goldberg  agt.  Roberta)  an 
order  was  made  for  the  examination  of  the  defendants  to  dis- 
cover if  a  copartnership  existed  among,  them,  a  motion  to 
vacate  was  denied,  and  an  appeal  was  taken  to  the  general 
term,  which  sustained  the  order.  Mr.  justice  MoAdam  dis- 
sented and  filed  an  opinion  on  the  17th  day  of  November, 
1883.  He  adhered  to  the  rule  above  laid  down,  ^'  that  the 
plaintiff  under  the  facts  shown  would  not  be  entitled  to  a  bill 
of  discovery."  An  appeal  was  taken  to  the  court  of  common 
pleas,  which  affirmed  the  order  of  the  general  term  of  this 
court,  but  Beach,  J.,  writing  the  opinion  of  affirmance,  says : 
'^  In  this  court  the  order  has  been  held  proper  in  any  case 
when  a  bill  of  discovery  would  have  been  upheld  in  equity  " 
{Citing  52  H<no.,  401 ;  7  Daly,  238 ;  2  Ahb.  N.  C,  146). 
While  adopting  the  rule  he  questions  its  propriety  under  the 
existing  statutes  {Cites  Brisbane  agt.  Brisba/ne^  27  Sup.  Ct. 
H.^  48).  The  order  was  upheld,  however,  upon  the  ground 
that  a  bill  of  discovery  would  have  been  maintained  upon  the 
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facts  set  forth  in  the  case  presented  for  review  (MSS.  opinion 
filed  in  court  cf  common  pleaa^  March  14,  18S4). 

It  thus  appears  that  the  line  of  decisions  in  this  conrt  and 
its  reviewing  tribunal  remains  unbroken  in  maintaining  the 
principle  that  an  examination  will  not  be  allowed  in  a  case 
where  a  bill  of  discovery  could  not  be  maintained.  A  bill 
was  never  allowed  to  a  party  for  the  purpose  of  getting 
information  as  to  whether  he  had  a  case,  nor  merely  to  explore 
his  adversary's  case,  or  where  the  defendant  in  the  bill  would 
be  compelled  to  disclose  his  own  title.  Nor  was  a  biU  of  dia- 
coverjr  permitted  to  be  naed  for  mere  inquiaitorial  purpoees, 
such  as  to  ascertain  the  names  of  defendants'  witnesses,  or  the 
evidence  or  means  by  which  he  intended  to  establish  his  case 
(48^,  ofoo,  collated  case  on  p.  75,  1  Oiv.  Pro.  Rep.).  1  find 
among  the  collated  cases  in  the  note  to  Olenny  agt  Stedwdl 
(1  Ahb.  N.  6%  327,  8upra)y  two  illustrations  of  the  rule  appli- 
.  cable  to  the  case  at  bar. 

^'  Tlie  first  is  where  an  executrix,  sued  for  a  debt  claimed 
to  be  due  from  her  testator,  applied  for  a  bill  of  discovery  on 
the  ground  that  she  knew  nothing  of  the  demand  of  her  own 
knowledge,  and  believed  it  to  be  unjust  because  the  creditor 
had  taken  no  measures  to  liquidate  the  debt  during  the  life- 
time of  her  testator,  &c. 

^"Held^  that  the  bill  did  not  contain  6u£Scient  equity  to 
entitle  the  applicant  to  a  discovery  {Citing  court  of  errors 
[1800],  opinion  ly  Kent,  e/l,  Newkirk  agt  WHleU^  3  Johns^ 
CaseSy  413 ;  S.  61, 2  Cat.  CaaeSy  296).  The  other  is  where  one 
was  sued  at  law  as  indorser  of  a  note  and  who  pleaded  the 
statute  of  limitations,  whereupon  the  plaintiff  applied  for  a 
discovery  of  the  origin  and  ground  of  the  consideration  of  the 
note,  in  order  to  enable  him  to  meet  the  plea  at  law  by  shov- 
ing a  part  payment  within  the  six  years. 

^^Hddy  that  the  defendant  was  not  bound  to  make  a  dis- 
covery {Lansifig  agt.  Starr^  2  Johns.  Ch.^  150),  and  that  a 
bill  will  not  be  allowed  merely  to  guard  against  anticipated 
perjury  {Leggett  agt  PosUey^  2  Paige^  602;   Mora  agt 
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McCready^  2  Bosw,^  669),  and  neither  will  it  be  allowed  to 
discover  uHury  (11  Wend.,  329 ;  3  Paige,  539 ;  7  id.,  598 ; 
9  id.,  197  ;  11  id.,  618 ;  2  J(me8  Eq.,  62)." 

Applying  the  rules  evolved  from  these  decisions  to  this 
case,  it  establishes  the  conclusion  that  the  examination  applied 
for  cannot  be  allowed.  The  facts  shown  by  the  affidavit  are 
that  the  defendants  Seabury  and  Davids,  upon  the  representa- 
tions of  one  Austin,  that  he  could  obtain  the  money  on  the 
note  in  suit  among  others,  and  would  pay  it  to  them  when 
obtained,  and  if  he  did  not  he  would  return  the  notes  within 
fifteen  days,  they  delivered  the  note  to  Austin ;  that  Austin 
neither  paid  over  the  money  nor  delivered  back  the  note ;  that 
he  cannot  now  be  found ;  he  is  charged  with  converting  the 
proceeds  of  the  note  to  his  own  use ;  that  he  passed  the  note 
ont  of  his  possession  wrongfully  to  defendant  Law  and  to 
the  plaintifib,  as  the  defendant  Davids  is  informed  and 
believes  to  be  true ;  that  plaintiffs  could  have  obtained  this 
information  upon  inquiry  of  the  defendants  Seabury  and 
Davis ;  that  no  value  ever  passed  between  Austin  on  the  one 
hand  and  Seabury  and  Davids  on  the  other,  and  that  the  former 
never  had  any  right  to  pass  said  note  out  of  his  possession 
without  obtaining  its  proceeds  and  paying  the  same  over  to 
the  latter  Upon  these  facts  the  apph'cant  concludes  by  a 
desire  to  examine  the  plaintifiEs  and  the  defendant  Law  as  to 
all  tlie  material  allegations  of  the  complaint  respecting  the 
manner  in  which  said  note  was  obtained  by  plaintifb  and  the 
consideration  paid  for  it. 

If  any  conclusion  can  be  arrived  at  as  to  the  object  for 
which  the  plaintiffs'  examination  is  sought  by  the  petitioner, 
beyond  the  mere  desire  to  have  such  examination  (that  being 
the  only  express  object  stated),  we  must  assume  that  it  is  for 
the  purpose  of  discovering  whether  the  plaintiffs  can  maintain 
their  causa  of  action,  the  nature  and  number  of  their  witnesses, 
or  of  determining  whether  the  plaintiffs  have  title  to  the  note, 
or  else  to  anticipate  perjury.  In  no  aspect  of  the  case  does 
the  affiant  bring  himself  within  the  rule  entitling  a  party  to  a 
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bin  of  discovery.  I  can  discover  nothing  beyond  a  mere 
inqoisitorial  investigation  for  the  purpose  of  ascertaining  what 
the  adverse  party  will  swear  to,  in  order  that  the  applicant 
may  be  enabled  to  meet  or  overcome  it.  This  is  not  permis- 
sible {Schepmoes  agt  BouMon^  1  At^.  N,  C.<,  481 ;  Chapin 
agt  Thompson^  supra).  The  moving  papers  do  not  state  or 
show  that  the  testimony  of  the  persons  desired  to  be  examined 
is  material  to  the  party  making  such  application  for  the 
defense  of  the  action  {Coda^  sec.  873 ;  cases  cited  in  note  on 
page  90  of  I  Civil  Pro.  B). 

Upon  the  argument  of  the  motion  it  was  urged  that  the 
examination  was  desired  in  order  to  enable  the  applicant  to 
frame  his  answer.    Not  only  does  it  not  appear  that  he  is 
unable  to  do  so,  but  it  affirmatively  appears  that  he  is  in  pos- 
session of  all  the  information  necessary  to  controvert  eveiy 
fact  alleged  by  plaintifEs  and  to  put  in  issue  the  bona  fides  of 
the  plaintifib'  title.    As  before  stated,  he  avers  that  Austin 
passed  the  notes  to  Law  and  the  plainti&  wrongfully,  as  he  is 
informed,  and  *8uch  information  he  believes  to  be  true,  and 
that  they  (the  parties  whom  applicant  desires  to  examine) 
could  have  been  informed  of  these  facts  by  tiie  affiant,  if  they 
had  intended  to  become  hona  fide  holders.     In  different  lan- 
guage he  says :  ^^  You  got  the  notes  wrongfully,  therefore  have 
no  title,  and  I  could  have  given  you  the  facts  if  you  called 
upon  me."  It  seems  to  me  he  is  possessed  of  all  the  knowledge 
necessary  to  frame  his  answer.    If  Austin  passed  the  note 
wrongfully  to  Law,  and  the  plaintife  received  it  wrongfully, 
the  wrongful  act  would  vitiate  the  plaintiffs'  title  to  it, 
and    the   applicant   has   the   knowledge  of   it,   and  as  a 
logical   sequence  of  such   knowledge  he  can   set  up  the 
wrong  in  his  answer,  and  prima  faoie  proof  of  it  given  by 
him  will  compel  the  plaintiffs  to  defend  their  title.    It  is 
shown  that  Austin  was  authorized  to  n^otiate  the  note 
wherever  he  could,  and  the  presumption  of  honest  dealing 
attaches  to  his  acts  in  passing  the  note  unless  the  contraiy  ia 
shown,  and  as  the  applicant  says  he  dan  show  it,  I  cannot 
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conceive  the  necessity  of  calling  upon  the  plaintiffs  to  aid  him, 
and  as  necessity  for  the  examination  is  a  cardinal  factor  in 
determining  the  right  to  it,  its  absence  alone  would  warrant  a 
refusal  to  allow  it. 

I  cannot  discover  a  legal  basis  upon  which  to  maintain  the 
order. 

Order  will  be  vacated,  with  ten  dollars  costs  to  plaintiffs. 


SUPREME  COURT. 


Millville  Manxifactubino  Company,  appellant,  agt.  John 
T.  Salter,  respondent,  impleaded,  &c. 

FUading —  Complaint —  Annoer  ^Denials  in^  when  bad^  Wlien  aUegaiwnB 

€f  complaint  to  he  deemed  admitted. 

The  complaint  contained  the  usual  allegations  to  charge  the  drawer  and 
acceptor  of  a  draft.    The  only  denial  in  the  answer  of  the  defendant** 
saed  as  the  acceptor  was,  "denies  each  and  every  allegation  therein  con- 
tained not  hereinafter  specifically  admitted,  controverted  or  denied. 

HM^  that  such  a  denial  was  neither  a  general  nor  specific  denial,  and, 
therefore,  no  denial;  and  that  consequently  all  the  allegations  of  the 
complaint  were  admitted,  and  that  the  referee  erred  in  dismissing  the 
complaint  for  want  of  proof  that  the  defendant  who  was  sued  as 
acceptor  bad  accepted  the  draft 

Hdd,  also,  that  a  statement  in  the  answer  admitting  the  acceptance  "  of  a 
draft  similar  to  the  one  set  forth  in  the  complaint "  was  an  admission  of 
the  acceptance  of  the  draft  sued  on« 

First  Department^  Oeneral  Term^  AprUy  1885. 

Before  Davis,  P.  e/.,  Bbadt  and  Daniels,  JJ. 

Charles  M.  ffaUj  for  appellant. 

J.  Bomer  Bildret^^  for  respondent 

Fkb  Cubiah.  —  The  action,  so  far  as  it  was  against  the 
defendant  Salter,  was  brought  to  enforce  his  liability  as  the 
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acceptor  of  a  draft  or  bill  of  exchange  drawn  npon  him.  Its 
preeentation  to  and  acceptance  by  him  was  alleged  in  the 
complaint,  and  by  his  answer.  Without  either  geneially  or 
specifically  denying  either  of  the  allegations  in  the  complaint, 
he  admitted  ^'  the  acceptance  of  a  draft  similar  to  the  one  set 
forth  in  the  complaint  herein,  bnt  alleges  that  the  same  was 
for  the  accommodation  of  the  drawer  and  co-defendaat 
Canfield,  and  that  there  was  never  any  value  or  consideration 
for  the  acceptance  or  payment  of  said  draft  by  this  defend- 
ant'' The  plaintiff  did  not  prove  the  acceptance  of  the  draft 
by  Salter,  and  because  of  that  omission  the  referee  determ- 
ined the  action  in  his  favor.  But  in  that  he  was  clearly  in 
error,  for  his  answer  contained  no  general  denial  and  no 
specific  denial  of  the  acceptance  of  the  draft  by  Salter,  but 
admitted  the  acceptance  of  a  similar  draft  without  any 
allegation  that  it  was  different  from  the  one  set  forth  in  the 
complaint.  It  was  admitted  in  effect  that  the  allegation  con- 
tained in  tlie  complaint  on  this  subject  was  true.  That 
resulted  from  the  omission  to  deny,  either  generally  or  spe- 
cifically, what  was  alleged  in  the  complaint.  And  the  failme 
to  deny  the  acceptance  of  the  draft,  together  with  the  state- 
ment admitting  the  acceptance  of  a  similar  draft,  was  all  that 
could  be  required  to  establish  the  fact  that  the  defendant 
Salter  did  accept  the  draft  in  suit,  as  it  was  alleged  he  did  in 
the  complaint.  The  constrnction  placed  upon  the  pleadings 
by  the  referee  was  unsupported,  by  which  he  concluded  that 
the  acceptance  of  tlie  draft  was  not  established.  He  should, 
on  the  contrary,  have  held  the  pleadings  to  have  admitted  the 
fact  of  the  acceptance,  and  determined  the  action  upon  the 
basis  of  the  existence  of  that  fact. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Note.— See  to  same  effect  Porter  9^  FMl  {til  How,,  445);  Oattana^ 
agt  Oilman  (Q7  Bno.,  464)  and  8pi^  agt  7%amp»n  {ants,  139).— [So. 
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section  628  of  the  Code,  providing  that  an  application  to  dis- 
charge it  may  be  made,  after  the  service  of  the  complaint 
itself,  when  it  may  fail  to  set  forth  a  cause  of  action  appearing 
to  entitle  the  plaintiff  to  the  order. 

The  subject  of  the  controversy  in  the  action  was  seven 
patents  issned  for  improvements  relating  to  the  cash  car  systenb 
in  use  in  stores,  issued  to  Milton  Clark.  The  plaintiff  claimed 
to  have  acquired  the  title  to  these  patents,  and  a  like  claim 
^as  made  to  them  under  the  same  invention  on  behalf  of  the 
defendants,  the  New  York  Store  Service  Company  having 
claimed  finally  to  have  acquired  the  superior  title  to  these 
patents.  As  the  affidavits  were  presented  the  title  to  the 
patents  is  the  controverted  fact  upon  which  the  disposition  of 
the  litigation  will  probably  be  required  to  depend,  and  as  it  was 
deemed  to  be  too  uncertainly  presented  to  be  disposed  of  on 
the  affidavits,  the  court  considered  it  to  be  its  duty  to  order  a 
jefereuce  upon  which  the  evidence  could  be  orally  produced 
before  the  referee  affecting  the  rights  of  the  parties.  This 
.reference  was  authorized  by  section  1015  of  the  Code  of  Civil 
Procedure.  It  was  such  a  question  of  fact,  and  so  important 
in  its  character,  as  could  satisfactorily  be  determined  in  no 
-other  way. 

The  injunction  itself,  so  far  as  it  restrained  the  defendants 
^*from  putting  up  or  in  use,  implements,  machines,  contri- 
vances, inventions,  appliances,  or  any  of  them,  pertaining  to 
fiaid  patents  and  systems  in  any  way  whatsoever,'^  was  made 
without  authority.  Its  object  was  to  prevent  an  infringement 
of  the  patented  invention  by  the  defendants,  and  that  the  state 
courts  have  no  authority  to  do  {De  Witt  agt.  Elmiray  c§c.,  Cb., 
66  N.  jr.,  459).  The  courts  of  the  United  States  have  been 
invested  with  exclusive  jurisdiction  over  that  subject,  and  it 
cannot  be  exercised  by  the  courts  of  the  states. 

So  much  of  the  injunction  order  as  provides  for  this  reetraint 
should  be  vacated,  and,  as  so  modified,  the  orders  shonld  be 
;afflrmed,  with  costs  to  abid^  the  event  of  the  motion. 

Davis,  P.  J.,  concurred. 


r 
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COURT  OF  APPEALS. 

Anbonia  Brass  and  Ooppbb  CoHPAmr,  appellants,  agt. 
William  C.  Connor  et  al.j  execators,  &c.,  respondents. 

Appeal — Practice  aa  to  appeals  aUowed  by  the  common  pUaefrom  a  judgment 
efthecUy  court  —Code  of  0ml  Procedure,  seetione  190, 191, 8194, 8195, 1800. 

Where  an  appeal  is  allowed  by  the  common  pleas  from  a  judgment  of  the 
city  court,  the  notice  of  appeal  should  specify  that  the  appeal  is  from 
the  order  or  judgment  of  the  common  i^eas,  as  there  can  be  no  appeal 
to  the  court  of  appeals  from  the  city  court. 

Decided  AprUy  1885. 

-2f.  -P.  Stafford^  for  appellant. 

Vanderpoelj  Green  dk  Gumming^  for  respondents. 

Bapallo,  J. — JTudgment  was  rendered  in  favor  of  the 
defendant  by  the  city  court  (late  the  marine  court)  of  the  city 
of  New  York,  and  aiBrmed  by  the  general  term  of  the  city 
court.  On  appeal  to  the  court  of  common  pleas,  that  court 
affirmed  the  judgment  and  granted  leave  to  the  plaintiff  to 
appeal  to  this  court  from  the  judgment,  to  be  entered  on  the 
decision  of  the  court  of  common  pleas.  An  order  of  affirm- 
ance was  entered  in  the  court  of  common  pleas,  and  afterward, 
on  the  3d  of  June,  1884,  a  judgment  was  entered  in  the  city 
court  reciting  that  a  remittitur  had  been  sent  down  from  the 
court  of  common  pleas  and  making  the  judgment  of  the  court 
of  common  pleas  the  judgment  of  the  city  court.  Thereupon 
the  plaintiiS  served  notice  of  appeal  to  this  court  from  the 
judgment  entered  in  the  office  of  the  clerk  of  the  city  court 
in  this  action  on  the  3d  of  June,  1884,  no  reference  being 
made  in  the  notice  of  appeal  to  the  judgment  or  order  of  the 
court  of  common  pleas. 

The  respondent  now  takes  the  point  that  no  appeal  lies  to 
this  court  from  a  judgment  of  the  city  court,  and  that  the 
appeal  should  have  been  from  the  determination  of  the  court 
of  common  pleas  at  general  term.    Section  190  of  the  Cod9 
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of  Civil  Procedure  gives  jurisdiction  to  this  court  to  review 
upon  appeal  actual  determinations,  made  at  general  term  by 
the  supreme  court  or  either  of  the  superior  courts,  and  no 
others.  To  this  right  of  appeal  there  are  several  exceptions 
which  are  enumerated  in  section  191,  one  of  which  is,  that 
an  appeal  cannot  be  taken  in  an  action  commenced  in  the 
marine  court  unless  the  court  below  allows  the  appeal.  The 
court  below  in  the  present  case  (viz.,  the  court  of  common  pleas) 
did  allow  the  appeal,  but  we  think  that  the  appeal  should  have 
been  in  form  from  the  judgment  rendered  bj  the  court  of 
common  pleas,  there  being  no  authority  in  the  Code  to  appeal 
to  this  court  from  a  judgment  of  the  marine  or  city  court. 
The  judgment  reviewable  in  this  case  is  that  set  forth  in  Ijie 
remittitur  sent  down  to  the  city  court. 

The  appeal  in  the  form  in  which  it  has  been  taken  is  sought 
to  be  justified  by  the  provisions  of  section  3194,  which  requires 
that  the  judgment  or  order  ot  the  appellate  court  be  remitted 
to  the  court  below  to  be  enforced,  and  section  3195,  which 
directs  that  upon  an  appeal  to  the  court  of  appeals,  the  notice 
of  appeal  and  undertaking  must  be  filed  with  the  clerk  of  the 
marine  court,  who  must  transmit  the  necessary  papers  to  the 
court  of  appeals.  This  direction,  however,  is  not  sufficient 
to  establish  that  the  appeal  should  be  taken  from  the  judg- 
ment of  the  marine  court  entered  upon  the  remittitur.  If  the 
appeal  could  properly  be  taken  from  that  judgment,  the  direc- 
tion to  file  the  notice,  &c.,  in  the  office  of  the  clerk  of  the 
marine  court  would  not  be  necessary,  for  the  general  provision 
would  apply  that  notice  of  appeal  must  be  served  upon  the 
clerk  with  whom  the  judgment  appealed  from  is  entered  by 
filing  it  in  his  office  (Seo.  1300).  The  special  direction  to  file 
the  notice  in  the  office  of  the  clerk  of  the  marine  court  is 
given  for  the  very  reason  that  the  appeal  is  not  to  be  taken 
from  the  judgment  entered  in  his  office,  though  he  has  the 
custody  of  the  record. 

The  appeal  should  be  dismissed. 

All  concur,  except  Andrews  and  Eajkl,  JJ.,  dissenting. 


HOWARD'S  PRACTICE  REPORTS.  501 

De  Boat  agt  Albert  Palmer  CompaDj. 

SUPREME  COURT. 
Augustus  B.  De  Bosrr  agt.  Albert  Palmer  Comfakt. 

CorjK/mUoju —  By-law9  —  To  what  extent  by4aw$  of  corporaHona  evidence 
a$  to  authority  of  oj/tcere — Practice — BequasU  of  eouneel  to  charge —  When 
rrfueal  by  court  error. 

The  by-laws  of  a  corporation  containing  restrictions  and  limitations  upon 
powers  of  the  officers  are  competent  evidence  as  to  the  authority  of  the 
officers. 

Persons  dealing  with  a  corporation  are  required  to  take  notice  of  the 
limitations  imposed  in  the  by-laws  upon  the  authority  of  an  officer  or 
agent  {CiUng  Adriance  agt.  Borne,  52  Barb.,  899  ;  Dahney  a(^.  Stephen, 
10  Abb,,  89;  Akxander  agt.  Oauldwdl,  S6  N,  T.,  480;  disapproving 
MaroteitB  on  Oorporatione,  eec.  64). 

A  refusal  of  the  court  to  pass  upon  a  question  of  law  requested  by  a 
counsel  to  be  charged  is  an  error  for  which  the  judgment  should  be 
reversed. 

This  is  so  even  though  the  requests  be  unreasonable  in  number. 

First  Departmentj  General  Temiy  March^  1885. 
Before  Davis,  P.  t/.,  Brady  and  Daniels,  JJ. 

Tub  action  was  brought  against  the  corporation  to  recover 
upon  a  written  contract  signed  by  the  president,  and  upon  the 
trial  the  defendant's  counsel  offered  in  evidence  the  by-laws 
of  the  corporation,  duly  authenticated  to  prove  certain  restric- 
tions and  limitations  on  the  authority  of  the  officer  signing  the 
contract.  The  counsel  for  the  plaintiff  objected  on  the  ground 
tliat  no  notice  of  the  existence  of  the  provisions  of  the  by-laws 
was  shown  to  be  given  by  the  corporation  to  the  plaintiff. 
The  court  sustained  the  objection  and  exception  was  taken. 

At  the  close  of  the  testimony  the  defendant's  counsel  sub- 
mitted certain  requests  to  charge ;  and  the  court  at  the  close 
of  the  charge  said  as  follows  : 

CouKSEL  —  "I  desire  to  call  your  honor's  attention  to  certain 
propositions  embodied  in  the  written  request  to  charge  which 
I  have  submitted  to  — 

The  Court  —  "I  decline  to  charge  further  than  I  have 
already."    The  defendant  excepts. 
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A  motion  for  a  new  trial  was  made  on  these  gronnds  and 
denied,  Mr.  justice  Potteb  writing  an  opinion. 

James  B.  Dill  {Dill  dk  Chandler^  aUomeya)^  for  the  appel- 
lant, argued :  I.  That  the  refusal  of  the  court  to  admit  the 
by-lawB  of  the  corporation  after  proper  authentication  was  error. 
Persons  dealing  with  the  corporation  are  chargeable  wiUi 
notice  of  the  restrictions  upon  the  authorities  of  officers  and 
agents  contained  in  the  charter  or  by-laws  {Adrianoe  agt. 
Rome^  52  Barb.y  399 ;  Debaney  agt.  Stephens^  10  Ahb.  [^-  5.], 
89 ;  MacuUough  agt.  Morse^  5  Deniq^  575 ;  Alexander  agt. 
CavldweU,  83  N.  Z.,  480.) 

II.  The  court  erred  in  refusing  to  entertain  defendant's 
request  to  charge.  It  is  a  legal  right  oi  counsel  to  submit 
propositions  in  due  form  and  at  the  proper  time,  with  a 
request  to  the  court  to  charge  the  same  \  and  the  6ourt  must 
charge  particular  requests^  as  requested,  or  give  the  counsel 
the  benefit  of  an  exception  {Citing  Belts  agt.  Connor ^  7  Dalyy 
550 ;  Chajmian  agt.  JdcCormack^  86  N.  JT.,  479). 

Alexcmder  <&  Greeny  opposed :  A  person  dealing  with  a 
corporation  is  not  required  to  take  notice  of  its  by-laws 
{Marowitz  on  Corporations^  sec.  64,  and  cases  cited ;  Miner 
agt.  Mechanic^  Banky  1  PeterSy  46).  A  request  to  chaige 
numerous  propositions  of  law,  presented  in  bulk,  presents  no 
exception  {Citing  Hoyt  agt.  Z.  /.  R.  B.  Cfe.,  57  If.  T.,  679; 
WyuU  agt  Pacific  Banky  47  JST.  T.,  676), 

Davis,  P.  J.  —  This  action  is  brought  upon  two  alleged 
causes  of  action :  First.  To  recover  commissions  upon  sale  of 
certain  real  property  belonging  to  the  defendant  under  an  oral 
agreement  aJleged  to  have  been  made  between  the  plaintiff 
and  the  defendant.  Second.  To  recover  commissions  upon  ao 
agreement  in  writing,  alleged  to  have  been  made  by  the 
defendant  with  the  plaintifiE  for  the  payment  to  the  latter  of 
commissions  upon  the  sale  of  the  same  lands. 

The  answer  put  in  issue  the  making  of  the  alleged  agree* 
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ment  and  especially  denied  tliat  the  written  instrument,  the 
copy  of  which  was  annexed  to  the  complaint,  was  executed 
by  the  defendant  or  ever  ratified  by  it.  The  defendant  is 
a  corporation  created  under  the  laws  of  this  state.  The 
instrument  {exhibit  A\  annexed  to  the  complaint  appears  to 
be  an  agreement  of  the  defendant  corporation  and  f6ur 
individuals,  as  owners  of  certain  real  property  therein 
described,  and  recites  that  they  had  entered  into  a  written 
agreement  with  one  Leon  DeBost  for  the  sale  of  the  lands 
to  him  for  $45,000;  the  sale  was  made  by  Augustus  B. 
DeBost,  the  plaintiff,  as  their  agent,  with  the  understanding 
that  upon  payment  of  the  sum  of  $45,000  they  would  allow 
and  pay  him  $500  for  making  the  sale.  It  then  in  substance 
provides  for  the  payment  of  that  commission  to  the  plaintiff 
by  the  several  parties  in  proportion  to  their  respective  inter- 
ests ;  the  interest  of  the  defendant  corporation  being  stated 
at  one-tenth,  and  the  amount  to  be  paid  at  one-tenth  of  $5,000. 
This  instrument  was  signed  and  sealed  by  tlie  several 
individual  parties  to  it,  and  so  far  as  the  corporation  is  con- 
cerned, as  follows : 

A.  W.  PALMER,  President    [l.  s.] 

It  was  acknowledged  before  a  notary  public  by  the  indi- 
Tiduals  and  by  A.  W.  Palmer,  individually,  and  not  as 
president  in  the  usual  form  of  acknowledgments.  On  the 
trial  it  became  an  important  question  whether  or  not  this 
instrument  was  executed  in  such  form  as  to  bind  the  corpora- 
tion. Palmer  was  its  president.  He  testified  that  he  was  not 
authorized  to  sign  it  for  the  company,  and  that  he  told  the 
plaintiff  so  at  the  time  he  signed  the  contract.  For  the  pur- 
pose of  showing  the  extent  of  his  authority  as  president  in 
the  making  of  contracts,  the  defendant's  counsel  produced 
the  by-laws  pf  the  corporation,  which  were  conceded  to  be  the 
original  by-laws  of  the  company  in  force  and  without  change 
since  January  18, 1879,  and  offered  them  in  evidence  to  show 
what  authority  the  president  had  in  respect  to  the  making  and 
execution  of  contracts,  for  the  corporation. 
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The  eleventh  article  of  the  by-laws  provided  '^  that  no  debt 
or  liability  except  bs  hereinbefore  provided  shall  be  contracted  by 
any  trastees  or  any  officer  of  the  company,  except  as  provided  in 
these  by-laws,  and  that  no  contract  or  liability  shall  be  author- 
ized and  be  the  act  of  this  company  unless  the  same  shall  be 
first  audited  and  {xassed  upon  by  the  board  of  trustees,  except 
as  here  provided,  and  the  evidence  of  such  indebtedness  shall 
be  executed  as  provided  in  article  fifteen." 

That  article  declared  that  ^^  a  suitable  seil  shall  be  provided 
which  shall  be  under  the  charge  of  the  president  and  treas- 
urer, and  the  affixing  of  the  seal  to  contracts  and  instruments, 
together  with  the  signature  of  the  president  and  secretary  or 
treasurer  shall  bind  the  company." 

The  plaintiff's  counsel  objected  to  the  admission  of  these 
by-laws  on  the  ground  ^^  that  inasmuch  as  defendant's  counsel 
states  that  he  does  not  propose  to  show  notice  to  us,  tlie  proof 
offered  was  immaterial,  irrelevant,  ana  not  evidence  against 
the  plaintiff."  The  objection  was  sustained,  and  the  evidence 
excluded,  and  the  defendant  excepted.  We  are  unable  to  see 
any  ground  upon  which  the  exclusion  of  this  evidence  can  be 
sustained.  The  defendant  clearly  had  a  right  to  show,  if  it 
could,  that  the  contract  was  not  authorized  by  the  corporation 
and  not  so  executed  as  to  bind  the  corporation.  The  pi*esident 
of  the  company  was  an  agent  having  a  special  power  and 
authority  declared  and  defined  by  the  by-laws  of  the  corpora- 
tion. AH  persons  dealing  with  him  in  the  matter  of  the 
corporation  are  bound  to  take  notice  of  the  nature  and  extent 
of  his  authority  when  he  assumed  to  act  as  president  of  the 
corporation  in  making  any  contract;  and  it  was  certainly 
competent  to  put  in  evidence  the  by-laws  of  the  corporation 
for  the  purpose  of  showing  the  extent  of  his  authority. 

The  objection  was  not  well  taken  and  should  have  been 
overruled,  and  the  exception  raises,  in  our  opinion,  a  point  fatal 
to  the  judgment.  The  rule  on  this  is  an  extremely  well 
settled  one  as  will  be  found  by  reference  to  numerous  authori- 
ties {Adria7ice  agt.  Roome^    52   Barb,^  399;  Ddbney  agt. 
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Stephms,  10  Al)b.  [iT.  S.\  39 ;  liisley  agt.  /.  B.  and  W.  JS.  R.^ 
1  //im,  202  ;  Alexander  agt.  Caldwdl^  83  N.  JT.,  480). 

The  conrt  of  appeals  state  the  rule  as  follows :  '^  Everyone 
knows  that  eorpomtions  are  artificial  creations  existing  by  virtue 
of  law  and  organized  for  purposes  defined  in  their  charters, 
and  he  who  deals  witli  one  of  them  is  chargeable  with  notice 
of  the  pui'pose  for  which  it  was  formed,  and  when  he  deals 
witli  agents  or  officers  of  one  of  them  he  is  bound  to  know 
their  powers  and  the  extent  of  their  authority.  Corporations, 
like  natuml  persons,  arc  bound  only  by  acts  and  contmcts  of 
their  agents  done  and  made  within  the  scope  of  their  autliority." 
The  by-laws  of  the  corporation  were  therefore  competent 
evidence  for  tlie  purpose  of  showing  what  power  had  been 
confcri^cd  upon  its  pi^esident  as  its  special  agent.  It  was,  we 
think,  error  to  exclude  them. 

It  is  not  necessary  to  consider  the  other  numerous  excep- 
tions in  the  case,  most  of  which  wei*e  of  no  importance. 
Alhision  should  be  made  to  one,  which  presents,  we  think,  a 
fatal  error.  At  the  close  of  the  testimony  the  counsel  for  the 
defendant  submitted  to  the  court  a  volume  of  requests  to 
charge,  uni*easonable  and  unnecessary  in  number.  In  charg- 
ing the  jury  the  court  did  not  embody  all  these  requests  and 
the  defendant's  counsel  after  taking  some  exceptions  to  the 
charge  said,  "  I  desii-e  to  call  your  honor's  attention  to  certain 
propositions  embodied  in  the  written  request  to  cliarge  which 
I  have  submitted."  At  this  point  the  court  interfered,  saying, 
"I  decline  to  charge  further  than  I  have  alixjady."  The 
defendant  exce[)ted.  We  think  it  was  an  erroneous  disposition 
of  the  matter.  The  counsel  was  attempting  to  call  attention 
to  certain  propositions  embodied  in  the  request  to  charge. 
He  was  not  asking  to  charge  the  whole  as  a  body  and  he  was 
entitled  to  distinguish  and  point  out  the  specific  part  he 
desired  to  have  charged.  The  court  prevented  him  from 
doing  this,  and  this  deprived  him  of  what  seems  to  us  to  have 
been  a  clear  legal  right. 

In  Chapman  agt.  McCormacJc  (86  N.  T.^  479),  the  counsel 
Vol.  I        64 
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said,  "  I  want  to  ask  the  court  *  «  »  »  « 
and  the  counael  excepted." 

In  reversing  tlie  judgment  the  court  of  appeals  said :  *'  It 
may  be,  ^  «  #  *  ^  subject  of  exception, 
*  *  ^  *  to  be  submitted  to  the  jurj."  We 
think  the  counsel  is  entitled  to  select  from  his  nuraeroua 
requests,  that  had  been  already  handed  up,  either  or  any  upon 
which  he  thought  the  court  had  not  sufficiently  or  properly 
charged,  for  the  purpose  of  procuring  a  charge  thereon,  w 
availing  himself  of  a  distinct  exception  if  it  wei:e  refused  and 
the  mode  of  disposing  of  his  requests  was  equivalent  to  an 
absolute  refusal  to  permit  him  to  do  that  on  the  evidence  in 
the  case.  There  were  questions  of  fact  to  be  submitted  to  the 
jury,  especially  upon  the  question  of  ratification  of  the  con- 
tract by  the  corporation. 

The  judgment  should  be  reversed  and  a  now  trial  ordered^ 
with  costs  to  abide  the  event. 


K  T.  COMMON  PLEAS. 

James  Walsh,  respondent,  agt.  Charles  Sohulz,  irapleaded| 

appellant. 

Bail — Bmmeratum  of — When  eamwt  he  granted  after  answer — Code  ef 

OitU  Procedure  eectume  GOO,  bOl. 

The  Code  as  it  exists  when  the  applicatioD  to  exonerate  bail  is  made^ 
governs,  and  not  the  Code  as  it  existed  when  the  undertaking  was 
entered  into. 

The  right  of  the  bail  to  be  exonerated  upon  the  death  of  the  defendant  is 
limited  to  cases  where  such  death  occurs  before  the  expiration  of  the  time 
to  answer  in  the  action  brought  against  the  bail  (Affirming  &  C,  flit 
How.,  173). 

General  Term^  March^  1885. 

Before  Dalt,  C.  t/.,  Lasrrkobk  ami  Van  HoBsssr.  JJ. 
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Appeal  from  an  oixler  of  the  general  term  of  the  city  conrt 
affirming  an  order  made  by  Mr.  jostice  MoAnAM,  denying  a 
motion  to  exonerate  bail. 

Charles  Wehle^  for  appellant. 

James  Flyivn^  for  respondent. 

Dalt,  C.  J. —  It  is  not  the  Code  as  it  existed  when  the 
undertaking  was  entered  into,  but  the  Code  as  it  was  when 
the  application  was  made  to  exonerate  the  bail,  that  is  to 
goyem,  and  the  interpretation  pot  upon  the  amended  sections 
600  and  601  by  judge  McAdam  is  so  obvious  that  I  have 
nothing  to  add.  If  the  l^islature,  as  the  appellant  argues, 
in  these  amended  sections,  intended  that  the  courts  should 
have  power  to  relieve  the  bail,  whenever  the  death  of  the 
defendant  occurs,  pending  the  suit  against  the  bail,  as  was  the 
case  under  section  191  of  the  former  Code,  it  is  presumed  that 
they  would  have  left  the  provision  as  it  was,  it  being  the 
part  of  wisdom  to  leave  what  is  well  enough  alone ;  but  thoy 
have  recast  the  previous  provision,  and  limited  the  right  of 
the  bail  to  be  exonerated  upon  the  death  of  the  defendant  to 
the  case  of  his  death  before  the  expiration  of  the  time  to 
answer  in  the  action  brought  against  the  bail,  and  if  any  other 
construction  is  to  be  put  upon  the  plain  language  of  sections 
600  and  601  that  responsibility  must  be  assumed  by  the  trib- 
unal of  final  resort. 

The  order  appealed  from  should  be  affirmed. 

Lasbkhobb  and  Yan  Hoesen,  JJ.,  concurred. 
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SUPREME  COURT. 

Augustus  B.  D£  Bobt,  respondent,  agt  Albert  Palmsb 

CoHPANT,  appellant. 

Chde  of  OivU  Procedure,  eecUon  756  —  Proceedinge  upon  transfer  cf  iniarest  — 
Fcfwer  of  court  upon  motion  to  compel  trantferee  €f  piaintife  daim 
pending  euU  to  be  made  party  plaintiff . 

The  court  has  power,  upon  application  of  defendant  to  compel  the  sole 
transferee  of  plaintiff's  claim  pending  suit  to  be  made  party  plaintiff, 
changing  the  rule  as  declared  in  Packard  agt  Wood  (17^66.,  318); 
Emmett  agt.  Bowere  (33  How,,  300) :  Howard  agt.  Taylor  (6  Duer,  90Q; 
affirming  the  theory  of  Shearman  agt.  Ooman  (23  How,,  517). 

First  Department^  General  Term^  May^  1885. 

Before  Davis,  P.  J,^  Brady  and  Daniels,  JJ. 

Appeal  from  order  denying  motion  to  bring  in  party 
plaintiff. 

Pending  suit  the  plaintiff  transferred  his  entire  cause  of 
action  to  Henry  Day.  The  defendant  made  a  motion,  nnder 
section  756  of  the  Code  of  Civil  Procedare,  for  an  order 
directing  Henry  Day  to  be  substituted  as  party  plaintiff. 
The  court  duly  denied  the  motion  on  the  ground  of  want  of 
power,  following  Paokard  agt.  Wood. 

James  B,  Dillj  for  the  appellant,  argued  that  the  order  was 
not  discretionary  with  the  court ;  that  section  449  of  the  Code 
of  Civil  Procedure  provides  that  "  every  action  must  be  prose- 
cuted in  the  name  of  the  real  party  in  interest,"  and  where  a 
party  transferred  his  entire  interest  he  ceased  to  be  the  real 
party  in  interest ;  that  section  756  of  the  Code  permitted  the 
original  party  to  carry  on  the  suit  unless  the  court  ordered 
the  transferee  to  be  substituted ;  that  Shearman  agt  Coman 
(22  How.  Pr.,  517),  although  overruled  in  Packard  agt. 
Wood^  was  the  proper  theory  of  the  law ;  that  the  force  of  the 
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decision  in  Packard  agt.  Wood  had  been  removed  by  an 
amendment  to  the  Code  {Sec.  ^h6y  formerly  sec,  121). 

Alexander  (&  Oreen^  opposed,  for  the  plaintiff,  argned : 

I.  That  the  conrt  had  no  power  to  compel  the  transferee  of 
a  caase  of  action  jpen^f^n^  lite  to  be  made  party  plaintiff ;  that 
the  order  conld  only  be  made  npon  the  application  of  the  trans- 
feree {Citing  Packard  agt  Wood-^  17  Ahb.  Pr.^  822 ;  Slawaon 
agt.  Watkinsj  95  iT.  Z.,  869 ;  Bmmet  agt.  BcywerSj  28  Ilcm. 
Pr.,  800 ;  see  note,  Blisff  Code,  p.  638). 

II.  Section  756  has  not  changed  the  effect  of  the  decision 
in  Packard  agt.  Wood. 

III.  The  defendant's  proper  remedy  is  given  by  section  3247 
of  the  Code. 

By  thb  Court  (Daniels,  c/.)  —  In  this  case  section  756 
Beems  to  confer  a  very  broad  discretion  on  the  conrt,  witliont 
any  qnalification  whatever,  to  bring  in  a  party  who  may  have 
an  interest  in  the  suit.  It  has  not  been  made  conditional  that 
the  motion  should  be  made  on  behalf  of  the  plaintiff,  but  a 
general  power  is  given  to  the  conrt  to  bring  in  a  party  in  the 
exercise  of  its  discretion.  That  discretion  has  not  been  made 
in  this  case. 

The  order  mnst  be  reversed  in  order  that  the  conrt  may 
exercise  the  power  that  the  Code  has  conferred  npon  it. 

KoTB. — Upon  a  rehearing  of  the  motion  before  Lawrbnce,  J.,  at  special 
term,  the  motion  was  granted  on  the  ground  that  while  section  766  of 
the  Code  of  Civil  Procedure  gave  the  court  discretionary  power,  when  a 
a  case  was  made  out  under  section  449  by  proof  of  an  absolute  transfer, 
then  as  a  matter  of  right  the  defendant  was  entitled  to  the  order. —  [Ed. 
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SUPREME  COURT. 

Thomas  W.  Jonbb  agt  Jans  Jones,  Elizabetb,  Gaskok  and 

CATUURmE  Owen. 

F37—  Cofutruetion  of —  By  whom  action  to  detomune  tft«  efeet  and  moaning 
ofademao  cfreal  estate  may  be  brought  —  Code  of  OvoU  Procedure,  eeetion 
1866  —  Mohawk  river -^  The  title  thereto. 

By  the  provisions  of  section  1866  of  the  Code  of  Civil  Procedure  a  devisee 
in  a  will  is  vested  with  the  right  to  bring  his  action  to  determine  the 
true  effect  and  meaning  of  a  devise  to  him  of  real  estate;  and  he  has  a 
right  to  require,  by  action  brought  for  that  purpose,  the  Judgment  of 
the  supremo  court,  as  to  the  intent  and  meaning  of  a  testator  in  making 
a  testamentary  disposition  of  real  estate,  so  far  as  the-  same  involves 
the  interests  of  the  devisees. 

The  Mohawk  river  is  a  navigable  stream,  and  the  title  to  the  bed  of  the 
river  is  in  the  people  of  the  state,  and  the  decedent's  title  to  land 
described  as  extending  to  the  '*  Mohawk  river  "  extends  only  to  its  bank. 

Oneida  Special  Temij  March^  1885. 

This  action  is  brought  by  the  plaintiff,  as  devisee  and  heir- 
at-law  of  William  Jones,  against  the  defendants,  also  his 
devisees  and  heirs-at-law,  for  the  purpose  of  determining  the 
construction  and  effect  of  certain  devises  of  real  estate  to  each, 
under  the  last  will  and  testament  of  said  William  Jones. 
William  Jones,  then  a  resident  of  the  county  of  Oneida,  died 
in  the  month  of  January,  1884,  leaving  a  last  will  and  testar 
ment,  and  also  leaving  him  surviving,  the  parties  to  this  action, 
his  children  and  heirs-at-law.  After  his  death  the  will  was 
duly  proven  before  the  surrogate  of  Oneida  county,  as  a  will 
of  real  estate,  and  duly  recorded  as  such  in  the  office  of  the 
clerk  of  said  county.  At  the  time  of  his  death  the  decedent 
was  the  owner  in  fee  and  died  seized  and  possessed  of  certain 
real  estate  situate  in  the  town  of  Marcy,  in  said  county  of 
Oneida,  and  lying  between  and  south  of  the  highway  leading 
from  Deerficld  to  Rome  and  the  Mohawk  river.  He  acquired 
title  to  the  same  in  two  parcels,  one  of  thirty-two  acres  and 
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one  of  seventy-five.  It  is  admitted  by  the  answer  tliat  the 
description  of  each  is  correctly  set  forth  in  the  complaint. 
The  grant  in  one  ease  rans  to  the  Mohawk  river,  and  thence 
along  the  same  for  its  southern  boandary.  The  second  parcel 
is  bounded  on  the  south  bv  the  Mohawk  river.  The  total 
amount  of  lands  is  107  acres,  and  comprises  the  farm  and 
homestead  of  the  decedent,  and  upon  which  he  lived  at  the 
time  of  his  death.  The  eastern  boundary  of  the  premises  is 
designated  as  the  Miller  line,  or  line  between  lands  known  as 
the  Miller  land,  and  the  lands  in  question.  This  line  is  an 
original  lot  line,  crossing  the  Deerfield  road,  and  extending 
from  it  southerly  to  the  Mohawk  river.  The  decedent, 
William  Jones,  by  his  said  last  will,  devised  said  real  estate  to 
his  said  children  as  follows :  To  his  daughter  Jane  Jones,  he 
gave  twenty  acres,  and  described  the  same  as  lying  south  of 
the  center  of  said  higliway,  also  called  the  river  road,  and  runs 
down  to  the  Mohawk  river,  and  adjoins  on  the  west  what  was 
the  "  Miller  lot."  To  his  daughter  Elizabeth  Garmon,  he  gave 
twenty  acres,  lying  west  of  the  above  twenty  acres,  and 
adjoining  the  same,  and  running  from  the  center  of  said  road 
to  said  river.  To  his  daughter  Catherine  Owen  he  also  gave 
twenty  acres,  lying  on  the  westerly  side  of  the  lands  above 
devised  to  his  daughter  Elizabeth,  and  adjoining  the  same,  and 
running  from  the  center  of  said  road  to  said  river.  He  gave 
and  devised  to  his  son  Thomas  W.  Jones,  the  plaintiff,  during 
and  for  the  term  of  his  natural  life,  the  rest,  residue  and 
remainder  of  his  farm  and  lands  upon  which  he  then  resided 
on  said  road,  and  after  his  death  he  gave  the  fee  to  his  (said 
Thomas')  children. 

No  question  is  made  as  to  a  defect  of  parties.  Indeed  that 
question  is  especially  waived  by  the  defendants.  The  plaintiff 
seeks  to  establish  the  boundaries  of  the  respective  twenty  acres 
given  to  his  sisters,  and  to  do  this  two  questions  are  presented. 

J^.r9t  Did  the  land  of  the  decedent,  at  the  time  of  his  death, 
extend  to  the  center  of  the  Mohawk  river,  and  if  so,  is  the 
riverbed  included  in  the  several  devisees  to  his  three  daughters ! 
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Second,  In  giving  the  respectiye  twenty  acreB  to  hia 
daughter,  did  he  intend,  and  should  the  number  of  acres  be 
ascertained  by  running  the  westerly  lino  of  each,  parallel  with 
the  above  mentioned  '^  Miller  line,"  and  extending  thence  to 
the  center  of  said  river. 

D,  C.  Stoddard^  for  plaintiff. 

Joseph  S,  Avery,  for  defendant. 

Kestnedt,  «7. —  The  defendants  waive  any  defect  of  parties. 
I  am  of  the  opinion  that  the  remainderman  after  the  termina- 
tion of  the  life  estate  will  be  in  no  manner  affected  by  the 
judgment  in  this  action.  It  would  be  prudent  at  least  to  have 
made  them  parties.  Yielding,  however,  to  the  wishes  of  the 
parties,  I  think  it  proper  to  dispose  of  the  questions  in  the  case 
at  least  so  far  as  the  same  may  relate  to  and  affect  the  life 
estate  of  the  plaintiff. 

It  is  insisted  by  the  defendants  that  the  plaintiff,  as  devisee, 
cannot  maintain  this  action,  it  being  one  involving  the  coa- 
struction  of  the  will.  The  plaintiff  concedes  that  before  the 
adoption  of  the  Oode  of  Oivil  Procedure  this  action  could  not 
be  maintained,  but  he  insists  that  by  the  provisions  of  section 
1866  of  said  Oode  the  right  is  vested  in  tlie  plaintiff  to  bring 
it  for  the  construction  of,  and  to  have  adjudged  the  effect  of 
the  said  several  devises. 

By  chapter  238  of  the  Laws  of  1853,  as  amended  by 
chapter  316  of  the  Laws  of  1879,  it  is  provided  that  the 
validity  of  any  actual  or  alleged  devise  or  will  of  real  estate 
may  be  determined  by  the  supreme  court  in  a  proper  action 
for  that  purpose,  &c.    By  this  provision  the  only  action  a 
devisee  could  maintain  was  one  to  determine  the  validity  of 
any  actual  or  alleged  devise.    Section  1 866,  which  is  a  saljsti- 
tute  for  and  is  enacted  in  the  place  of  said  provision,  provides 
"  that  the  validity,  construction  or  eff^ect,  under  the  laws  of 
the  state,  of  a  testamentary  disposition  of  real  property  situate 
within  the  state,  or  of  an  interest  in  such  property  which 
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^ould  deacend  to  an  heir  of  the  intestate,  maty  be  determined, 
in  an  action  brought  for  that  purpose,  in  like  manner  as  tl:e 
validity  of  a  deed  purporting  to  convey  real  estate  may  be 
determined,"  &c. 

I  am  not  aware  that  this  provision  has  received  a  jadicial 
construction.  In  the  absence  of  tl.is  I  am  left  to  give  it  puch 
effect  as  the  language  imports  and  as  the  legislature  mani- 
festly intended.  I  am  of  the  opinion  that  the  added  word^ 
"  construction  "  and  "  effect "  are  to  be  taken  and  construed 
in  their  literal  sense  and  ordinarily  understood  meaning ;  and 
giving  them  this  construction  it  was  intended  to  vest  in  & 
devisee  a  right  to  bring  his  action  to  determine  the  true  effect 
and  meaning  of  a  devise  to  him  of  real  estate,  and  that  he  has- 
a  right  to  require,  by  action  brought  for  that  purpose,  the 
judgment  of  this  court  as  to  the  intent  and  meaning  of  a  te^ 
tator  in  making  a  testamentary  disposition  of  real  estate  so  far 
as  the  same  involves  the  interest  of  the  devisees.  This  seems 
the  more  manifest  from  the  subsequent  language :  ^^  In  the- 
same  manner  as  the  validity  of  a  deed  purporting  to  convey 
real  estate  may  be  determined."  If  this  constniction  is 
denied,  no  effect  can  be  given  to  the  words  quoted,  incor- 
porated as  new,  in  said  section.  It  was  manifestly  the  inten* 
tion  of  the  testator  to  give  to  his  children,  the  several  devisees, 
all  the  land  which  he  owned,  lying  south  of  and  between  the 
river  road  and  the  Mohawk  river.  It  would  be  unjust  to 
assume,  if  he  in  fact  o^Tied  to  the  center  of  the  river,  that  he 
intended  to  limit  the  devised  lands  to  the  bank  of  the  stream^ 
and  retain  the  bed,  which  of  itself  was  of  no  value  and  could 
not  be  rendered  of  avail  independent  of  the  adjoining  lands 
•for  any  practical  purpose.'  The  question  then  as  to  the 
extent  of  the  gift  must  be  determined  by  the  title  in  the 
decedent  as  it  existed  at  the  time  of  his  death.  The  com- 
plaint alleges  that  the  decedent's  title  to  the  piece  of  land  first 
described,  extended  to  the  "Mohawk  river"  and  thence  along 
the  same.  As  to  the  second  parcel  it  is  alleged  as  bounded 
on  the  south  by  the  "  Mohawk  river."  The  truth  of  these 
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all^ations  is  expressly  admitted  by  the  answer ;  and  if  the 
TiTer  was  a  non-na^gable  stream,  open  the  description  in  the 
grant,  no  question  conid  arise  bnt  that  it  carried  the  title  to 
the  middle  of  the  stream.  It  mnst  be  regarded  as  established, 
;and  judicial  notice  may  be  taken  of  the  fact,  that  the  Mohawk 
river  is  a  navigable  stream,  and  the  extent  of  the  testator's 
iatle  mnst  be  determined  in  the  light  of  this  fact 

The  question  whether  the  bed  of  navigable  rivers  in  this 
j^te  remained  in  the  people  when  the  tide  did  not  ebb  and 
flow,  or  whether  the  public  reservation  extended  only  to  a 
•.simple  easement  consisting  of,  and  limited  to,  the  right  of  pas- 
.sage  has  been  the  subject  of  much  discussion,  and  in  earlier 
•days  of  considerable  judicial  conflict  {TttibiUs  ocue,  17  Wend., 
.571 ;  Commissioners  of  the  Canal  agt  Kempshall^  26  (FmdL, 
^04;  ChUd  agt.  Starr,  4  HtU,  369 ;  WdUon  agt.  Tig%  14 
Barb.j  216).    These  and  many  others,  apparently  conflicting, 
-came  under  review  by  the  court  of  appeals  {In  the  People  on 
the  relation,  cfic.,  as  Canal  Appraisers,  33  N.    Y.,  461). 
Judge  Davis  there  examines  the  authorities  not  only  in  this 
vstate  but  in  many  sister  states,  as  weU  also  those  in  England, 
.and  reached  the  conclusion  that  the  doctrine  of  the  common- 
law  that  those  streams  could  only  be  regarded  as  navigable  in 
a  legal  sense  when  the  tide  ebbed  and  flowed  was  not  appli* 
cable  to  the  inland  waters  of  this  state ;  but  that  the  question 
was  to  be  determined  by  the  fact,  r^i;ardleb6  of  the  common- 
law  limitations,  and  such  was  the  unanimous  judgment  of  the 
court.    This  doctrine  has  been  frequently  affirmed  since,  and 
I  tliink  may  be  regarded  as  settled  (6H22  agt  Cily  ofRome^ 
47  Hoko.,  398;  see,  also,  Seneca  Nation  of  Indians  agt 
Knight,  23  N.  T.,  500).    This  being  the  law  the  title  to  the 
l)ed  of  the  Mohawk  river  remains  in  the  people,  and  the 
decedent  under  his  conveyance  took  only  to  its  bank. 

It  is  suggested  by  the  plaintiff  that  in  the  absence  of  proof, 
:and  in  light  of  the  fact  that  the  changed  state  of  tilings  renders 
the  reservation  of  the  bed  in  the  state  valueless,  that  a  grant 
may  be  presumed.    I  cannot  subscribe  to  this  notion,  but 
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rnoBt  determine  the  question  upon  the  evidence  as  it  exists^ 
and  hold  that  the  decedent  was  not  the  owner  or  in  possession 
of  any  part  of  the  bed  of  the  Mohawk  river  at  the  time  of 
his  death ;  and  that,  in  ascertaining  the  westerly  lines  of  the 
twenty  acre  parcels  devised,  the  southerly  lines  is  to  terminate 
on  the  bank  of  the  same.  The  devise  to  Jane  Jones  is 
twenty  acres  of  land ;  the  same  lies  south  of  the  center  of 
the  highway  or  river  road,  and  runs  down  to  the  Mohawk 
river  and  adjoining  on  the  west  side  what  was  once  the 
^^  Miller  lot."  That  to  Elizabeth  Gbnnon  is  twenty  acres, 
'<  lying  on  the  westerly  side  of  the  lands  above  given  to  my 
daughter  Jane  and  adjoining  the  same."  That  to  Catherine 
Owen  is  twenty  acres,  ^^  lying  on  the  westerly  side  of  the  lands 
above  given  to  my  daughter  Elizabeth  and  adjoining  the 
same."  The  defendants  concede  that  the  twenty  acres  devised 
to  Jane  Jones  is  to  be  ascertained  by  running  a  line  parallel 
to  the  Miller  line,  and  far  enough  from  the  same  to  give 
twenty  acres.  It  seems  to  me  quite  apparent  that  it  was  the 
intent  of  the  testator  to  run  the  easterly  and  westerly  lines  of 
each  of  the  twenty  acre  pieces  parallel,  and  with  intent  to 
make  each  as  near  alike  as  possible. 

It  is  claimed  by  the  defendants  that  they,  with  the  plaintiff, 
have  assented  to  a  construction  of  the  will  in  reference  to  the 
location  of  the  respective  twenty  acres  devised,  and  that  they 
have  practically  located  the  same,  and  that  by  such  practical 
location  the  lines  of  each  twenty  acres  running  from  the  river 
road  to  the  Mohawk,  and  drawn  perpendicular,  or  at  right 
angles  to  said  road,  instead  of  parallel  to  the  Miller  line. 

This  claim  rests  upon  a  survey  made  by  one  Edic  about 
April,  1884.  The  plaintiff  was  present  a  part  of  the  time 
when  it  was  made,  and  conversations  were  had  between  the 
parties  in  relation  to  the  same.  By  the  line  as  run  by  Edic 
the  western  boundary  of  the  twenty  acres  given  to  Catherine 
Owen  excludes  the  plaintiff  from  the  Mohawk  river  and 
deprives  him  of  the  use  of  its  waters  for  agricultural  or  any 
other  purpose.    On  the  other  hand,  if  the  lines  are  run  parallel 
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to  the  Miller  line  it  gives  the  plaintiff  aocees  to  the  river. 
The  evidence  that  the  plaintiff  understood  where  the  sarvey 
located  the  lines,  or  that  by  snch  location  he  was  excluded 
from  the  river,  is  not  sufficient  to  justify  the  conclnaon  that 
having  requisite  knowledge  he  assented  to  the  survey,  or 
that  he  is  now  estopped  from  claiming  that  the  true  intent  of 
the  testator  should  be  ascertained  and  carried  out.  The  paper 
produced  by  the  defendants,  and  called  an  agreement  between 
Thomas  W.  Jones  and  Catherine  Owen,  was  never  executed 
and  delivered,  and  is  therefore  inoperative,  having  no  binding 
force  or  effect. 

Upon  the  trial  the  defendants  offered  in  evidence  deeds  or 
mere  conveyances  through  which  the  decedent  derived  his 
title,  for  the  purpose  of  establishing  the  fact,  as  he  claimed, 
that  considering  the  grants  on  the  Mohawk  to  be  controlled 
by  the  common-law  rule,  by  its  application  under  the  terms  of 
such  prior  conveyances,  his  (decedent's)  title  did  not  extend 
beyond  the  bank  of  the  river.  This  evidence  was  objected 
to  by  the  plaintiff  as  inadmissible  under  the  pleadings,  and  in 
the  light  of  the  admissions  in  the  answer  immateriaL  By 
consent  of  the  respective  counsel  the  question  was  reserved, 
and  such  conveyances  read  subject  to  the  objection. 

I  am  of  the  opinion  that  the  admissions  in  the  answer  are 
binding ;  and  for  the  purposes  of  the  trial  ought  to  be  held 
conclusive  upon  the  defendants ;  and  that  it  would  not  be  a 
proper  exercise  of  discretion  by  the  court  to  permit  the  same 
to  be  recalled  upon  the  trial  {Paige  agt.  WUUt^  38  N.  T.,  98 ; 
Tell  agt.  Deyer.  38  N.  Z.,  161 ;  30  N.  F.,  1 10).  I  therefore  sus- 
tain the  plaintiff's  objection,  and  the  defendant  is  entitled  to 
an  exception,  with  the  exclusion  of  evidence.  The  motion  of 
the  defendants  to  amend  the  answer  to  make  it  conform  to  the 
proposed  evidence  becomes  unimportant  and  is  denied. 

Judgment  is  ordered  in  conformity  to  tiie  opinion,  but 
under  the  cireumstanoes,  without  costs  to  either  party. 
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Wftnt  of  tervica  of  process  is  a  juriadictional  defect.    If  a  court,  wbether 
of  limited  Jurisdiction  or  not.  undert&Ices  to  tioid  cognizance  of  a  cause 
without  liaving  gained  Jurisdiction  of  tlie  person  bj  luving  liim  before 
tliem  in  the  muiner  required  by  law,  tbe  proceedings  are  void.    Tbe 
Jurisdiction  of  a  court  maj  be  inquired  Into,  altbongb  the  record  of  the 
Judgment  states  facta  giving  it  jurisdiction.     It  ma;  be  disproved  by 
evidence  notwithstanding  recitals  in  the  record- 
After  commenting  on  defendant's  affldsvlta  as  to  service  of  suoimoos,  Sec  : 
Edd,  tlut  in  view  of  this  proof  and  of  a!!  the  circumstances  surrounding 
it,  the  afflrmation  of  tlie  record  is  entitled  to  greater  weight  as  evidence 
establishing  Jurisdiction,  than  the  negation  of  the  defendant. 
A  return  b;  a  sheriff  to  an  execution  can  only  be  impeached  bj  direct 

motion  to  set  it  aside,  and  not  collaterally. 
Objections  to  the  proper  service  of  an  order  for  the  examination  of  a 
Judgment  debtor  must  be  raised  at  the  Qrst  opportunity.    His  appearance 
and  submission  must  be  regarded,  if  the  order  was  null,  as  voluntary, 
whereby  he  waived  objection  if  an;  to  the  jurisdiction  of  tbe  person. 
Where  defendant,  a  judgment  debtor,  was  examined  under  an  order  wldcb 
was  set  aside  on  the  ground  that  the  execution  had  not  been  returned 
at  that  time  : 
Btid,  that  as  it  does  not  appear  that  the  first  examination' was  concluded. 
otherwise  than  by  the  vacation  of  the  order,  a  further  examination 
founded  upon  another  judgment  and  order  cannot  be  considered  as  a 
second  examination  or  as  harassing. 

Special  Term,  March,  1885. 

MonoK  to  set  aside  the  judgment,  esecntion  and  retom  and 
%  snpplemental  order  herein,  for  the  examination  of  the 
defendant  as  a  j'ndgment  debtor. 

W.  C.  lieddy,  plaintiffs  attorney,  opposed. 

A.  J.  Badgers,  defendant's  attorney,  for  motion. 
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HTiLTT,  c/1  —  The  moving  party  confineB  himself  to  the 
folio  wing  objections,  viz:  (1.)  No  summons  w^  ever  senred. 
(2.)  The  retnm  of  the  execution  was  made  at  tne  request  of 
plaintiff,  its  attomej  or  agent.  (3.)  Without  anj  bona  fids 
attempt  to  discover  whether  the  defendant  had  an j  property 
to  levy  on.  (4.)  The  order  was  served  without  the  jurisdiction 
of  the  court.  (5.)  The  defendant  has  already  been  exaoiined 
within  a  few  days  and  no  cause  is  shown  for  a  second  exam- 
ination. (6.)  The  examination,  if  had,  should  be  in  open  court. 
I  will  consider  them  seriatim, 

FirsL  The  defendant's  affidavit  shows  that  the  affidavit  of 
service  of  the  summons  in  this  action,  attached  to  the  judgment- 
roll  on  file,  was  made  by  John  S.  Cumminga  and  states  service 
of  the  same  to  have  been  made  at  21  Park  Sow,  New  York, 
December  27,  1875,  and  was  sworn  to  on  that  day  before 
Benjamin  A.  Mapes,  a  notary  public  for  Kings  county ;  that 
the  certificates  of  the  clerks  of  Kings  and  New  York  counties 
as  to  the  fact  that  said  Mapes  was  a  notary,  &c.,  are  dated 
February  7,  1885,  and  attached  to  the  said  affidavit;  that 
the  Western  Methodist  Book  Concern  recovered  a  judgment 
agunsthim  December  23, 1875,  upon  an  affidavit  sworn  to  by 
said  Oummings  to  the  effect  that  he  served  the  summons  in 
that  case  at  21  Park  Bow. 

It  is  not  claimed  that  these  two  actions  were  identical  or  for 
the  same  cause  of  action,  and  no  pretense  of  fraud  or  coUusioii 
between  the  plaintiff  and  the  affiant  in  any  respect  is  alleged. 
The  defendant  swears :  that  ''I  remember  the  service  of  the 
summons  in  the  case  of  the  Western  Methodist  Book  Concern, 
but  have  no  recollection  of  the  service  of  the  summons  in  the 
other  case,  and  if  it  had  been  served  I  have  no  doubt  what- 
ever that  I  should  remember  it  just  as  well  as  I  remember 
the  other.  I  have  no  hesitation,  therefore,  in  swearing  that 
said  summons  was  never  served  upon  me.  I  am  fortified  in 
this  by  the  fact  that  the  twenty-seyenth  being  two  days  only 
after  Christmas,  and  being  on  a  Monday,  I  was  not  at  21  Park 
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BoWy  which  was  my  place  of  business,  on  that  day,  being 
unwell  and  at  home." 

Want  of  semce  of  process  is  a  jurisdictional  defect.  In 
BigdovD  agL  JS^eams  (19  Johtis.j  41),  Spbnobb,  0.  J.,  laid 
down  the  broad  rule,  that  if  a  court,  whether  of  limited  juris- 
diction or  not,  undertook  to  hold  cognizance  of  a  cause  with- 
out having  gained  jurisdiction  of  the  person  by  having  him 
before  them  in  the  manner  required  by  law,  the  proceedings 
are  void.  It  is  a  general  principle  that  the  jurisdiction  of  a 
court  may  be  inquired  into,  although  the  record  of  the  judg* 
ment  states  facts  giving  it  jurisdiction  {Harrington  agt. 
PecfpUy  6  Barb.y  607;  J^aies  SLg^.  BuOer^  6  i^arJ.,  613,  617). 
It  may  be  disproved  by  evidence  notwithstanding  recitals  in 
the  record  {Adaina  agt.  The  Saratoga  and  Washington  B.  B. 
Co.,  10  N.  r.,  328,  333). 

In  the  case  at  bar,  it  is  fair  to  assume  that  the  defendant 
has  presented  the  full  extent  of  his  inquiry,  in  its  strongest 
aspect,  and  it  appearing  by  the  affidavit  of  the  plaintiff  that 
the  party  who  made  the  affidavit  of  the  service  of  the 
summons  cannot  be  found  and  produced  for  examination,  it 
follows  that  all  possible  proof  bearing  upon  the  question  of 
jurisdiction  is  probably  before  the  court.  In  view  of  this  • 
proof,  and  of  all  the  circumstances  surrounding  it,  I  consider  the 
affirmation  of  the  record  to  be  entitled  to  greater  weight,  as 
evidence  establishing  jurisdiction,  than  the  negation  of  the 
defendant. 

Second  and  Third.  Admitting  that  the  return  of  the  execu- 
tion was  made  at  the  request  of  the  plaintiff's  attorney  (he 
swears  that  he  did  so  request  only  if  the  sheriff  could  find  no 
property  of  the  defendant),  the  sheriff  swears  that  he  received 
the  execution  February  seventh,  and  returned  it  February 
tenth,  and  after  making  diligent  search  was  unable  to  find  any 
property  belonging  to  the  defendant.  The  rules  which  govern 
in  the  supreme  court  of  the  first  district  and  in  the  common 
pleas  are  that  the  return  can  only  be  impeached  by  direct 
motion  to  set  it  aside,  and  not  collaterally  upon  these  pro- 
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ceedings  {Spirling  agt  Zevf/j  10  Alh.j  426 ;  Otoen  agt 
Dupignac,  9  /A,  180 ;  Forbes  agt  Waller^  25  N.  T.,  430 ; 
opinion  (j^Sicrrp,  c/1,  (7n  this  point). 

Fourth.  Whether  or  not  the  order  can  be  served  outside  of 
the  territorial  jurisdiction  of  this  court  seems  to  depend  upon 
whether  or  not  tlieee  proceedings  are  in  the  original  action ; 
diversity  of  opinion  appear  to  exist  upon  this  question  ;  but 
whatever  may  be  the  rule  it  cannot  apply  in  this  case,  for  the 
reason  that  the  debtor  has  waited  this  objection  to  the  pro- 
ceedings by  not  raising  it  at  the  first  opportunity  {Bingham 
a^  Di^>roWj  37  Barb.^  24).  The  referee  certifies  that  the 
judgment  debtor  appeared  on  the  return  day  and  hour  of  said 
order,  that  he  was  sworn  and  his  examination  postponed  by 
successive  adjournments;  and  there  is  no  proof  tliat  he  made 
any  protest  or  objection  to  the  regularity  of  the  proceedings. 
The  court  had  jurisdiction  of  the  subject-matter ;  the  objection 
was  personal  with  the  debtor ;  his  appearance  and  submission 
must  be  regarded,  if  the  order  was  null,  as  voluntary,  whereby 
he  waived  objection,  if  any,  to  the  jurisdiction  of  the  person. 

Fifth.  It  appears  by  the  defendant's  affidavit  that  in  the 
action  in  which  the  Western  Methodist  Book  Concern  was 
plaintiff,  he  was  eramined  as  the  judgment  debtor  under  an 
order  therein  made  and  served  January  29, 1885,  and  that  said 
order  was  set  aside  on  the  ground  that  the  execution  had  not 
been  returned  at  that  time.  While  it  is  true  that  a  judgment 
creditor  will  not  be  permitted  to  harass  his  debtor  by  suc- 
cessive examinations  in  supplementary  proceedings,  and  that 
the  rule  is  the  same,  even  if  the  second  application  b  founded 
upon  another  judgment  {Canavan  agt.  McAndreWj  20  Ilun^ 
46),  yet  it  does  not  appear  that  the  first  examination  was  con- 
cluded, otherwise  than  by  the  vacation  of  the  order  as  afore- 
said ;  this  examination,  therefore,  cannot  be  considered  as  a 
second  examination  or  as  harassing. 

Sixth.  Considering  the  facts  disclosed  as  far  as  the  first 
examination  went,  and  the  debtor's  affidavit  that  he  has  no 
property,  I  think  it  but  just  that  the  costs  of  this  proceeding 


Where,  as  in  this  case,  tbe  precept  was  directed  to  the  plnintiS  Id  this 
action  bj  hia  name  and  he  was  penonaily  served,  and  he  appeared  and 
answered,  uniess  the  Jastice  found  lliat  tbe  seizure  was  malicious  and 
without  probable  cause,  he  was  not  eatitled  to  recover  any  damages 
under  the  statut?,  as  section  8108  expressly  excludes  him  from  main- 
taioing  such  an  actioo. 

AlUgany  oounty,  March,  1885, 

This  action  was  commenced  in  justices'  court  to  recover  of 
the  defendant  damages  apon  a  horse,  sustained  by  the  plaintiff 
while  the  horse  was  in  the  possession  of  tbe  defendant.  Id 
July,  1884,  this  defendant,  under  chapter  19,  title  10  of  the 
Code  of  Civil  Procedure,  made  a  petition  which  waa  duly  filed 
with  the  proper  officer  that  the  horse  in  question  was  moning 
at  lat*ge  in  the  public  highway.  Thereupon  the  juetioe  before 
Vol.  I        69 
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whom  the  matter  was  laid  issued  a  precept  directed  to,  and 
which  was  duly  served  apoQ  the  plaintiff  herein  requiring  him 
to  show  caose,  &&  This  plaintiff  appeared  and  filed  a  written 
verified  answer  denying  the  allegations  of  the  petition,  and  an 
issue  was  there  joined  which  was  thereafter  tried  by  the  jus- 
tice, and  he  decided  the  issue  in  favor  of  the  person  there 
answering,  and  awarded  the  return  of  the  animal  to  this 
plaintiff,  with  three  dollars  and  five  cents  costs.  Shortly 
thereafter  this  plaintiff  commenced  an  action  in  jostioes'  court, 
while  the  horse  was  yet  in  the  possession  of  the  defendant, 
for  its  conversion  and  for  the  conversion  of  the  harness  upon 
the  horse  at  the  time  it  was  taken  up  by  the  defendant ;  issue 
was  joined  in  that  action,  and  a  few  days  before  the  adjourned 
day  the  defendant,  by  her  agent,  paid  the  plaintiff  in  this  and 
that  action  a  certain  sum  of  money,  and  that  action  was  then 
discontinued.  The  defendant  caused  the  horse  and  harness 
to  be  delivered  to  the  plaintiff,  and  he  accepted  them  without 
objection.  About  a  month  after  that  time  the  plaintiff  com- 
menced this  action.  The  defendant  appeared  herein  and 
answered,  and  plead  a  former  suit  in  bar,  and  an  accord  and 
satisfaction  arising  from  the  foregoing  facts.  The  justice 
rendered  judgment  herein  in  favor  of  the  plaintiff  for  fifteen 
dollars  damages  and  costs.  Upon  this  appeal  the  defendant, 
appellant,  claims  this  judgment  should  be  reversed  on  two 
grounds : 

jFirst  That  the  final  order  in  the  ^'  stray  "  proceeding  is  a 
bar;  and. 

Second,  That  the  settlement  of  the  former  acnon  is  a  bar. 

These  are  the  only  points  raised  in  the  case  and  the  only 
ones  needing  examination. 

O.  W.  Tithetts,  for  appellant 

E.  E.  iSk  O.  W,  Harding^  for  respondent 

0.  A.  Fabnum,  Co,  J. —  Section  8096  of  the  Code  provides 
that  "  if  the  decision  of  the  justice,  or  the  verdict  of  the  jniy, 


HOWARD'S  PRACnCB  REPORT&  62S 


Millard  agt.  Severance. 


where  the  issues  are  tried  bj  a  jury,  is  in  favor  of  the  person 
answeriugy  it  mnst  fix  the  valne  of  each  animal  seized.  If 
the  justice  or  the  jury  find  that  the  seizure  was  malicious  and 
without  probable  cause,  the  decision  or  verdict  must  assess  the 
damages  sustained  bj  the  person  answering  by  means  of  the 
seizure  and  detention.  The  justice  must  thereupon  make  a 
final  order  awarding  to  the  person  so  answering  the  return  of 
the  animal  or  animals  so  seized,  or  the  value  thereof  if  a  return 
cannot  be  had,  together  with  his  costs,  at  the  rates  allowed  by 
law  in  an  action  brought  before  him  to  recover  a  chattel,  and 
also  twice  the  sum  assessed  as  his  damages,  if  any." 

Section  3108,  expressly  provides :  ^^  A  person  to  whom  the 
precept  was  directed  by  his  name,  and  who  was  personally 
served  therewith,  or  a  person  who  has  appeared  and  answered 
in  the  special  proceeding  or  demanded  the  return  of  any 
animal  seized,  cannot  maintain  an  action  against  the  oflScer  or 
other  prison  seizing  an  animal,  or  a  person  acting  by  his  com« 
mand,  or  in  his  aid,  in  a  case  specified  in  the  last  section." 
It  then  provides  that  any  other  person  being  the  owner  of  an 
animal  so  seized  may  maintain  an  action  to  recover  the  animal 
or  its  value,  or  damages  for  the  seizure  or  detention,  &c.,  if, 
in  fact,  the  animal  was  not  running  at  large  at  the  time  of  the 
seizure. 

Where  the  person  to  whom  the  precept  was  directed  by  name, 
is  personaUy  served  or  .appears  and  answers,  the  theory  of  the 
statute  is  to  give  him  damages  where  he  succeeds  upon  the  trial 
of  the  issue  ordy  when  the  seizure  is  found  to  be  malicious,  and 
without  probable  cause,  and  only  then  in  the  special  proceeding 
where  the  issue  is  decided  in  his  favor.  All  the  issues  are  to 
be  determined  in  one  special  proceeding,  and  not  a  part  tried  in 
a  special  proceeding  and  a  part  in  an  action. 

Where  the  precept  is  not  directed  to  a  person  by  name  and 
he  is  not  personally  served,  &c.,  in  a  proper  case  he  may 
recover  his  damages  by  action.  Such  is  not  this  case.  Here 
the  precept  was  directed  to  the  plaintifi  in  this  action  by  his 
name ;  he  was  personally  served ;  he  appeared  and  answered, 


(24  HOWARD'S  PRACTICE  REPORTS. 

MiBaidagt.  SeTenmoe. 

ftnd  nnleBB  the  jostioe  found  that  the  Beiznre  waa  malicioiiSy 
and  without  probable  canae,  he  was  not  entitled  to  reoover  any 
damages  under  the  statute.  Section  3108  expressly  excludes 
him  from  maintaining  such  an  action.  This  court  is  not  called 
upon  to  pass  its  opinion  upon  the  wisdom  of  the  statute  in 
question.  Its  duty  is  simply  to  construe  the  sections  cited. 
Haying  ascertained  the  intention  of  the  legislature,  it  must 
direct  that  intention  to  be  carried  out.  Beading  sections 
S096  and  3108  of  the  Code,  they  are  not  found  to  be  in  con- 
flict in  the  slightest  degree.  They  provide  who  may  and  who 
may  not  have  an  action  for  damages  where  animals  have  been 
illegally  seized  under  the  ^^ stray"  act  An  examination 
shows  that  the  plaintiff  is  not  one  entitled  to  maintain  such  an 
action,  and  that  the  justice  ought  to  have  rendered  a  decision 
and  judgment  in  favor  of  the  defendant. 

The  respondent  contends  that  the  statute  is  unconstitutional, 
and  that  he  cannot  be  deprived  of  his  right  to  recover  his 
damages  sustained  by  reason  of  the  unlawful  act  of  the 
defendant  without  having  his  "  day  in  court."  Bearing  in 
mind  the  well  settled  rule  that  courts  will  not  declare  a  statute 
to  be  unconstitutional  unless  it  clearly  appears  to  be  so  it 
would  not  seem  becoming  in  this  court  to  hold  with  him  upon 
this  point.  There  is  also  a  grave  question  whether  the  justice 
ought  not  to  have  held  upon  the  uncontradicted  evidence,  that 
there  had  been  an  accord  and  satisfaction  and  settlement  of 
this  cause  of  action  before  this  action  was  commenced. 

This  judgment  should  be  reversed  upon  the  point  discussed 
and  an  order  may  be  entered  accordingly. 
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COURT  OF  APPEALS. 

FsEDBBioK  ZoBLLBB,  appellant,  agt.  Julia  A.  Bilbt,  adminis- 
tratrix, respondent. 

I^raetiee^  Appeal  —  Oode  of  Civil  Proeedure,  section  191  — ifo/fer  in  eoninh 

versy  within  the  meaning  of  this  eeetion. 

Where  the  action  is  not  founded  upon  contract  the  sum  for  which  the 
complaint  demands  judgment  is  deemed  to  be  the  amount  of  the  '*  matter 
in  controversy  "  within  the  meaning  of  section  191  of  the  Code  of  Civil 
Procedure,  which  prohibits  an  appeal  when  the  matter  in  controversj 
is  less  than  $500. 

Decided  March,  24,  1886. 

Motion  to  dismiss  appeal  from  judgment  of  the  general 
term  of  the  city  court  of  Brooklyn  affirming  judgment  of 
trial  term  dismissing  plaintifiTs  complaint.  The  action  was 
brought  for  the  conversion  of  a  carriage  alleged  to  be  worth 
$500,  for  which  sura  the  complaint  demanded  judgment.  On 
the  trial  tlie  only  evidence  as  to  value  was  that  the  carriage 
was  worth  about  $300.  The  complaint  was  dismissed  and 
plaintijS  appealed.  On  the  motion  it  was  claimed  by 
respondent  that  the  matter  in  controversy  was  the  value  of 
the  chattel  as  disclosed  by  the  motion,  and  as  that  was  less 
than  $500,  the  judgment  was  not  appealable  to  the  court  of 
appeals.  Appellant  claimed  that  the  value  of  the  chattel  as 
alleged  in  the  complaint,  and  for  which  judgment  was 
demanded,  was  the  matter  in  controversy  within  section  191, 
subdivision  3,  of  the  Code  of  Civil  Procedure,  and  that  the 
testimony  on  the  trial  could  not  be  considered  in  fixing  the 
matter  in  controversy.  The  court  held  with  appellant,  and 
handed  down  the  foUowing  opinion,  in  which  all  the  judges 
concur. 

Thomas  E.  PeandU^  for  motion. 
James  D.  BeUj  opposed. 


M6 


HOWARD'S  PRACTICE  RBPORTa 


Zoeller  aict  Riley. 


Per  Ccbiam.  —  This  action  is  not  founded  npon  contract^ 
and  hence  the  snm  for  which  the  complaint  demands  judg- 
ment is  deemed  to  be  the  amount  of  the  matter  in  controversy 
within  the  meaning  of  section  191  of  the  Code.  Here  the 
complaint  demands  judgment  for  $500.  It  matters  not  that 
proof  given  npon  the  trial  shows  that  the  plaintifiE's  damages 
were  less.  If  ho  can  succeed  npon  his  appeal  upon  a  new 
trial  it  will  be  open  to  him  to  show  that  this  property  wis 
worth  $500  or  more,  if  he  can. 

The  motion  must  be  denied,  with  ten  dollars  costs. 


DIGEST 

OOMTAIiniro  THV  WBOUI  07 

1  Howard  {Nbw  Ssries)^  ante^  and  Questions  of  Prao 

TiCE  Contained  in  SS  and  34  Hun^  and  96 

AND  97  New  Tore  Reports. 


AttaDtJon  it  called  to  the  foar  addltloDal  betdinss  **  Gobi  or  Cittl  Pbockdurk," 
**  CoDB  or  CluxniAL  Procsduri  **  **  Codi  or  Pbocbdvbs,"  end  ^  Pxmal  Cobb,"  ander 
which  (for  the  oonTenlenoe  of  the  reader)  wUl  be  found  collated  decisions  hearing  upon 
the  Tarioaa  proTisions  of  the  Oodea. 


ABATEMENT  AND  REVIVAL. 

1.  Where  pending  proceedings  for 
the  Judicial  settlement  of  the  ac- 
count of  an  administrator,  such 
administrator  dies,  the  proceed- 
ings abate  and  cannot  be  reyived 
against  his  legal  representatives. 
(In  the  BtUUs  qf  Washington  M. 
Smith,  ante,  64.) 

2.  By  section  2(K)6  of  the  Code  of 
Civil  Procedure,  as  amended  in 
18S4,  the  surrogate  can  require  an 
accounting  from  a  representative 
of  a  deceased  executor  or  adminis- 
trator, ]ust  as  he  might  require 
it  from  the  deceased  executor  or 
administrator  himself  after  the 
revocation  of  his  letters.  There- 
fore where  an  administrator  dies 
pending  proceedings  for  the  set- 
tlement of  his  accounts,  in  a  new 
proceeding,  his  legal  representa- 
tives can  De  directed  to  render  a 
full  account  of  such  administra- 
tor's management  of  decedent's 
estate,    (/d) 

8.  Action  for  personal  injuries  —  it 
abates  upon  the  death  of  the  plain- 
tiff  —  the  recovery  of  a  verdict  bv 
him  will  not  make  it  survive  if  it 
be  reversed  On  appeal — Code  of 
Civil  Procedure,  sec.  764.  (KetBey 
agt.  Jeioett,  84  Eun,  11.) 


ABDUCTION. 

See  CRnciKAL  Trial. 

.  The  PeopU  agt.  PlaU,  anU^  402. 


ACKNOWLEDGMENT. 

Sm  Will. 

Matter  of  ths  PeUHon  pf  PhMpe 
agt.  PAtStps,  ante,  291. 


ACTION. 

1.  A  bill  against  the  personal  repre- 
sentatives of  a  deceased  person  to 
impress  a  lien  upon  the  decedent's 
real  estate  cannot  be  Joined  with 
an  action  under  the  statute  against 
his  heirs  and  their  grantees.  {Hay» 
toard  agt.  McI>onald  et  aL,  ante, 
229.) 


ADDITIONAL  ALLOWANCR 

1.  Upon  what  it  is  to  be  computed 
in  an  action  to  restrain  the  enforce- 
ment of  a  final  determination  in 
summary  proceedings.  {SeeSheehy 
t^.KeUjf,9S  ^tfn,543.) 

2.  Surrogate— when  he  cannot  grant 
an  allowance  to  a  special  guaraian 
upon  his  ex  parte  application  there- 
for — the  provision  as  to  costs  and 
allowances  should  be  inserted  in 
the  decree— Code  of  Civil  Pro- 
cedure, sec.  25^.  (See  Matter  of 
ButUang,  88  ifun,  285.) 

8.  When  in  an  action  for  dower  it 
should  not  be  allowed.  {See  McKeen 
agt  FUh,  88  Hun,  28.) 
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ADMINISTRATOR. 

1.  Where  pending  proceedings  for 
the  judicial  settlement  of  the  ac- 
connt  of  an  administrator,  such 
administrator  dies,  the  proceed- 
ings abate  and  cannot  be  revived 
against  his  legal  representatives. 
{In  the  EBtate  of  Wasfungton  M. 
Smith,  ante,  64.) 

a.  By  section  2606  of  the  Code  of 
Civil  Procedure,  as  amended  in 
1884,  the  surrogate  can  require  an 
accounting  from  a  representative 
of  a  deceased  executor  or  adminis- 
trator, just  as  he  might  require  it 
from  the  deceased  executor  or 
administrator  himself  after  the 
revocation  of  his  letters.  There- 
fore vrhere  an  administrator  dies 
pending  proceedings  for  the  set 
tlement  of  his  accounts,  in  a  new 
proceeding,  his  legal  representa- 
tives can  be  directed  to  render  a 
full  account  of  such  administra- 
tor's management  of  decedent's 
estate,    (/d.) 

AFFIDAVIT, 

1.  An  averment  in  an  affidavit  for 
an  attachment  made  by  a  plaintiff, 
"  that  a  cause  of  action  exists  in 
favor  of  plaintiffs  against  said  de- 
fendants for  which  said  action  is 
commenced,  and  that  the  amount 
of  plaintiff's  claim  in  said  action 
is  $283.20,  and  interest  from  th& 
15th  day  of  April,  1883,  over  and 
above  all  counter-claims  and  set- 
offs known  to  deponent,"  is  a 
compliance  with  the  requirement 
of  section  686  of  the  Code  of  Civil 
Procedure,  that  plaintiff  must 
show  by  affidavit  that  he  is  entitled 
to  recover  a  sum  stated  therein, 
over  and  above  aU  eounter-elaims 
known  to  him,  and  is  sufficient  to 
give  the  judge  jurisdiction  to  grant 
the  warrant.  {Barton  agt  Saal- 
field,  ante,  276.) 

Bee  Attachment. 

Knvdson  agt.  Maiueka  <ft  Ckaig 
Furniture  Company,  ante,  152. 
Mailary  agt.  Alien,  ante,  816. 
Bates  agt  Pimstein,  ante,  885. 


See  Arrest. 

Strovb  agt  BMy,  ante,  400. 

See  EzAMiNATiox  before  TRIALw 
Kaitfman  agt.  BerTfdd,  anie,44S. 


ALIENS. 

1.  Upon  the  marriage  of  an  alien 
widow  with  a  naturalized  citizen 
of  the  United  States,  she.  as  well 
as  her  infant  children  residing  in 
this  country  become  »|mo  /aeto, 
naturalized  citizens  of  the  Lnited 
States;  and  as  such,  entitled  to  all 
the  rights  and  privileges  of  said 
citizenship  as  fully  as  thoueh 
naturalized  by  the  judgment  of  a 
court  of  competent  jurisdiction. 
(The  People  agt  Neuell,  ante,  8.) 

2.  Various  statutes  and  authorities 
on  the  subject  of  naturalization  re> 
viewed  and  commented  on.    (M.) 


AMENDMENT. 

1.  Practice  —power  of  the  court  to 
allow  amendments  to  be  made 
nunc  pro  tunc  —  Code  of  Civil 
Procedure,  sec.  728.  (Todin  agt 
Gary,  8i  Hun,  481.) 

3.  Where  the  court  has  power  to  or- 
der a  complaint  to  be  amended  and 
other  parties  brought  in,  it  is  not 
bound  to  exercise  that  power,  and 
may  dismiss  the  complaint  with- 
out prejudice  to  the  right  to 
bring  another  action.  {Knapp  agt 
McGoufan,  96  N.  T.,  75.) 

8.  B  seems  that  even  a  clerical  error, 
if  it  affects  the  substantial  rights 
of  a  party,  will  not  be  correct«[  by 
the  courts  without  notice  to  him, 
and  that  for  such  full  and  regular 
period  as  the  law  nrescribes.  {F^ 
pie  ex  rd,  Chambenain  agt.  Flfrrtei^ 
06 -y.  F..544.) 

4.  The  supreme  court  has  power, 
notwithstanding  an  appeal  to  this 
court,  to  make  its  record  dedaro 
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the  tnith  as  to  its  Judgment,  and 
so  may,  after  an  appeal,  amend  an 
Older  reversinip  a  judgment  en- 
tered on  the  report  of  a  referee  by 
adding  a  statement  that  the  re- 
versal was  upon  the  facts  as  well 
thelaw.  (iV^ot.  6% £fc.  agt  N.  F. 
QM  JSv.  Bk,.  97  iV;  r.,  64».) 

(L  When  trial  court  may  amend 
complaint  by  increasinK  the 
amount  of  damages  claimed.  {8e^ 
Beed  agt.  Ma^f^,  etc.,  97  If,  T., 

oao.) 

ANIMALS. 

1.  In  proceedings  under  chapter  19, 
title  10  of  the  Code  of  Civil  Pro- 
cedure,  relating  to  an  animal 
straying  upon  the  highway,  where 
the  person  to  whom  the  precept 
was  directed  by  name  is  person- 
ally served  or  appears  and  answers, 
the  theory  of  the  statute  is  to  give 
him  damages,  where  he  succeeds 
upon  the  trial  of  the  issue  only 
when  the  seizure  is  found  to  be 
malicious  and  without  probable 
cause,  and  onlv  then  in  the  special 
proceeding  where  the  issue  is  de- 
cided in  his  favor.  All  the  issues 
are  to  be  determined  in  one  special 
proceeding,  and  not  a  part  tried  in 
a  special  proceeding  and  a  part 
in  an  action.  (MUlard  agt.  Siver- 
ance,  ante,  621.) 

2.  Where,  as  in  this  cane,  the  pre- 
cept was  directed  to  the  plaintiff 
in  this  action  by  his  name  and  he 
was  personally  served,  and  he  ap- 
peared and  answered,  unless  the 
Justice  found  that  the  seizure  was 
malicious  and  without  probable 
cause,  he  was  not  entitled  to 
recover  any  damages  under  the 
statute,  as  section  8108  expresslv 
excludes  him  from  maintaining 
such  an  action.    (Id,) 


ANSWER 

1.  A  denial  in  an  answer  of  each  and 
every  allegation  not  hereinafter 
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specifically  admitted,  controverted 
or  denied  is  sufficient  (Spiegek 
Thamp8(m,  cmte,  ld9.) 


3.  In  an  action  against  an  assess- 
ment insurance  company,  brought 
by  a  beneficiary  to  recover  on  a 
certificate  of  membership,  where 
the  defendant's  answer  alleged  new 
matter,  i,  e,,  the  making  and  non- 
payment of  an  assessment: 

SM,  that,  under  section  516  of 
the  Code  of  Civil  Procedure,  on 
motion  of  defendant's  counsel,  the 
court  will  require  the  plaintiff  to 
reply  to  the  new  matter  set  up  in 
defendant's  answer.  (Bog&nsLgU 
Mutual  Beierve  Fund  Life  Auoeup- 
tdon,  atUs,  191) 

8.  A  denial  in  an  answer  on  informa- 
tion  and  belief  of  each  and  every 
allegation  in  said  complaint  con- 
stituting the  plaiutifTs'  first  alleged 
cause  of  action,  is  subject  to  a 
motion  under  section  688  of  the 
Code  of  Civil  Procedure  to  strike 
out  as  sham  where  it  appears  by 
uncontradicted  proof  that  the  de- 
fendant must  have  personal  knowl- 
edge of  the  allegations  he  denies 
*<  on  information. "  (3^&rman  agt 
Boshm,  anU,  278.) 

4.  If  the  allegation  is  untrue  because 
the  averments  of  the  complaint 
are  of  personal  transactions,  the 
remedial  provision  of  section  688, 
permitting  sliam  defenses  to  be 
stricken  out  on  motion,  should  be 
applied  and  the  decision  in  WaV' 
land  agt  7)f9on  (45  If,  F..)  should 
not  be  extended  to  cover  the  case. 
{Id.) 

5.  The  complaint  contained  the 
usual  alle^tions  to  charge  the 
drawer  and  acceptor  of  a  draft 
The  only  denial  in  the  answer  of 
the  defendant  sued  as  the  acceptor 
was,  "denies  each  and  every 
alle^tion  therein  contained  not 
hereinafter  specifically  admitted, 
controverted  or  denied : 

Held^  that  such  a  denial  was 
neither  a  general  nor  specific  de- 
nial, and,  therefore,  no  denial. 
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and  that  cooaequentiy  all  the  alle- 
gations of  the  complaint  were  ad- 
mitted, and  that  the  referee  erred 
in  dismissing  the  complaint  for 
want  of  proOT  that  the  defendant 
who  was  -sued  as  acceptor  had 
.  accepted  the  draft. 

Held,  also,  that  a  statement  in 
the  answer  admittin|^  the  accept- 
ance "  of  a  draft  smillar  to  tne 
one  set  forth  in  the  complaint" 
was  an  admission  of  the  accept- 
.4ince  of  the  draft  saed  on.  ( Jn2l- 
mU6  Manftfaduring  Oompanff  agt 
BaUer,  ante,  495.) 


APPEAL. 

1.  An  appellant  is  only  required  to 
file  the  return  and  serve  the  printed 
cases.  The  respondent,  if  he 
wishes  to  expedite  the  case,  can 
himself  put  it  upon  the  calendar 
and  notice  it  for  argument.  (Niehr 
6U  agt  McLean,  anU,  870.) 

:S.  Where  an  appeal  is  allowed  by 
the  common  pleas  from  a  Judg- 
ment of  the  cil^  court,  the  notice 
of  appeal  ^oufd  specify  that  the 
appeal  is  from  the  order  or  Judg- 
ment of  the  common  pleas,  as 
there  can  be  no  appeal  to  the 
court  of  appeals  from  the  city 
court.  (Aneania  Brats  and  Chth 
per  Company  agt  Connor  et  al, 
ante^  409.) 

JB.  Where  the  action  is  not  founded 
upon  contract,  the  sum  for  which 
the  complaint  demands  Judgment 
is  deemed  to  be  the  amount  of  the 
"  matter  in  controversy  "  within 
the  meaning  of  section  191  of  the 
Code  of  Civil  Procedure,  which 
prohibits  an  appeal  when  the  mat- 
ter in  controversy  is  less  than  $500. 
(ZoeOer  agt  EOey,  anU,  525.) 

J3ee  SuRETnta 

Hooker  agt  Towneend,  anU,  107. 

JBee  Bill  of  pABTiomiABS. 

Longden  agt.  Brown^  anU,  888. 


See  JnRisDiCTTON. 

MfMerofike  Second AeeeunUnffe 
ete.,of  WdUam  IVden,  deeeated, 
ante,  409. 

See  SURBOOATK. 

In  the  EataU  of  Jamee  TUbg,  ante^ 

4.  Undertaking  cm  appeal— when 
the  guaranty  of  a  corporation  will 
be  accepted  in  the  place  of  sure- 
ties—1881,  chap.  486— Code  of 
Civil  Procedure,  sees.  1384,  812. 
(jBtfrdagt  Hannibaiand  SL  Joeepk 
B,B.Co.,9&B»n,\(3».) 

5.  Appeal  —  when  the  general  term 
may  order  a  Judgment  for  the 
appellant  without  directing  a  new 
trial  {Priee  hgL  Price,  83  J3«% 
482.) 

6.  A  party  voluntarily  withholding 
eviaence  will  not  be  granted  a  new 
trial,  in  order  to  enable  him  to  in- 
troduce  It    {Id) 

7.  Appeal  —  none  lies  to  a  court  of 
sessions  from  a  Judgment  of  the 
special  sessions  chaiiging  a  PiM- 
ecutor  with  costs  —  Code  of  Crim- 
inal Procedure,  sees.  719,  720,749 

—  Code  of  Civil  Procedure,  sees. 
8044,  8045.  {People  agt  MorUm, 
88  Hun,  277.) 

8.  Improper  assessment  of  tax — 
application  to  county  Judce  to 
have  it  refunded  —  an  appeal  lies 
from  his  order  to  the  general  term 

—  Code  of  Civil  Procedure,  sec 
1857—1809,  chap.  855,  sec  5,  as 
amended  by  chap.  095  of  1871  — 
1884,  chap.  141.  (See  Harrie  agt 
8upervUonqfIfuiffaraCo,td;^Hun, 
279.) 

9.  Practice  —  where  a  notice  of  ap- 
peal is  signed  by  an  attorney, 
other  than  the  attorney  of  recora, 
the  objection  should  be  raised  by 
a  motion  to  dismiss  the  appeaL 
{See    Thierry   agt  Ormtford,  88 

I     Hun,  866.) 
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10.  Drainage  of  swamps— no  appeal 
lies  from  an  order  directing  a  fur- 
ther assessment  —  when  an  assess- 
ment may  be  laid  before  the  title 
to  the  easement  has  been  acquired 
—  1881,  chap.  60a  (8ee  MaU&r  of 
Sioan,  88  Hun,  300.) 

11.  Motion  for  a  new  trial  on  the 
minutes  —  when  an  appearance 
and  consent  estops  a  party  from 
denvinff  the  regularity  of  a  motion, 
or  the  Jurisdiction  of  the  court  to 
hear  it — power  of  the  court  to 
reconsider  a  decision  during  the 
circuit  at  which  it  was  made.  (^ 
£fmmeneh  agt  Eefferan,  88  Hun, 
64.) 

12.  Report  of  commissioners  to  ap- 
praise damages  on  taking  land 
for  a  railroad  —  appeal  from  the 
order  confirming  the  report  — 
errors  in  the  minutes  of  the  testi- 
mony must  be  corrected  by  an 
application  to  the  commissioners 
and  not  to  the  court  (Su  Matter 
€fK  y.,  TT.  S,amdB.B.  R  Ch„ 
&  Hun,  298.) 

18.  Taking  of  land  for  railroad  pur- 
poses—  an  order  of  the  special 
term  setting  aside  the  report  of 
commissioners  is  reyiewable  at  the 
general  term.  {See  Matter  of  N. 
T.,  W.  &  and  B.  R  R  Co.,  88 
Hun,  281.) 

14.  Railroads  —  proceedings  by  one 
company  to  acquire  a  right  to  cross 
the  tracks  of  another  —  the  pro- 
ceedings are  not  stayed  by  an  ap- 
peal from  an  order  refusing  to 
change  the  yenue.  {See  Matter  of 
JV.  r„  L.  and  W.  R.  R  Co.,  88 
Hun,  270.) 

16.  Undertaking  upon  appeal  — a 
surety  thereto  is  not  discharged 
because  an  action  against  a  co 
Borety  is  barred  by  the  statute  of 
limitations.  {Staplee  agt  Ookejf, 
84  Hun,  289.) 

18.  What  defects  in  the  undertaking 
do  not  relieye  the  surety  from 
UabUity.    {2d) 


17.  Undertaking  on  appeal  —  when 
inyalidated  by  the  refusal  of  the 
sureties  to  Justify — Coda  of  Ciyil 
Procedure,  sec.  1385.  (Hoftnan 
agt.  Smith,  84  Hun,  485.) 

18.  Code  of  Ciyil  Procedure,  sec. 
191,  sub.  8 — power  to  allow  an 
appeal  under  —  by  what  general 
term  it  must  be  exercised.  {Be 
Freetlt  agt  OUy  of  Iroy,  84  Hun, 
680.) 

19.  Practice  —  appeal  from  an  order 
of  the  general  term  modifying  a 
peremptory  writ  of  mandamu* — 
Code  of  Civil  Procedure,  sees. 
190,  191,  1856,  2070.  {Pet>pU  ex 
rel  CoUinee^gL  Spieer,  84  Hun,  584..^ 

20.  Settlement  of  a  case.  {Qlecuon 
agt  Smith,  84  Hun,  547.) 

23l.  When  an  order  denjdng  a  motion 
for  a  resettlement  is  appealable. 
(Td) 

22.  Undertaking  on  an  appeal  in 
bastardy  proceedings — form  of 
it  —  Code  of  Criminal  Procedure, 
sec.  851 — the  court  of  sessions 
cannot  allow  it  to  be  amended 
when  defectiye.  {See  Bameey  agt. 
Qhilde,  84  Hun,  829.) 

28.  Appeal  from  a  Judment  con* 
yicting  a  defendant  oi  murder  in 
the  first  degree — duty  of  the  ap- 
pellate court  to  grant  a  new  trial 
if  the  yerdict  be  against  law  or 
if  Justice  requires  a  new  trial  — 
when  the  expense  of  preparing  the 
case  will  be  charged  upon  the 
county.  {See  Bdople  agt.  Jonea,  84 
Hun,  620.) 

24.  County  courts — may  entertain 
motions  for  new  trials  made  upon 
the  minutes  of  the  Judge  —  an 
appeal  lies  from  orders  made 
thereon  to  the  general  term — no 
question  will  be  considered  by  the 
ffeneral  term  that  does  not  appear 
from  the  appeal  book  to  haye  been 
presented  to  the  county  court — 
error,  in  entering  such  an  ocder 
without  stating  the  grounds  upon 
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which  it  was  mfide,  la  to  be  co]> 
rected  by  motion,  and  not  hv  ap- 
peal —  motion  for  a  new  trial  — 
how  made.  (See  Bmman  agi.  titU- 
wU,  »4  Sun,  178.) 

25.  Action  for  personal  injuries — 
it  abates  upon  the  death  of  the 

Slaintiff— -the  recovery  of  a  rer- 
ict  by  him  will  not  make  it  sur- 
▼ive  if  it  be  reversed  on  appeal  — 
Code  of  Ciyil  Procedure,  sec.  764. 
{SeeKeUey^fi,  Jewtt,  84  Hun,  11.) 

20.  Costs —  when  to  be  allowed,  as 
of  course,  to  a  successful  appel- 
lant, on  appeal  from  a  judgment 
of  dispossession  in  summary  pro- 
ceedings—  Code  of  Civil  Proced- 
ure, sees.  2260.  8066,  8240.  {See 
Barrie(m  agt  Swart,  84  Sun,  250.) 

27.  Action  of  ejectment  —  recovery 
of  possession  by  the  plaintiff, 
under  a  Judgment  which  is  re- 
versed on  appeal  —  right  of  the 
defendant  to  be  placed  in  posses- 
sion again  —  Code  of  Civil  Pro- 
cedure, sec.  1526.  (See  C<mger  agt. 
Duryea,  34  Hun^  560.) 

28.  A  new  trial  cannot  be  had  in 
the  county  court  on  an  appeal 
from  a  Judgment  in  summary 
proceedings — Code  of  Civil  Pro- 
cedure, sees.  2800,  8068.  (See 
Brawn  agt  Ccmady^^  Sun^  55.) 

29.  Frivolous  answer  —  what  is  — 
an  order  denying  a  motion  to 
strike  out  an  answer  as  frivolous 
is  not  appealable.  (See  Carpenter 
fifgLAdame,  84  Sun,  428.) 

80.  Where  an  order  of  genend  term 
deciding  an  appeal  refers  to  the 
opinion  for  the  grounds  of  its  Judg- 
ment the  opinion  may  be  looked  to 
to  ascertain  those  grounds.  (Sny^ 
dor  agt  Snyder,  96  N.  7,,  88.) 

81.  While  this  oourt  will  not  review 
an  order  denying  a  motion  to  va- 
vacate  an  order  of  arrest  obtained 
upon  the  theory  of  a  fraudulent 
contraction  of  a  debt,  when  the 
facts  and  circumstancea  proved^ 


or  tiie  legitimate  inferences  theie^ 
from,  ten!  to  establish  the  exist- 
ence of  a  fraudulent  intent,  yet 
when  thoe  is  no  evidence  l^ti- 
Biately  tending  to  estabhsb  such  a 
conclusion,  and  the  natural  infer- 
ences to  be  ditiwn  from  the  facts 
proved  do  not  necessarily  lead  to 
the  presumption  of  a  fraudulent 
intent,  a  question  of  law  is  pre- 
sented for  the  Judgment  oi  the 
court  UlTdms  agt  2&c0tt»  96  if.  r, 
100.) 

82.  Fkcts  not  found  by  a  referee, 
and  as  to  which  no  finding  was 
requested,  may  not  be  considered 
for  the  purpose  of  reversing  a 
Judgment.  (Bumap  agt  Nat  Bank 
of  FMedMn,  06  if.  T,,  125.) 

88.  The  provision  of  the  act  of  1868 
(chap.  226,  £atM</ 1868).  providing 
"  that  the  appellate  court  sh^ 
have  power  upon  any  writ  of 
error,  upon  reversal  of  judgment 
where  it  appears  that  the  convic- 
tion was  legal  and  regular,  '*  to 
remit  the  record  to  the  court  in 
which  such  conviction  was  bad  to 
pass  such  sentence  as  the  appellate 
court  shall  direct'*wa8  not  repealed 
by  the  Code  of  Criminal  Proced- 
ure, so  far  aa  actions  then  pending 
are  concerned,  but  is  contfnned  in 
force  aa  a  rule  of  procedure  in  re- 
spect to  such  actions  {eec  962X  and 
is  applicable,  although  the  case  be 
brought  up  by  appeal  aa  author- 
ized oy  said  Code,  instead  of  by 
writ  of  error.  (Bfople  agt  Bark, 
96  If.  T.,  18a) 

81.  As  to  whether  a  case  so  pending 
should  be  brought  up^  for  review 
by  appeal  or  by  writ  of  eiror, 
^uare,    (Id.) 

86.  The  provision  requiringthe  court 
to  which  the  record  is  remitted  to 

Csuch  sentence  as  the  "  appd- 
court  shall  direct"  doea  not 
require  the  appellate  oourt  to  fix 
the  time  of  imprisonment  or  to 
exercise  a  discretion  in  reaped  to 
punishment  given  to  the  court  in 
which  the  conviction  was  bad. 
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]  la  directed  within  the 

meaning  of  the  proviBlon  when 
the  appellate  court  points  out  the 
law  proTlding  f  or  the  punlahment 
and  dlrecle  the  court  below  to 
■entenoe  tltereonder.    (id.) 

M.  In  the  abwnce  of  objectioni  to 
the  eufflciency  of  s  compUtnt,  It 
U  the  duty  of  the  trial  court  to 
give  the  plaintiff  the  benefit  of  anjr 
came  of  action  ettabliahed  bj  the 
evidence;  ud  uoon  appeal  tbla 
court  will  consider  the  cause  of 
action  disclosed  by  the  eridenco, 
without  regard  to  mf  objectious 
to  the  sufficiency  of  the  pleadings, 
which  were  not  made  in  the  court 
below.  (Knapp  agt.  SinuM,  9S 
jr.  r.,  884.) 

87.  An  order  directing  a  further  re- 
turn  to  a  writ  of  Itabtat  corpui  or 
eerHorari,  ttsued  under  the  Code  of 
Civil  Procedure  (*eB.  8018  el  se^.), 
to  inquire  Into  the  cause  of  deten- 
tion of  a  penoD,  (a  not  appealable 
(tec.  9068);  and  the  general  term 
of  the  supreme  court  has  no  au- 
thority to  review  lU  tInrtLanon, 
88  if.  r.BSl.) 

88.  Where,  upon  appeal  from  order 
of  the  general  term  revenring  such 
an  order,  the  appeal  papers  did  not 
show  that  the  oolectlon  to  its  ]ur- 
ladiction  was  raised  before  that 
court:  ffaU,  that  it  could  be  raised 
here,    (/d.) 

89.  An  appeal  to  the  general  term  of 
the  court  of  common  pleas,  in  and 
for  the  city  and  county  of  New 
York,  from  an  order  of  the  gen- 
eral term  of  the  mnrine  court  of 
that  city,  granting  a  new  trial,  is 
allowed  only  upon  condition  that 
the  appellant  consent  to  a  final 
judnnent  asalnat  him  if  the  order 
la  affirmed  (te.  ».  ehap.  HB,  Lavi* 
of  1874).  Without  such  a  consent, 
therefore,  there  can  be  no  appeal 
and   no  final  Judgment  entered 

Tn  It    (Wiimon  agt.  Fladt,  H 
r.,  Oil.) 


of  plaintiffs,  in  an  action  tried  by 
the  court,  the  record  does  not 
contain  the  evidence,  but  the  ap- 
peal is  heard  and  determined 
■olely  upon  the  findings  of  fact 
and  law,  in  order  to  succeed  It  is 
incumb(uit  upon  the  appellant  to 
•bow  that  the  trial  court  could 
not.  In  any  view  of  the  facts  found, 
properlv  order  a  judgment  for 
platnttil.  (AgriaMUTM  Int.  Uo. 
Bgt  Barnard.  96  N.  T.,  033,) 

41.  In  reviewing  the  determination 
of  a  trial  court  on  questions  of 
fact,  when  the  evideuce  is  con- 
flicting, an  appellate  court  is  not 
warranled  in  reversing,  upon  the 
'  that,  In  Its  opinion, 
rt  should  have  reached 
a  diSerent  coucIubIou;  to  justify 
a  reversal,  it  must  appear  t&at  the 
proofs  so  clearly  prefHinderated  in 
favor  of  a  contrary  concluitlou  that 
it  can  be  said  with  a  reasonable 
degree  of  certainty  that  the  trial 
court  erred  In  Its  conclusioua. 
{Baird  agt  JCiyof,  <fe.,  M  iK  7., 
067.) 

43.  In  an  action  to  recover  the  con- 
tract-price fDrcertainwaler-roeters 
furnished  by  N.,  plaiotifTs  as- 
signor, tu  defendant,  under  a  con- 
tract with  the  commissioner  of 
public  works,  the  answer  set  up 
as  a  defease,  not  as  a  counter- 
claim, alleged  detects  and  Imper- 
fections In  the  meters  furnished. 
No  damages  were  claimed  or  found 
on  the  trial:  Hdd,  that  the  ques- 
tion as  to  whether  a  counter-claim 
might  not  have  been  established 
was  not  available  on  appeal;  and 
that  an  erroneous  order  of  the  gen- 
eral term,  ravening  a  ludgment  la 
favor  of  plaintifF  and  granting  a 
new  trial,  might  not  be  affirmed 
for  the  purpose  of  enabling  defend- 
ant to  present  such  a  counter- 
claim.    (A.) 

48.  When  the  record  on  appeal,  in  a 
case  tried  by  the  court,  contained 
a  paper  headed ''  requests  to  find," 
also  another  paper  containing  ex- 
ceptions lu  BBBumed  refusal  of  Ute 
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requests,  but  there  was  no  '*note 
upon  the  margin  "  of  the  requests 
as  required  by  the  Code  of  Civil 
Procedure  (tec.  1023),  or  elsewhere, 
showing  how,  if  at  all,  the  propo- 
sitions were  disposed  of,  or  that 
tlie  attention  of  tne  court  had  been 
called  to  them :  Htld^  that  said  as- 
sumed requests  could  not  be  con- 
sidered in  determining  the  appeal. 
(JSarm  agt.  Van  Wart,  90  if.  T., 
642.) 

44.  As  to  whether  the  provision  of 
the  Code  of  Civil  Procedure  {nee. 
2588),  providing  that  where  the 
reversal  or  modification  "  by  the 
appellate  court "  of  a  surrogate's 
decree  admitting  a  will  to  probate, 
is  founded  upon  a  question  of 
fact,  such  court  must  make  an  or- 
der directing  a  trial  of  the  mate- 
rial questions  of  fact  by  a  Jury, 
applies  to  appeals  to  this  court  m 
probate  cases,  qutere,  (In  re  WiU 
of  Smith,  9QIf,  r.,  Wl.) 

45.  The  provision  has  no  application 
where  the  reversal  is  for  errors  of 
Uiw  only.    (Id.) 

46.  Where,  in  answer  to  appeal  from 
surrogate's  decree,  the  respondent 
alleges  errors  in  portions  of  the 
decree  not  appealed  from,  the  gen- 
eral term  has  Jurisdiction  to  re- 
view and  to  reverse  those  portions ; 
a  separate  appeal  is  not  necef>sary 
(Co<U  of  OivU  Procedure,  eec  2587). 
(See  Freeman  agt.  CoU,  96  if.  T.,  63. ) 

47.  When  error  in  overruling  chal- 
lenges to  Jurors  reauircs  a  reversal 
(See  PeopU  agt  Qiaey,  96  N.  T., 
115.) 

48.  An  order  denying  motion  for  a 
new  trial  on  the  ground  of  surprise 
and  newly  discover^  evidence  not 
reviewable  here.  (SmUh  agt.  Piatt 
[Mem.],  96  N.  T.,  685.) 

49.  Where  an  accounting  between 
partners  has  been  had  upon  an  er- 
roneous theory,  the  remedy  here 
is  to  reverse  Judgment  and  order 
the  accounting  on  a  correct  theory, 


this  court  may  not  take  the  ac- 
count.   (Id.) 

50.  An  order  denying  a  motion  to 
quash  a  common-law  o&rtUjfrwi^ 
issued  in  a  case  not  reviewable  by 
certioTari^  is  appealable  to  thu 
court.  {JPwjpiLe  ex  reL  Second  Ave, 
B.  R  Co.  hgt.  Bd.  Com,  IkpL 
Pub.  PuriBi,  97  If.  r.,  87.) 

51.  Where,  upon  return  to  a  writ  of 
certiorari  to  review  a  decision  of 
the  assessors  of  the  city  of  Buffalo, 
upon  a  claim  for  damages  by 
reason  of  the  alteration  of  the 
grade  of  a  street,  which  deciston 
certified  that  no  damages  had 
been  sustained,  it  was  conceded 
that  damages  were  in  fact  sus- 
tained, but  the  asseeaors  arrived 
at  their  conclusion  by  ofTsettinc 
benefits:  Held,  that  a  question  of 
law  was  presented  and  the  de- 
cision of  the  assessors  thereon 
was  open  to  review.  {Code  of 
Cica  Procedure,  eec.  3140) ;  abo, 
that  the  decision  was  erroneous. 
(People  ex  reL  Briibans  BgL  ZeU, 
VI  N.  r.,203.) 

52.  Where  a  judgment  in  an  action 
tried  by  Uie  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
general  term,  and  the  order  fails 
to  show  that  iJie  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
of  law  only.  (Rider  LUh  Be^  Co. 
agt.  Roach,  97  N.  T.,  37a) 

58.  It  is  the  duty  of  the  T>arty  suc- 
ceeding at  jceneral  term  if  its  de- 
termination was  influenced  by 
questions  of  fact,  to  see  that  the 
order  so  states,  or  to  have  it  cor- 
rected on  motion;  if  he  fails  so  to 
do,  those  Questions  mi^  not  be 
considered  here.    (Id.) 

54.  An  order  of  a  county  court  in 
proceedings  under  the  Drainage 
Act  (chap.  888,  Lame  of  186U, 
amended  by  chap.  803,  Lame  ef 
1871),  as  amended  in  1881  (tiAap. 
608,  Lawe  of  1881),  di!tennining 
that  a  new  or  second  asaeeeroent 
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U  necessary  and  directing  the 
same,  is  final  upon  matters  of 
fact,  hut  is  appealable  to  the 
general  term  of  the  supreme  court, 
and  to  this  court  upon  any  ques- 
tion of  law  arising  upon  the  whole 
act,  or  upon  any  proceeding  neces- 
sarily affecting  such  order.  {In 
ft  Swan,  Ml  N.  T.,  492.) 

55.  An  order  of  general  term  revers- 
ing, with  costs,  an  order  denying 
a  motion  to  punisli  a  defendant 
for  alleged  contempt  in  violating 
an  injunction,  and  remitting  the 
matter  to  the  court  below  to  pro- 
ceed against  defendant,  is  not  re- 
viewable here,  even  so  far  as  it 
awards  costs.  (Ororiry  2l^  Stephan^ 
V!  N,  r.,flO«.) 

55.  'Where  costs  are  awarded  by  an 
order,  and  depend  upon  the  con- 
clusion reached  upon  the  merits  of 
the  motion,  and  this  court  has  no 
jurisdiction  to  review  the  subject- 
matter  of  the  order,  it  may  not 

*  review  the  question  as  to  the  pro- 
priety  of   the   award   of  costs. 

57.  The  rule  that  questions  of  costs 
in  legal  actions  and  proceedings 
are  reviewable  here  whenever 
legitimately  before  tbe  court, 
unless  the  allowance  was  discre- 
tionary, does  not  apply,  when,  in 
order  to  determine  whether  costs 
were  properly  allowed  or  not,  it  is 
necessarv  to  review  matters  over 
which  the  court  has  no  jurisdic- 
tion.   (Id,) 

58.  In  any  event  to  entitle  a  party  to 
review  the  portion  of  an  order 
awarding  costs,  the  notice  of  ap- 
peal should  state  specifically  that 
it  is  from  such  part  of  the  order. 
{Id,) 

59.  A  general  term  has  no  power  to 
compel  a  party  to  accept  notice  of 
appeal  after  the  time  for  appealing 
has  expired,  as  this  would  be 
in  effect  to  allow  an  appeal,  which 
courts  are  expressly  prohibited 
from  facing,  after  the  expiration  of 


the  time  fixed  by  law  for  such 
appeal  {Chde  dm  Procedure,  mo, 
784).  {Clapp  agt  Sdv>ley,  97  if. 
r..  610.) 

CO.  An  order  of  general  terra,  re- 
quiring a  party  to  accept  notice  of 
appeal  after  expiration  of  the 
time  limited,  is  appealable  to  this 
court.    {Id.) 

61.  Where  the  general  term  re- 
versed an  order  amending  a  com- 
plaint so  as  to  demand  judgment 
for  a  larger  amount  on  the  sole 

.  ground  that  the  amendment  was 
beyond  the  power  of  the  court: 
Held,  that  this  court  had  power  to 
review ;  and  the  case  was  remitted 
to  the  general  term  to  exercise  its 
discretion  in  reviewing  the  order. 
{Heed  agt  Maf^,  etc.,  97  N.  7., 
620.) 

62.  In  an  equity  action,  certain  issues 
of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 
received,  under  objection  and  ex- 
ception. The  action  was  tried  by 
a  judge  other  than  the  one  who 
presided  on  the  jury  trial.  A  case 
containing  the  evidence  given  on 
that  trial  was  received  in  evidence 
without  objection:  Held,  that  the 
exceptions  token  on  the  jurv  trial 
were  not  available  on  appeal  from 
tbe  judgment;  that  by  omitting  to 
raise  the  objection  to  the  improper 
evidence  or  calling  the  attention  of 
the  court  thereto,  the  objections 
and  exceptions  must  be  deemed  to 
have  been  waived.  {Arnold  agt. 
FarmeUe,  Vt  N,  T,  652.) 

68.  Where  plaintiff  was  nnsnccess- 
ful  on  appeal  in  an  equity  action, 
and  was  properly  chargeable  with 
costs,  and  some  of  the  defendants 
also  failed  on  appeal  as  against  a 
co-defendant,  ordered  ihat  plain- 
tiff pay  costs  directly  to  success- 
ful defendant  {See  M,  and  T.  Nat, 
Bank  agt.  Mayor ,  etc.,  97  2f.  T., 
355.) 

64.  Where  exceptions  insufficient  to 
raise  question  an   appeal.      {See 
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97  iV;  F..  Sl7.)  ^^ 

65.  On  trial  at  drcnit  the  court  dis- 
missed complaint  Subsequently, 
at  same  circuit  on  motion  made 
with  defendant's  consent,  and 
upon  the  waiving  of  all  ques- 
tions as  to  regularity,  the  trial 
court  vacated  the  order  and 
granted  a  new  trial.  The  general 
term  dismissed  appeal  from  the 
order.  On  appeal  to  this  court: 
HM^  that  the  order  of  the  circuit 
court  appealed  from  was  not  void 
for  want  of  Jurisdiction,  and  the 
consent  was  a  full  answer  to  all 
QUestious  as  to  regularity ;  also, 
that  the  general  term  order  dis- 
missing the  appeal  was  proper. 
(See  Shnmericn  agt.  E^erTMn 
[Mem.],  97  N.  7„  «19.) 

66.  A  party  accepting  costs  allowed 
by  judgment  precludes  himself 
from  appealing  therefrom.  (See 
CarU  ait  OaMty  [Mem.],  97  N. 
j,f  688.) 

• 

67.  Order  vacating  attachment  on 

f round  of  insufBclency  of  affl- 
avits  upon  which  it  was  granted, 
not  reviewable  here.  (See  Bate 
BgL  McDoteeU  [Mem.],  97  JV;  7., 


.) 


ARBITRATION. 


1.  Although  a  party  may  waive  the 
ri^ht  to  be  heard  and  to  produce 
witnesses  before  arbitrators,  such 
right  will  not  be  deemed  to  have 
been  waived  unless  the  waiver  is 
clearly  demonstrated.  {Matter  of 
Martin,  ante^  28.) 

2.  Even  if  a  party  waives  his  right 
to  appear  before  the  two  original 
arbitrators,  he  is  still  entitled  to 
appear  and  be  heard  before  the 
umpire,  and  an  award  by  the  lat- 
ter where  a  party  has  had  no  op- 
portunity to  appear  before  him  is 
void,    (if.) 

8.  On  a  motion  lo  vacate  and  set 
aside  an  award  where  it  appeared 


that  the  umpire  was  not  notifled 
until  the  28th  of  April,  1884,  that 
he  would  be  called  upon  to  act 
On  the  29th  of  Apnl,  1884,  he 
accepted  the  position,  and  on  the 
80th  of  April,  1884,  he  made  his 
award.  Tne  parties  were  not  call- 
ed before  the  umpire,  nor  were 
they  heard  before  him  and  the 
arbitrators.  He  took  the  state- 
ments which  had  been  laid  bef  at« 
the  arbitrators  and  verbally  set- 
tled the  differences  between  such 
arbitrators,  and  gave  his  decision 
as  umpire  and  made  his  award, 
which  award  was  subsequently 
acquiesced  in  and  agreed  to  by 
the  arbitrators: 

Held,  that  the  award  should  be 
vacated  and  set  aside.    (Id,) 


ATTORNBYa 

1.  The  provisions  of  the  Rerised 
Statutes  (2  R  8.,  287,  me.  68), 
making  an  attorney  '*who  shall 
be  guilty  of  any  deceit  or  collu- 
sion, »  •  •  with  intent  to  de- 
ceive the  court  or  any  paitv,** 
liable  for  treble  dama^,  has  refer- 
ence to  a  suit  pendmg,  and  does 
not  include  a  transaction  between 
an  attorney  and  hb  client  before 
proceedings  have  been  commenced 
or  an  action  brought  (Leaf  agt 
Lawton,  Vt  N.  7.,  47a) 


ARREST. 

1.  It  is  not  necessary,  as  a  condition 
to  the  granting  of  an  order  of 
arrest,  pursuant  to  subdivision  4 
of  section  649  of  the  Code  of  Civil 
Procedure,  that  a  complaint 
should  be  submitted  to  the  court 
or  Justice  granting  such  order, 
nor  that  the  contents  of  the  com- 

Slaint  should  be  stated  in  an  afll- 
avit,  nor  that  any  complaint 
should  be  in  existence  at  the  time 
such  order  is  granted.  {EbU  agt 
Conger,  ante,  &) 

2.  An  order  of  arrest  mav  be  granted 
under  subdivision  4  of  section  54% 
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upon  an  affidarit  aetting  forth 
facta,  ahowia)?  that  a  cauae  of 
action  exiata  agaioat  the  defendant 
under  that  subdivision,  but  the 
order  must  be  vacated  immedi- 
atelj  upon  the  filing  or  serrioe  of 
the  complaint,  if  a  cause  of  action 
under  the  same  subdirision  is  not 
therein  set  forth.    (Id.) 

8.  The  fact  that  defendant  said  that 
he  would  not  pay  the  plaintiff, 
and  that  he  could  not  get  the 
money,  furnishes  no  ground  of 
arrest,  even  when  coupled  with 
the  admitted  assertion  that  he  was 
going  to  Europe.  (Siroub  agt 
Ibn^,  aide,  400.) 

• 

4.  Where  the  only  evidence  submit- 
ted is,  that  defendant  said  that  he 
would  not  pay  the  plaintiff,  that 
he  was  goins  to  Europe,  and  the 
opinion  of  plaintiff  that  he  was 
aooui  to  take  away  all  his  money 
and  property;  a  valid  ground  of 
arrest  is  not  established.    (Id,) 

Bee  Undiertaxiko. 

Staab  agt  8hup$  et  o^.,  aiUe  4. 

6.  Undertaking  upon — the  plaintiff 
mav  sign  it  with  the  sureties  — 
Code  of  Civil  Procedure,  sec. 
^^9.  (8te  aShM  agt.  K<din^  b8 
Bun,  114.) 

6.  While  this  court  will  not  review 
an  order  denyine  a  motion  to 
vacate  an  order  of  arrest,  obtained 
upon  the  theory  of  a  fraudulent 
contraction  of  debt,  when  the  facts 
and  circumstances  proved,  or  the 
legitimdte  inferences  therefrom, 
tend  to  establish  the  existence  of  a 
fraudulent  intent,  yet  when  there 
is  no  evidence  legitimktely  tending 
to  establish  such  a  conclusion,  ana 
the  natural  inferences  to  be  drawn 
from  the  facts  proved  do  not  neces- 
sarily lead  to  the  presumption  of  a 
fraudulent  intent,  a  question  of 
law  is  presented  for  the  Judg- 
ment of  the  court  (ifi^rmagt. 
TaXcon,WN,T,,\m.) 


ASSESSMENTS. 

iSM  RAILBOAOa. 

In  re  Cedar  Fork,  anie,  207. 


ASSIGNEE. 

1.  Where  an  official  assignee  of  a 
debtor  sues  upon  a  cause  of  action 
arising '*  before  the  assignment," 
he  may  be  required  by  the  defend- 
ant as  of  right  to  give  security  for 
costs.  (Welch  agt  Qafney,  ante, 
146.) 

ASSIGNMENT. 

X*  Where  an  assignment  was  in  sub- 
stance as  follows  :  **  We,  D.,  J., 
B.  &  R,  all  of  Utica,  comprising 
the  firm  of  D.,  J.,B.  i  Co.,  doing 
business  as  manufacturers  in  Utica, 
for  one  dollar  to  us  paid,  hereby 
assign  to  P.  all  of  our  personal 
and  real  property  not  exempt  from 
execution,  in  trust  for  our  cred- 
itora  We  direct  said  trustee  to 
take  possession  of  all  our  estate 
and  convert  the  same  into  cash  for 
our  creditora  We  direct  him  out 
of  the  first  to  pav  expenses  of  ad- 
ministration; and,  whereas,  divers 
persons  have  each  indorsed  notes 
and  drafts  for  our  use  and  benefit 
and  for  the  benefit  and  accommo- 
dation of  our  firm,  and  we  have 
given  a  mortgage  on  our  stock  and 
goods  to  P.  the  first  indorser  on 
most  of  said  paper  which  has  been 
used  by  us  and  is  now  held  by  par- 
ties to  us  unknown ;  we,  therefore, 
direct  said  trustee  to  pay  all  of 
said  paper  and  bear  said  indorsers 
harmless  from  liability  on  account 
of  indorsements  for  our  said  firm. 
We  direct  that  said  assignee  next 
pay  all  of  our  debts  in  full,  reserv- 
ing to  ourselves  all  moneys  that 
remain  in  his  hands  after  payment 
of  all  our  debts: 

Beld,  that  the  assignment  did 
not  cover  individual  property  nor 
provide  for  the  payment  of  indi- 
vidual debts. 
Meld,  further,  that  a  contestant 
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not  being  a  firm  creditor,  but  only 
an  individual  creditor  of  two  of 
the  assignors,  has  no  standing  in 
court  upon  an  accounting  of  the 
assignee.  (MaUcr  €f  DaM  T. 
Davia  et  oL,  ante,  79.) 

8.  Where  assignors  assign  Jointly,  or 
as  copartners  only,  neither  the  as- 
signee nor  the  courts  can  reach 
the  individual  property  of  any  one 
of  them  in  any  proceeding  under 
the  assignment,  or  in  any  attempt 
to  enforce  it.    (/dL) 


ATTACHMENT. 

1.  To  sustain  an  application  of  one 
claiming  a  lien  n  a  junior  attach- 
ing creditor  to  vacate  a  prior  at- 
tachment, it  is  necessary  for  him 
to  establish  bv  legal  evidence  a 
subsequent  valid  levy  under  his 
attachment  upon  the  same  prop- 
erty covered  by  the  prior  attach- 
ment. {Knud»&n  agt  Mattuka  d 
OrcUg  FaniUure  Co,,  ante,  152.) 

2.  Where,  upon  such  an  application, 
an  affidavit  is  made  by  the  man- 
aging clerk  in  the  office  of  the  at- 
torney for  the  junior  attachins; 
creditor,  in  which  affidavit  such 
clerk,  referring  to  the  levying  of 
the  prior  attachment,  states  that 
thereafter,  on  the  2d  day  of  De- 
cember, 1884,  an  attachment  was 
issued  in  the  second  action  against 
the  property  of  said  defendant  to 
said  sheriff,  through  his  deputy, 
levied  on  the  8d  day  of  December, 
1884,  upon  the  same  property 
theretofore  levied  upon  by  him 
under  the  attachment  in  the  first 
action,  **as  I  am  informed  and 
verily  believe."  He  then  goes  on 
to  state  that  the  facts  herein  re- 
cited were  obtained  from  Thomas 
Brady,  the  deputy  sheriff  having 
charge  of  and  who  made  said 
levies,  and  thjit  the  reason  whv  an 
affidavit  is  not  produced  from 
said  deputy  is  that  while  he  ad- 
mitted that  the  statements  regard- 
ing the  fact^  recited  herein  are 
true  he  is  unwilling  to  make  the 
affidavit: 


Eeld^  that  this  affidavit  is  insnf- 
ficient  to  show  that  the  junior 
attaching  creditor  has  a  good  and 
valid  lien  upon  the  property  at- 
tached, enabling  him  to  attack 
and  vacate  the  attachment  issued 
in  the  former  suit    (Jd.) 

5.  Where  an  attachment  was 
granted  upon  an  allegation  that 
defendants  were  indebted  to  plain- 
tiffs for  the  price  of  goods  sold 
and  delivered,  and  that  defend- 
ants had  assi^ed,  disposed  of  and 
secreted  their  property,  with  in- 
tent to  defraud  their  creditors,  and 
defendants  controverted  these 
grounds  by  averring  that  the  goods 
had  t)een  sold  upon  a  credit  which 
had  not  expired,  it  was  compe- 
tent for  plaintiffs  to  establish  by 
answering  affidavits  the  existence 
of  the  indebtedness  by  showing 
that  the  purctiase-price  had  bo- 
come  due  because  the  debt  had 
been  fraudulently  contracted 
(Vietor  agt  EenUen,  ante,  159.) 

4.  Where  it  appeared  that  defend- 
ants, in  June,  represented  to  a 
mercantile  agency  that  they  had  a 
surplus  of  over  $101, OuO  over 
their  liabilities  of  $65,000.  on 
which  statement,  which  had  been 
communicated  to  plaintiffs,  they 
relied  in  the  sale  and  delivery  of 
the  goods,  and  defendants,  in  Ko- 
vember  following,  made  an  assign- 
ment for  the  benefit  of  creditors, 
whereby  it  appeared  they  were 
then  $75,000  m  debt  over  and 
above  their  assets,  and  they  could 
not  by  their  books  account  for  the 
difference: 

Ileld,  that  defendants  must  be 
presumed  to  have  known  that 
their  statement  to  the  agency  wss 
untruthful  in  the  extreme,  and 
that  a  credit  obtained  in  that  man- 
ner was  fraudulent  and  not  bind- 
ing upon  the  creditors,  who  were 
entitled  to  commence  their  action 
at  once.    {Id,) 

6.  Where  it  apt>eared  that,  before 
the  general  assignment  by  defend- 
ants, they  had  appropriated — not- 
witlistanding  their   indebtedness 
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of  $76,000  beyond  their  assets  —  a 
lar^  sum  for  the  payment  of  in- 
dividual debts  and  for  the  support 
of  themselves  and  their  families, 
unless  by  means  of  their  assign- 
ment they  could  secure  an  adjust- 
ment of  their  debts  with  their 
creditors  at  forty  cents  on  the 
dollar: 

ffM,  that  this  was  an  unlawful 
appropriation  of  the  firm's  assets; 
and  though  defendants  may  not 
have  thereby  positively  intended 
to  defraud  their  creditors,  plain- 
tiffs were  entitled  to  an  attach- 
ment a^^ainst  their  property  for 
the  reason  that  they  had  disposed 
of  a  portion  of  it  at  least,  with 
the  intent  to  defraud  their  cred- 
itors.   (Id.) 

6.  Plaintiffs  had  a  ri^ht  to  disaf- 
firm the  last  of  a  series  of  sales  of 
goods  when  they  discovered  that 
Die  foods  had  wen  fraudulently 
obtained,  without  affecting  their 
right  to  maintain  an  action  for 
the  recovery  of  the  debt  owing  for 
the  goods  previously  sold.    {Id,) 

7.  Upon  a  motion,  founded  on  the 
papers  upon  which  an  attachment 
was  granted,  to  vacate  such  at- 
tachment, the  justice  presiding 
permitted  an  affidavit  made  sev- 
eral davs  after  the  attachment  to 
be  filed  nunc  pro  tune,  as  of  the 
prior  date,  and  to  be  read  in  sup- 
port of  the  process: 

Meld,  that  this  ruling  was  errone- 
ous, the  paper  not  being  one  in  any 
way  connected  with  the  wanting 
of  the  attachment,  and,  therefore, 
was  prohibited  by  section  688  of 
the  Code  from  consideration  when 
the  motion  to  vacate  was  made. 
(Sutherland  agt.  Broduer.  ante. 
188.) 

8.  An  averment  in  an  affidavit  for 
an  attachment  made  by  a  plaintiff, 
**  that  a  cause  of  action  exists  in 
favor  of  plaintiffs  against  said  de- 
fendants for  which  said  action  is 
commenced,  and  that  the  amount 
of  plaintiff's  claim  in  said  action 
U  1288.20,  and  interest  from  the 


15th  day  of  April,  1888,  over  and 
above  all  counter-claims  and  set- 
offs known  to  deponent,"  is  a  com- 
pliance with  the  requirement  of 
section  686  of  the  Code  of  Civil 
Procedure,  that  plaintiff  must 
show  by  affidavit  that  he  is  enti- 
tled to  recover  a  sum  stated 
therein,  over  and  above  aU  counter- 
etaime  known  to  Mm,  and  is  suffi- 
cient to  give  the  judge  jurisdiction 
to  grant  the  warrant  {Barton  agt. 
Saalfleld,  ante,  276.) 

0.  The  presumption  is  that  a  man 
resides  where  his  family  and  house 
are.  {MeKiniay  agt  fbwler,  ante^ 
282.) 

10.  One  having  his  domicile  in  this 
state  may,  by  absence  therefrom 
in  another  state,  become  a  non- 
resident within  section  686  of 
the  Code,  relating  to  attachments. 
{Id,) 

It.  A  firm  as  such  cannot  be  said  to 
have  a  residence.  It  is  the  indi- 
vidual members  who  have  resi- 
dences {Reversing  8,  C,  67  Soto., 
888).    {Id.) 

12.  The  plaintiff's  agent,  after  setting 
forth  the  cause  of  action,  states 
that  '*  there  is  now  due  to  said 
plaintiff  from  defendant  the  sum 
of  (447.96  over  and  above  all  off- 
sets and  counter-claims  known  to 
deponent  or  to  said  plaintiff: 

lleld,  that  the  clause  "known 
to  plaintiff,"  as  used  in  section  686 
of  the  Code  of  Civil  Procedure,  is 
not  a  jurisdictional  prerequisite 
for  the  issuing  of  a  warrant  of  at- 
tachment, but  must  be  held  to  be 
merely  limiting  in  its  character 
and  analogous  to  the  statutes  of 
Michigan,  Colorado  and  other 
states, which  provide  that  the  plain- 
tiff shall  set  forth  the  "  amount  of 
the  indebtedness  as  near  as  mav  be 
over  all  counter-claims. "  {MaUary 
agt  AUen,  ante,  816.) 

18.  The  intent  of  the  legislature  in 
the  enactment  of  section  686  con- 
sidered.   {Id.) 
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14.  The  case  of  OnbbentLgt.aehaUfir 
^0r  (80  iTvA,  248)  questioned   {Id.) 

19.  The  aiDdaTit  of  0.,  on  which 
the  attachment  was  granted,  al- 
leges that  '*he  is  the  agent  and 
one  of  the  salesmen  for  Uie  plain- 
tiffs herein  ;  that  at  certain  speci- 
fied dates  the  plaintiffs  sold  and 
delivered  to  the  defendant  at  his 
special  instiince,  goods  of  a  certain 
value,  no  part  oi  which  has  heen 
paid,  although  deponent  has  de- 
manded parent  of  the  defend- 
ant, and  said  sum  is  due  to  the 
plaintiffs  herein  from  the  defend- 
ant,  over  and  above  all  claims  and 
offsets  * 

Held,  that  this  affidavit  fulfills 
the  requirements  of  section  686  of 
the  Code  of  Civil  Procedure.  An 
agent  and  salesman  is  presumed 
to  be  familiar  with  the  every  day 
occurrences  and  general  routine 
of  his  employer's  business  affairs, 
and  to  have  better,  or  at  least  as 
good,  knowledge  of  the  condition 
of  things  between  the  plaintiffs 
and  the  defendant  as  the  plaintiff 
himself.  It  is  not  necessary  for 
him  to  account  for  his  knowledge. 
(Bata  agt  Pinutein,  anU,  835.) 

16.  For  the  same  reason  it  is  not  ne- 
cessary for  him  to  account  for  his 
making    the    affidavit   in  conse- 

?[uence  of  bis  employer's  absence 
rom  the  state,    (/d.) 

17.  Kor  is  the  affidavit  insufficient 
because  of  the  omission  of  the 
clause  "known  to  them."  It  is 
made  not  only  by  an  agent,  but  by 
a  salesman  of  Ibe  plaintiffs,  and 
the  cause  of  action  arises  out  of  a 
sale  of  goods;  it  was  made  on 
knowledge,  and  the  well  known 
rule  of  law  applies  that  **  the  law 
will  not  infer  that  matters  posi- 
tively sworn  to  were  not  within 
the  personal  knowledge  of  the 
affiant."    {Id,) 

18.  The  proceedings  in  a  district 
court  incident  to  the  application 
for  the  granting  and  Uie  execution 
of  the  warrant  of  attachment,  and 


the  duties  of  the  Joatloe  and  the 
clerk  with  respect  to  those  prO' 
ceedinga,  are  now  the  same  as  are 
prescribed  by  ibe  district  comt 
act;  but  if  we  wish  to  ascertain 
when  and  for  what  causes  an  at- 
tachment may  be  granted,  for  what 
reason  it  may  be  dissolved,  and 
what  effect  upon  the  action  will 
be  produced  by  the  vacating  of 
the  attachment,  we  must  look  to 
article  4  (tf  the  Code  of  Civil  Pro- 
cedure. {Bomnthal  agt.  Orvum, 
anU^  447.) 

19.  By  section  2017  of  the  Code  of 
Civil  Procedure  the  attachment  ii 
now  only  a  provisional  remedy, 
and  an  error  of  the  Justice  in  re- 
gard to  such  a  remedy  will  not 
cause  the  reversal  of  the  Judgment 
if  the  action  were  properly  decided 
upon  its  merits.    {Id.) 

20.  At  present  there  is  no  remedy  for 
a  party  aggrieved  if  a  district  court 
errs  in  upholding  or  in  vacating;  a 
provisional  remMy.  The  decision 
of  the  Justice  cannot  be  reviewed 
on  appeal  {Thi$  w  adwrm  to  Lomg 
agt.  MiJurJa,  66  Haui.,  127).    (/<f.) 

21.  The  provisions  of  section  8210 
and  of  8211  of  the  Code  of  Civil 
Procedure  in  relation   to  provi 
sional  remedies  in  the  district  civil 
courts,  are  in  conflict.    {Id.) 

8u  Shbhiff. 

B(AM  agt  TFtZfo'iu,  aidt^  21. 

22.  The  affidavit  must  show  a  sum 
due  over  all  counter-claims  known 
to  the  plaintiff  — Code  of  CivU 
Prooedure,  sec.  686,  sub.  1  — when 
a  reference  to  other  papers  on  file 
is  unavailing  in  an  affidavit 
{diMJfh  agt  AmM,  83  Hun.  484.) 

2^.  When  issued  because  of  fraudu- 
lent statementa  made  by  a  vendee 
to  induce  a  sale  —  statements  of 
the  vendee  made  to  a  mercantile 
agency — when  the  retention  of 
money  for  family  expenses  prior 
to  the  making  oi  a  general  assign- 
ment will  not  authorize  the  issu- 
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ing  of  an  attachment    (Sse  Vietor 
tkgL  Henlien,  88  Hun,  94d.) 

84.  Fees  of  sheriff  on  attaching 
property  *-  when  the  judge  cannot 
compel  the  party  liable  therefor  to 
pay  them  —  Code  of  Civil  Pro- 
cedure, sea  8807,  sub.  2.  (jETo^ 
agt.  U.  8.  Btfsetar  Co,,  84  Hun, 
467.) 

S5.  When  the  sherifl  ceases  to  hold 
the  property  for  the  attaching 
creditor,    (id.) 

46.  Election  of  remedies.    {pL) 

87.  On  a  motion  to  Tacate,  upon  the 
original  papers,  no  affidavits  sus- 
taining it  can  be  read — Code  of 
Civil  Procedure,  sec.  688.  {Suiher' 
land  agt.  Bradner,  84  Hun,  519.) 

88.  Attaching  creditor — action  by 
him  to  collect  the  demand 
attached  —  Code  of  Civil  Proced- 
ure, sees.  677,  678  and  679  —he 
may  impeach  the  good  faith  of 
an  assignment  of  the  demand. 
{Throcp  Chain  Cleaner  Oo.  agt. 
Smith,  84  Hun,  91.) 

89.  Facts  authorizing,  {Bum  agt 
Wigg,  84  Hun,  19^) 

80.  A  debt  is  due  at  once,  if  the 
goods  be  sold  on  a  credit  pro- 
cured through  fraudulent  repre- 
sentations—  It  is  fraudulent  for 
the  members  of  an  insolvent  firm 
to  pay  individual  creditors  out 
of  the  firm  assets,  or  to  reserve 
moneys  for  the  support  of  their 
families,  when  maicmg  a  general 
assignment  {See  Vietor  agt.  Hen- 
M»,  84  Hun,  G63.) 

81.  A  levy  by  virtue  of  an  attach- 
ment upon  a  promissory  note 
creates  no  lien  thereon,  unless  at 
the  time  the  attachment  debtor 
has  a  legal  title  thereto.  (Anthony 
agt.  Wood,  96  i\r.  F.,  180) 

88.  Where,  therefore,  before  an  at- 
tempted levy,  the  debtor  has 
parted  with  the  legal  title,  although  ' 


with  intent  to  defraud  his  cred- 
itors, as  there  remains  in  him  onl^ 
an  equity  for  their  beneflt,  this 
cannot  he  reached  b^  the  attach- 
ment, and  the  sheriff  may  not 
assail  the  transfer  as  fraudulent 
{Id.) 

88.  The  provision  of  the  Code  of 
Civil  Procedure  {»ee,  640),  provid- 
ing for  a  levy  by  virtue  of  an 
attachment  upon  "a  promissory 
note  or  other  instrument  for  the 
payment  of  money"  by  "taking 
the  same  into  the  sheriff's  actual 
possession,"  merely  changes  the 
mode  of  making  the  levy ;  it  in  no 
respect  alters  the  inherent  quality 
of  such  instruments  as  choses  in 
action.    (Id.) 

34.  Under  said  provision  a  levy  can 
only  be  made  bv  obtaining  the 
actual  custody  of  the  instrument 


ATTORNEY  AND  CLIENT. 

t.  It  is  the  duty  of  an  attorney,  as 
an  officer  of  the  court,  to  furnish 
all  information  required  by  the 
court,  in  order  to  carry  out  its 
process  without  reserve.  {Bauer 
agt  BelM,  ante,  844.) 

3.  Where  an  attorney,  in  answer  to 
an  order  directing  him  to  state 
the  whereabouts  of  the  plaintiff, 
so  that  an  injunction  could  be 
served  upon  him,  made  a  state- 
ment of  the  residence  of  the  plain- 
tiff which  was  misleading: 

Held,  that  the  attornev  was  prop- 
erly charged  with  all  the  expenses 
of  the  reference  to  ascertain  the 
plaintiff's  whereabouts,  on  the 
ground  of  misconduct    {IcL) 

SeeCovn. 

Krom  agt  KurAeedt,  ante,  88. 

8.  Attorney — when  he  loses  his 
right  to  enforce  a  claim  of  his 
own,  bv  acting  as  attorney  in  an 
action  for  the  enforcement  of  an 
inconsistent  claim  made  by  his 
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client    (ParmyM  agt   Tmotr,  88 
Bun,  669.) 

4«  Board  of  education  of  a  Union 
free  school  district  — is  a  corpora- 
tion —  it  may  employ  an  attorney 
to  defend  an  action  —  it  may  select 
one  of  its  own  members  to  act  as 
iU  attorney —  1864,  chap.  655.  tit 
9.  (8u  GotUd  agt.  Board  of  Edvr 
cation,  84  Bun,  16.) 


BAIL. 

1.  The  Code  as  it  exists  when  the 
application  to  exonerate  bail  is 
made,  governs,  and  not  the  Code 
as  it  existed  when  the  undertak- 
ing was  entered  into.  {WcUsh  agt. 
JSchulz,  ante,  506  ) 

2.  The  ri^ht  of  the  bail  to  be  ex- 
onerated upon  the  death  of  the 
defendant  is  limited  to  cases  where 
suc^  death  occurs  before  the  ex- 
piration of  the  time  to  answer  in 
the  action  brought  against  the 
bail  (Affirminff  &  a ,  67  Bow.,  178.) 
{Id.) 

BILL  OP  PARTICULARS 

t.  A  bill  of  particulars  should  not  be 
allowed  of  the  damages  claimed  in 
a  suit  arising  from  iniuries  negli- 
gently inflicted.  (MttUer  agt.  BuA 
and  j>endow  Mfg.  Oompanp,  ante, 
60.) 

2.  Where  the  plaintiff's  house  was 
injured  by  an  alleged  ne^liscent  ex- 
plosion in  defendant's  oil  works: 
Beld,  that  a  bill  of  particulars  of 
the  plainti^s  demand  was  prop- 
erly denied.    {Id.) 

8.  A  copy  of  the  evidence  before  the 
grand  Jury  upon  which  indict- 
ments were  found  should  be  fur- 
nished the  accused  when  necessity 
therefor  is  shown  to  enable  him  to 
prepare  for  trial,  and  the  matter 
IS  one  resting  in  the  discretion  of 
the  court  {People  agt  Beilowe, 
ante,  149.) 


4  Where  the  statements  in  an  indict- 
ment are  sufflcientiv  definite  to 
advise  defendant  or  the  chan^ 
against  him  he  is  not  entitled  to 
any  further  particulars.    (Id.) 

5.  Where  the  counts  for  an  offense 
such  as  grand  larceny  are  so  gene- 
ral and  embrace  so  many  subjects 
of  larceny  that  they  do  not  advise 
the  defendant  with  sufficient  dis- 
tinctness of  the  charge  in  each 
against  him,  the  sums  stoiea,  upon 
the  proof  of  which  the  people  rely, 
should  be  particularly  stated  so 
that  defendant  may  be  advised  of 
the  precise  charges  under  the 
counts  relating  to  the  crime,  and 
thus  be  enabled  to  prepare  to  meet 
them.    {Id.) 

6.  Where  defendant  is  not  entitled 
to  a  bill  of  particulars  as  a  matter 
of  right  but,  on  a  demand  by  de- 
fendant, plaintiffs  serve  a  defective 
one,  an  order  that  plaintiffs  fur- 
nish a  further  bill  is  a  matter  of 
discretion,  and  will  not  be  inter- 
fered with  on  appeal.  {Langden 
agt  Broten,  ante,  888.) 


BOARD  OP  ESTIMATE  AND 
APPORTIONMENT, 

1.  It  is  within  the  powers  of  the 
board  of  estimate  and  apportion- 
ment to  transfer  from  an  appropria^ 
tion  made  to  a  certain  department 
for  one  purpose,  to  another  pur- 
pose in  the  same  department 
{Bird  agt  The  Mayor,  dtc,  of  th4 
€Uy  (fjfew  York,  ante,  189.) 

2.  Where  any  number  of  pnersons  are 
appointed  to  act  judicially  in  a 
public  matter,  aU  muet  confer,  but 
a  maiority  may  decide,    {IdJ) 

8.  Therefore,  where  an  act  ia  author- 
ised to  be  done  by  tiie  board  of 
estimate  and  apportionment,  the 
ordinary  rule  of  law  applies,  and 
a  majority  of  the  whole  board,  at 
a  meeting  of  all  the  members 
thereof,  can  legally  decide  upon 


r^ 


V 


HOWARD'S  PRACTICE  REPORTS. 


648 


Digest. 


the  propriety  of  doing  Buch  act 
{Id.) 

CASE. 

1.  When  record  on  appeal  in  a  case 
tried  by  the  court  contained  a 
paper  headed  "  requests  to  find/' 
also  another  paper  containing  ex- 
ceptions to  assumed  refusal  of  the 
requests,  but  there  was  no  "note 
upon  the  margin  "  of  the  requests 
as  required  by  the  Code  of  Civil 
Procedure  (tec.  1028),  or  elsewhere, 
showing  how,  if  at  all,  the  propo- 
Bitions  were  disposed  of,  or  that 
the  attention  of  the  court  had 
been  called  to  them: 

Held,  that  said  assumed  requests 
could  not  be  considered  in  determ- 
iningthe  appeal.  {Harri$  agt. 
VanWart,  96  ST.  K,  642.) 


CER'nORARL 

1.  Where  a  child  four  years  of  ase 
was  committed  by  a  police  magis- 
trate for  Tiolation  of  subdivision  4 
of  section  291  of  the  Penal  Code, 
a  judge  cannot  by  means  of  a 
writ  of  eertiorari  directed  to  the 
magistrate,  review  the  bearing  had 
before  such  magistrate,  ana  de- 
termine whether  he  had  or  had  not 
acted  upon  sufficient  evidence  in 
making  the  order  of  commitment. 
{The  People  esc  reL  Eek  agt  Ths 
American  Female  Quardian Society ^ 
ante,  187.) 

2.  Abandonment  of  a  wife  by  her 
husband — the  decision  of  a  police 
justice  may  be  reviewed  upon  a 
certiorari — the  Justice  does  not 
act  as  a  court  of  special  sessions. 
(See  People  ex  reL  SehererdL^WdUh. 
88  Hun,  846.) 

8.  Audits  of  a  board  of  supervisors 
cannot  be  reviewed  after  the  roll 
has  been  signed  and  the  tax  war- 
rants delivered.  {People  ex  rel. 
Gale  agt.  Sttpervieore,  84  Hun^  266.) 

4.  An  order  directing  a  further  re- 
turn to  a  writ  of  liobeae  corptu  or 


eertiorari,  issued  under  the  Code 
of  Civil  Procedure  (sece.  2<)15,  et 
eeq.)  to  inquire  into  the  cause  of 
detention  of  a  person,  is  not 
appealabte   {eee.  2058);   and  the 

feneral  term  of  the  supreme  court 
as  no  authority  to  review  it  {In 
re  Larean,  96  iv.  T.,  881.) 

6.  An  order  denyine  a  motion  to 
quash  a  common-law  eertiorari, 
issued  in  a  case  not  reviewable  b^ 
certiorari,  is  appealable  to  this 
court  {People  ex  reL  agt  Bd, 
Comre.  Pub,  Parka,  97  JV:  T.,  87.) 

6.  Such  a  writ  lies  only  to  inferior 
tribunals  or  officers  exercising 
Judicial  powers,  to  correct  errors 
of  law  aflfecting  materially  the 
rights  of  parties.    {Id,) 

7.  1'he  fact  that  a  public  agent  exer- 
cises Judgment  and  discretion  in 
the  periormance  of  his  duties  does 
not  make  his  action  or  powers  Ju- 
dicial in  their  character.    {Id,) 

8.  A  writ  of  certiorari  to  review  ac- 
tion Of  a  board,  a  department  of 
a  city  government,  should  be  di- 
rected to  individual  members. 
{8ee  People  ex  rel.  agt  Board  of 
awir«.,»7J\^.  r.,87.) 


CODE  OF  CIVIL  PROCEDURE. 

1.  Section  52— Contempt  —  an  order 
requiring  a  person  to  show  cause 
why  he  should  not  be  punished, 
made  by  a  county  Judge  whose 
term  expires  before  the  return 
day,  may  be  heard  by  his  suc- 
cessor— Code  of  Civil  Procedure, 
sees.  2457,  2462.  (See  Gammon 
agt  Barry,  84  Hun,  188.) 

2.  Section  112  — Support  of  per- 
sons in  Jail  in  civil  proceedings  — 
contract  by  the  county  for  Uieir 
support— 1875,  chap.  251  —  1877, 
chap.  417.  (See  Pet^  agt.  Bovoe^ 
84  Hun,  528.) 

8.  Section  147—  Jail  —power  of  the 
board  of  supervisors  to  establish 
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one — power  of  the  board  to  estab- 
lish and  alter  Jail  libertieB— 1875, 
chap.  483,  see  1;  sub.  1-18.  {See 
Boaeh  agt  Oddl,  88  Bun,  920,) 

L  Section  170— The  stay  under  this 
section  of  the  new  Code,  which 
stays  proceedings  against  the 
sheriff  until  he  can  collect  from 
the  bondsman  of  an  escaped  Judg- 
ment debtor,  is  discretionary  and 
the  court  will  not  grant  it  where 
the  sheriff  has  not  proceeded  with 
diligence.  (iVMi  agt.  DamU^n, 
ante,  215.) 

fi.  Sections  190,  191,  8194,  8195, 
1800  —Where  an  appeal  is  allowed 
by  the  common  pleas  from  a  judg- 
ment of  the  citv  court,  the  notice 
of  appeal  should  specify  that  the 
appeal  ia  from  the  order  or  Judg- 
ment of  the  common  pleas,  as 
there  can  be  no  appeal  to  the  court 
of  appeals  from  the  city  court 
(An$9nia  Bmu  and  Copper  Com- 
pany agt  Conmor  €t  al,  anie^  499.) 

8.  Sections  190, 191  ^  Appeal  from 
an  order  of  the  general  term  modi- 
fying a  perem]HOTy  writ  of  man- 
damug — Code  of  Civil  Procedure, 
sees.  1858.2070.  (8t$  People  ex.  reL 
CoUine  agt  Spieer,  84  llun,  584.) 

7.  Section  191— Where  the  action 
is  not  founded  upon  contract  the 
sum  for  which  the  complaint  de- 
mands judgment  is  deemed  to  be 
the  amount  of  the  "  matter  in  con- 
troversy "  within  the  meaning  of 
this  section  of  the  Code  of  Civil 
Procedure,   which   prohibits  an 

'  appeal  when  the  matter  in  contro- 
versy is  less  than  $500.  {ZoeOer 
agt  BUey,  atUe,  625.) 

8.  Section  191,  sub.  8— Power  to 
allow  an  appeal  under — by  what 
general  term  it  must  be  exercised. 
{See  De  FreeH  agt  CUyofTroy,  84 
Buf^  684.) 

9.  Section  819  — Under  this  section 
of  the  Code  of  Civil  Procedure  an 
application  for  the  removal  of  a 
cause  from  the  New  York  city 


court  into  the  supreme  court  and 
to  change  the  place  of  trial,  may  be 
made  at  any  time  after  the  joinder 
of  an  issue  of  fact,  and  before  the 
trial  thereof,  and  no  demand  ia 
necessary  for  a  change  of  place  of 
trial  prior  to  thenotfeeof  applica- 
tion. Whether  the  order  should 
be  granted  or  not  is  purely  a  mat- 
ter of  discretion.  {Qranfftr  agt 
ShOU,  ante,  180.) 

10.  Section819— Removal  of  cause 
from  the  marine  court  to  the 
supreme  court,  in  order  to  chance 
the  venue.  {SeeOtxinoertLgLSkeSe, 
84  Hun,  241.) 

1 1 .  Sections  840, 841— County  court— 
Jurisdiction  of,  over  domestic  cor- 
porations. (SeeffeenantLgi.Ni  71, 
W.  S,  and  R  R  R  Cb.,  84  Hun, 
602.) 

12.  Section  841 — Under  this  section 
of  the  Code  of  Civil  Procedure  the 
county  court  has  no  Jurisdiction 
in  an  action  against  a  domestic 
railroad  corporation,  unless  its 
principal  office  is  located  within 
the  county,  or  the  summons  is 
served  in  the  county  in  which  the 
action  is  brought  and  in  which 
some  of  its  busmess  is  transacted. 
(jEfetfnoA  agt  Ifete  York,  Weei  Shore 
and  Bufalo  Saitway  Cb.,  ante, 
62.) 

18.  Section  883—  Svttute  of  limiU- 
tions — an  action  by  a  husband  to 
recover  damages  for  injury  sus- 
tained by  his  wife  is  governed  bv 
the sizyears' limitation.  {SeeOreA 
agt  mtehhum,  84  Stin,  509.) 

14.  Section  894— SUtute  of  limito- 
tions — an  action  against  thedireo> 
tors  of  a  banking  association  for 
negligence  must  be  brought  within 
th^  years  -^  Code  of  Civil  Pro- 
cedure, sees.  894,  414 — the  com- 
mencement of  the  action  by  one 
stockholder  does  not  stop  the  run- 
ning of  Uie  statute  agiunst  others 
who  subsequently  Join  as  plain- 
tiffa  {See  Brinkerkoqf  agt  jBM- 
wkk,  84  Ban,  852.) 
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15.  Section  401— The  statute  of  limi- 
tations will  not  run  in  favor  of  a 
debtor  who  comes  into  the  state 
under  an  assumed  name  and  con- 
tinues therein  under  such  assumed 
name,  with  the  intent  to  conceal 
himself  from  his  creditors  until  the 
creditor  acquires  knowledge  of  the 
debtor's  presence  within  the  state. 
(Engel  agt.  FUcher,  ante,  147.) 

16.  Sections  450, 1206— It  was  the  in- 
tention of  the  legislature,  eyinced 
by  these  sections  of  the  Code  of 
Civil  Procedure,  that  proceedings 
to  enforce  a  liability  of  a  married 
woman  shall  be  the  same  as  if  she 
was  unmarried,  and  that  all  dis- 
tinctions between  a  feme  eole  and 
a  feme  covert  as  to  the  form  of 
the  judgment  to  be  entered  is 
abolished. 

The  Judgment  in  an  action 
against  a  married  women,  by  sec- 
tion 1206  of  the  Code,  is  to  be 
rendered  and  enforced  as  if  she 
was  single. 

In  a  suit  against  a  tiiarried 
woman  upon  her  promissory  note, 
in  which  she  charged  her  separate 
estate  with  the  payment  thereof, 
the  plaintiff  is  entitled  to  a  simple 
money  j  udgmen  t  only.  (Brainard 
agt  White,  ante,  156.) 

17.  Section  450— Slander — in  an  ac- 
tion for  slanderous  words  spoken 
by  a  wife,  the  husband  must  be 
made  a  defendant  (See  Fitzgerald 
agt.  Quann,  88  Hun,  652.) 

18.  Section  456— Under  the  provi- 
Bions  of  this  section  of  the  Code 
of  Civil  Procedure,  in  actions 
where  the  complaint  alleges  the 
defendants  to  be  severall^^  liable, 
XHirt  may  be  proceeded  against  and 
the  rest  left  out  An  action  under 
chapter  510  of  the  Laws  of  1875, 
witn  an  alle^ration  in  the  com- 
plaint demanding  a  several  Judg- 
ment,   is   an   action   where   the 

f>artie8  are  alleged  to  be  severally 
iable.    (Oeieefiheimer  agt  Dodge^ 
ante,  205.) 

19.  Section  456  — Actions  against 


trustees  to  recover  corporate  debts 
as  penalty  for  failure  to  file  annual 
reports,  pursuant  to  chapter  510 
of  the  Laws  of  1875,  are  not  ex- 
cluded by  nor  included  in  this  sec- 
tion of  the  Code  of  Civil  Pro- 
cedure. In  such  actions  one,  any 
number,  or  all  of  the  trustees  may 
be  made  parties,  and  it  is  no  de- 
fense that  one  trustee  has  not  been 
Joined,  affirming  Strong  agt.  Spnml 
(4  Daly,  826),  reversed  on  another 
point  (58  N,  F.,  497),  explaining 
^V^agt  Tratter(82iV:  Y.  Supr. 
Ct.,  i:5).  (HaUtead  agt  Dodge, 
ante,  170.) 

20  Section  472 — Power  of  the  courts 
to  allow  amendments  to  be  made 
nune  pro  tune  —  Code  of  Civil 
Procedure,  sec.  728.  (See  Toidn 
agt  Carjf,  84  Bun,  481.) 

21.  Sections  484,  1757— The  two 
causes  of  action,  adultery  and 
cruelty,  cannot  be  united  in  the 
same  complaint.  (BuehJioh  agt 
BuefihoUt,  ante,  46.) 

22.  Section  484  —  Plaintiff's  com- 
plaint contained  two  causes  of 
action,  one  to  recover  damages 
alleged  to  have  been  caused 
by  an  embankment  erected  by 
defendant  upon  its  land,  which 
turned  the  waters  of  a  stream 
and  caused  them  to  flow  over 
plaintiff's  premises;  the  other 
to  recover  damages  for  an  alleged 
breach  of  duty  on  the  part  of 
defendant  in  neglecting  and  refus- 
ing to  erect  ana  maintain  a  farm 
crossing.  On  demurrer:  Held, 
that  the  two  causes  of  action 
were  improperly  united,  as  the 
first  was  "  for  injuries  to  real 
property,"  while  the  second  arose 
"  upon  contract;"  it  being  for  the 
breach  of  an  implied  contract  to 
perform  a  statutory  duty;  that  the 
fact  that  such  contract  affects  real 
estate  does  not  change  the  nature 
of  the  obligation  so  as  to  make 
the  cause  of  action  one  relating 
to  real  property  within  the  mean- 
ing of  this  section  of  the  Code  of 
Civil  Procedure.      (Thomcte  agt 
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UHea  and  Biack  Si/Mr  B,  B,  Co., 
Vt  If.  T.,  a45.) 

28.  Sections  488,  498.  607^  In  an 
action  against  a  railway  corpora- 
tion an  allegation  in  tlie  complaint 
that  a  Dart  of  the  line  of  the  road  is 
ran  and  operated  within  the  county 
Is  sufficient  as  to  residence. 

Except  where  a  demurrer  may 
"be  interposed,  any  Jurisdictional 
question  may  be  raisMed  by  the  an- 
swer and  a  general  appearance 
with  such  an  answer  is  no  waiyer 
of  the  objection.  {Hgenan  agt. 
2i.  r.  W.  8.  and  Buffaio  BaOway 
Company,  ante,  68.) 

-24.  Section  490 — Demurrer — upon 
th^  ground  of  a  misjoinder  of 
parties  plaintiff  —  the  objection 
must  be  specifically  stated.  {See 
Bemey  agt.  Drexel,  88  Hun,  419.) 

25.  Section  500 —Pleading^a  denial 
upon  information  and  belief  is  bad. 
(See  Pratt  IQy.  Co.  agt.  Jordan  Iron 
and  Chem.  Ch.,  83  Hun,  544.) 

.26.  Section  500  —  A  denial  in  an 
answer  of  "  each  and  every  allega- 
tion not  hereinbefore  admitted  or 
denied  "  is  bad.  {See  Thierry  agt 
Crawford,  88  Hun,  866.) 

27.  Section  503  — Statute  of  limita- 
tions —  a  counter-claim  connected 
with  or  arising  out  of  the  subject- 
matter  of  the  plaintiff*s  demand 
may  be  set  up,  after  an  action 
Yipon  such  counter-claim  is  barred 
by  the  statute — Code  of  Civil  Pro- 
cedure, sec.  506.  {See  Herbert  agt 
Day,  88  Hun,  461.) 

M.  Section  516 — In  an  action  against 
an  assessment  insurance  company, 
brought  by  a  beneficiary  to  re- 
cover on  a  certificate  of  member- 
ship, where  the  defendant's 
.answer  alleged  new  matter,  i.  «., 
the  making  and  non-payment  of 
an  assessment: 

Hdd,  that  under  this  section  of 
the  Code  of  Civil  Procedure,  on 
motion  of  defendant's  counsel, 
:t]ie  court  will  require  the  plaintiff 


to  reply  to  the  new  matter  set  up 
in  defendant's  answer.  {Bogen 
agt  Mutual  Beeerte  Fktnd  L^e 
AuodaUon,  ante,  194.) 

29.  Section  619  —  The  proYisiona  of 
this  section  of  the  Code  of  Civil 
Procedure,  requiring  that  the  alle- 
gations of  a  pleading  shall  be  lit- 
erally construed,  applies  only  to 
matters  of  foruL  It  is  still  the 
duty  of  a  party  to  present  a  clear 
and  unequivocal  statement  of  his 
cause  of  action  or  defense,  and 
when  a  material  statement  is  sus- 
ceptible of  two  meanings,  the  one 
most  unfavorable  to  the  pleader 
must  be  taken. 

While  it  is  competent  for  the 
opposite  party  to  move  to  make 
the  pleading  more  definite  and 
certam,  he  is  not  bound  so  to  do; 
this  burden  may  not  be  cast  upon 
him  by  the  fault  of  the  pleader. 
(Clark  agt  Dilkm  et  aL,  97  N.  F., 
870.) 

80.  Section522— Pleadings  — a  de- 
nial on  information  and  belief  is 
bad  —  Code  of  Civil  Procedure, 
sees.  600,  522.  {See  PraU  2^g. 
Co.  agt  Jordan  Iron  and  Chim, 
Co.,  83  Hun,  143.) 

81.  Section  528 — Answer  —  the  veri- 
fication thereof  may  be  omitted 
in  an  action  charging  the  defend- 
ant with  keeping  a  bawdy-house. 
{See  Andereon  agt  IMy,  38  Hun^ 
238.) 

82.  Section  581  — Where  defendant 
is  not  entitled  to  a  bill  of  particu- 
lars as  a  matter  of  right,  but,  on  a 
demand  by  defendant,  plaintiiSa 
serve  a  defective  one,  an  order  that 
plaintiffs  furnish  a  further  bill  is 

.a  matter  of  discretion,  and  win 
not  be  interfered  with  on  appeaL 
{Longdon  agt  Brown,  amle,  SSHB.) 

88.  Section  681  —  A  bill  of  particu- 
lars should  not  be  allowed  of  the 
damages  claimed  in  a  suit  arising 
from  injuries  negligently  inflicted. 
Where  the  plun tiffs  house  was 
injured  by  an  alleged  negligent 
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ezploflion     in     defendant's    oil 
works : 

Held,  that  a  bill  of  particulars 
of  the  plaintiff's  demand  was 
properly  denied.  (MuUer  a.art. 
iush  and  JDenaloto  Manufacturing 
Company,  atue,  50.) 

84.  Section  584.  — A  plaintiff  must 
state  his  interest  or  title,  even  in  a 
suit  upon  an  instrument  for  Die 
psjrment  of  the  money  onlj,  and 
such  other  extrinsic  facts  as  are 
necessary  to  enable  him  to  recover. 
A  mortgage  is  not  an  instru- 
ment for  the  payment  of  money 
only.    (Base  agt.  Meyer,  anU^  274.) 

86.  Section  588  —  A  denial  in  an  an- 
swer on  information  and  belief  of 
each  and  every  alle^tion  in  said 
complaint  constitutmg  the  plain- 
tiff's first  alleged  cause  of  action, 
is  subject  to  a  motion  under  this 
section  of  the  Code  of  Civil  Pro- 
cedure to  strike  out  as  sham  where 
it  appears  b^  uncontradicted  proof 
that  the  defendant  must  have  per- 
sonal knowledge  of  the  allegations 
he  denies  '*  on  information  " 

If  the  allegation  is  untrue  be- 
cause the  averments  of  the  com- 
plaint are  of  personal  transactions, 
the  remedial  provision  of  this  sec- 
tion, permitting  sham  defenses  to 
be  stricken  out  on  motion,  should 
be  applied  and  the  decision  in 
Wayland  agt  liftan  (45  K  Y.) 
should  not  be  extended  to  cover 
the  case.  (JSherman  agt.  Boehm, 
ante,  278.) 

86.  Section  549— It  is  not  necessary, 
as  a  condition  to  the  granting  of 
an  order  of  arrest,  pursuant  to  sub- 
division 4  of  this  section  of  the 
Code  of  Civil  Procedure,  that  a 
complaint  should  be  submitted*  to 
the  court  or  Justice  granting  such 
order,  nor  that  the  contents  of  the 
complaint  should  be  stated  in  an 
affidavit,  nor  that  any  complaint 
should  be  in  existence  at  the  time 
such  order  is  granted. 

An  order  of  arrest  may  be 
granted  under  subdivision  4  of  this 
section,  upon  an  affidavit  setting 


forth  facts  showing  that  a  cause 
of  action  exists  against  the  defend* 
ant  under  that  subdivision,  but 
the  order  must  be  vacated  imme- 
diately upon  the  filing  or  service 
of  the  complaint,  if  a  cause  of 
action  under  the  same  subdivision 
is  not  therein  set  forth.  {Hall  agt. 
Conger,  ante,  88.) 

87.  Sections  549,  559,  1487  —  In  an 
action  against  the  sureties  on  an 
undertaking  on  arrest,  where  the 
nature  of  the  cause  of  action  and 
the  right  to  the  order  of  arrest  are 
identical,  commenced  upon  the 
vacating  of  the  order  of  arrest,  but 
before  the  termination  of  the  ac- 
tion in  which  the  order  of  arrest 
was  ffrahted: 

Held,  that  the  sureties  were  not 
liable  on  the  undertaking  until 
judgment  was  rendered  in  the 
action  for  defendant. 

Also,  hM,  that  the  undertaking 
carefully  distinguishes  between 
the  cases  where  Uie  right  to  arrest 
is  identical  with,  and  those  where 
the  right  to  arrest  is  extrinsic  the 
cause  of  action;  that  in  the  one 
case  the  right  to  the  order  is  de- 
termined by  the  fact  that  the 
pUintiff  recovered  Judgment;  in 
the  other,  the  ri^ht  to  the  order  of 
arrest  Lb  determmed  upon  motion, 
and  if  the  vacated  order  is  unre- 
versed, it  is  a  *'  final  decision  that 
the  plaintiff  was  not  entitled  to 
the  order  of  arrest"  (Schuyler  agt. 
Bnglert,  14  Weekly  Dig,,  571,  foir 
htoed).  (Staab  agt.  Shupe  et  al., 
ante,  4.) 

88.  Section  560— The  fact  that  de- 
fendant said  that  he  would  not 
pay  the  plaintiff,  and  that  he  could 
not  get  the  money,  furnishes  no 
ground  of  arrest,  even  when  cou- 
pled with  the  admitted  assertion 
that  he  was  going  to  Europe. 

Where  the  onnr  evidence  sub- 
mitted is,  that  defendant  said  that 
he  would  not  pay  the  plaintiff,  that 
he  was  going  to  Europe,  and  the 
opinion  of  plaintiff  that  he  was 
about  to  take  away  all  his  money 
and  property,  a  valid  ground  of 
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arrest  is  not  established.    {Stroub 
agt.  Henly,  ante,  400.) 

89.  Section  559 — Undertaking  upon 
arrest — when  the  plaintin  may 
sign  it  with  the  sureties.  (See 
Crs/tea  agt.  Kohn,  88  Hun,  114.) 

40.  Sections  600,  BOX  —  The  Code  as 
it  exists  when  the  application  to 
exonerate  Imil  is  made,  governs, 
and  not  the  Code  as  it  existed  when 
the  undertaking  was  entered  into. 

The  riglit  of  the  bail  to  be  ex- 
onerated upon  the  death  of  the 
defendant  is  limited  to  cases  where 
such  death  occurs  before  the  expi- 
ration of  the  time  to  answer  in  the 
action  brought  against  the  bail 
(AMrming  S.  a,  67  How.,  178). 
( Wahh  agt  Schulto,  anU,  606.) 

41.  Sections  604,  628,  1015— An 
injunction  may  be  issued  upon 
affidavit  without  a  complamt 
The  state  courts  have  no  authority 
to  issue  an  injimction  to  prevent 
an  infringement  of  a  patented  in- 
vention. The  courts  of  the  United 
titates  are  invested  with  exclusive 
jurisdiction  over  that  subject,  and 
it  cannot  be  exercised  by  the  courts 
of  the  states. 

Where  an  injunction  has  been 
iasued  upon  affidavits  which  show 
the  controverted  fact  upon  which 
the  disposition  of  the  litigation 
will  probably  be  required  to  (&pend 
to  be  the  title  of  certain  patents, 
and  it  is  deemed  to  be  too  uncer- 
tainly presented  to  be  disposed  of 
on  amaavits,  a  reference  is  author- 
ized by  section  1015  of  the  Code 
of  Civil  Procedure,  upon  which 
the  evidence  may  be  orally  pro- 
duced before  the  referee  aflfecting 
the  rights  of  the  parties.  (The 
Continental  Store  Service  Company ^ 
agt  Clark  and  othere,  ante,  497.) 

43.  Sections  606,  778  — A  Judge  of 
the  court  of  common  pleas  is  a 
county  judge  within  the  meaning 
of  section  606  of  the  Code  of  Civil 
Procedure,  and  under  section  772 
an  order  may  be  granted  by  a  judge 
of  the  court  out  of  court;  it  may 


be  made  by  any  lustioe  of  the  su- 
preme court,  or  by  any  judge  of 
the  superior  court  in  the  county 
wherein  his  court  is  located,  or  by 
the  county  judge  of  the  county 
where  the  action  is  triable,  or  in 
which  the  attorney  for  the  appli- 
cant resides.  (Sooeetelt  agt  Edion^ 
anU,  281.) 

48.  Section  (fi37— Motion  to  oonlinue 
an  injunction  —  risht  of  the  plain- 
tiff to  furnish  additional  affida- 
vits. (See  Cagney  agt.  Fieher,  84 
ITtin,  549.) 

44.  Section  636— An  averment  in  an 
affidavit  for  an  attachment  made 
by  a  plaintiff,  *'that  a  cause  of 
action  exists  in  favor  of  plaintiffs 
against  said  defendants  for  which 
said  action  is  commenced,  and 
that  the  amount  of  plaintiff's 
claim  in  said  action  is  $288.24i, 
and  interest  from  the  15th  day  of 
April,  1888,  over  and  above  all 
counter-claims  and  set-offs  known 
to  deponent,"  is  a  compliance  with 
the  requirement  of  this  section  of 
the  Code  of  Civil  Procedure,  that 
plaintiff  must  show  by  affidavit 
that  he  is  entitled  to  recover  a  sum 
stated  therein,  over  and  abote  aU 
eounter-elairm  known  to  him,  and 
is  sufficient  to  give  the  judge  juris- 
diction to  grant  the  warrant 
(Barton  agt  tiaaifield,  anU,  276.) 

45.  Section  686— The  affidavit  of 
C,  on  which  the  attachment  was 
granted,  alleges  that  **he  is  the 
agent  and  one  of  the  salesmen  for 
the  plaintiffs  herein:  that  at  cer- 
tain specified  dates  the  plaintiffs 

. .  sold  and  delivered  to  the  defend- 
ant at  his  special  instance,  goods 
of  a  certain  value,  no  part  of 
which  has  been  paid,  although 
deponent  has  demanded  payment 
of  the  defendant,  and  said  sum  is 
due  to  the  plaintiffs  herein  from 
the  defendant,  over  and  above  all 
claims  and  offsets: 

Held,  that  this  affidavit  fulfills 
the  requirements  of  this  section  of 
the  Cede  of  CivU  Procedure.  An 
agent  and  salesman  is  presumed  to 
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be  familiftr  with  the  every  day 
occurrences  and  general  routine 
of  his  employer's  business  affairs, 
and  to  have  oetter,  or  at  least  as 
good*  knowledge  of  the  condition 
of  things  between  the  plaintiffs 
and  the  defendant  as  the  plaintiff 
himself.  It  is  not  necessary  for 
him  to  account  for  his  knowledge. 

For  the  same  reason  it  is  not 
necessary  for  hun  to  account  for 
his  makmff  the  affidavit  in  conse- 
Quence  of  his  employer's  absence 
from  the  state. 

Kor  is  the  affidavit  insufficient 
because  of  the  omission  of  the 
clause  *' known  to  them."  It  is 
made  not  only  by  an  agent,  but 
by  a  salesman  or  the  plaintiffs, 
and  the  cause  of  action  arises  out 
of  a  sale  of  goods :  it  was  made  on 
knowledge,  and  the  well  known 
rule-of  law  applies  that  the  "law 
wiU  nbt  infer  that  matters  posi- 
tively sworn  to  were  not  wiihin 
the  person^  knowledge  of  the 
affiant.'*  (fiatdiagLPimstein^anU^ 
886.) 

4A.  Section  686— The  presumption 
id  that  a  man  resides  where  his 
family  and  house  are. 

One  having  his  domicile  in  this 
state  may,  by  absence  therefrom 
in  another  state,  become  a  non- 
resident within  this  section  of  the 
Code,  relating  to  attachments. 

A  firm  as  such  cannot  be  said  to 
have  a  residence.  It  is  the  indi- 
vidual members  who  have  resi- 
dences (i29O0^r<tn^  8.  C,  67  Mow., 
888).  OicKinkny  9i^  Fowler,  ante, 
282.) 

47.  Section  686  — The  plaintiff's 
agent,  after  setting  forth  the  cause 
of  action,  states  that  **  there  is 
now  due  to  said  plaintiff  from  de- 
fendant the  'sum  of  $447.95  over 
and  above  all  offsets  and  counter- 
claims known  to  deponent  or  to 
said  plaintiff: 

IIM,  that  the  clause  *'  known  to 
plaintiff,"  as  used  in  this  section 
of  the  Code  of  Civil  Procedure,  is 
not  a  jurisdictional  prerequisite 
for  the  issuing  of  a  warrant  of 


attachment,  but  must  be  held  to 
be  merely  limiting  in  its  charac- 
ter and  analogous  to  the  stat- 
utes of  Michigan,  Colorado  and 
other  states,  which  provide  that 
the  plaintiff  shall  set  forth  the 
"amount  of  the  indebtedness  as 
near  as  may  be  over  all  counter- 
claims." 

The  intent  of  the  legislature  in 
the  enactment  of  this  section  con- 
sidered. 

The  case  of  Oribben  agt.  SehUr 
linger  (80  Hun^  248)  questioned. 
{MaOary  agt  Allen,  ante,  816.) 

48.  Section  686,  sub.  1  — Attach- 
ment—  the  affidavit  must  show 
a  sum  due  over  all  counter-claims 
known  to  the  plaintiff  —  when  a 
reference  to  other  papers  on  file 
is  unavailing  in  an  affidavit.  {See 
Smith  agt  Arnold,  83  Hun,  484.) 

40.  Sections  649, 660— The  provision 
of  the  Code  of  Civil  Procedure 
(fiec.  649),  providing  for  a  levy  by 
virtue  of  an  attachment  upon  a 
"promissory  note  or  other  instru- 
ment lor  the  payment  of  money," 
by  "  tiding  the  same  into  the  sher- 
iff's actu^  iMssession,"  merely 
changes  the  mode  of  making  the 
levy;  it  in  no  respect  alters  the  in- 
herent quality  of  such  instruments 
as  choses  in  action. 

Under  said  provision  a  levy  can 
only  be  made  by  obtaining  the  ac- 
tual custody  of  the  instrument. 

Where,  therefore,  a  sheriff,  seek- 
ing to  levy  upon  a  promissory  note 
and  a  bond  and  mortgage  given  as 
collateral  thereto,  which  were  in 
the  hands  of  an  agent  of  the  at- 
tachment debtor,  served  upon  said 
agent  a  certified  copy  of  the  war- 
rant, together  with  a  copy  of  the 
affidavits,  and  demanded  the  se- 
curities, which  the  agent  refused 
to  deliver  up,  or  to  give  the  certifi- 
cate that  he  held  them  for  the  ben- 
efit of  the  debtor  as  prescribed  by 
the  Code  (eee.  650),  and  thereupon 
the  sheriff  applied  for  and  obtained 
an  order  requiring  such  delivery, 
and  in  pursuance  thereof  obtained 
possession,  but  between  the  time 
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of  the  demand  and  that  of  obtain- 
ing possession  the  debtor  assirned 
the  note:  IIM,  that  the  sheriff  ac- 
quired no  lien,  either  by  the  orig- 
inal demand  and  service  of  copies 
or  by  the  subsequent  obtaining 
the  custody  of  the  securities^  and 
BO  could  not  attack  the  title  of  the 
assignee.  (AtUhoMi  agt.  Wood,  96 
JV.  P:,  180.) 

60.  Sections  677,  678,  679— Attoch- 
ini:  creditor — action  by  him  to 
collect  the  demand  attached  —  he 
may  impeach  the  good  faith  of 
an  assignment  of  the  demand. 
{See  Throop  Oratn  Cleaner  Co.  agt. 
iS^iOA,  84  Eun,  91.) 

61.  Section  688 — Upon  a  motion, 
founded  on  the  papers  upon  which 
an  attachment  was  granted,  to 
▼acate  such  attachment,  the  jus- 
tice presiding  permitted  an  amda- 
▼it  made  several  days  after  the 
attachment  to  be  filed  nunc  pro 
tunc^  as  of  the  prior  date,  and  to 
be  read  in  support  of  the  process: 

Heid,  that  this  ruling  was  erro- 
neous, the  paper  not  being  one  in 
any  way  connecied  with  the  grant- 
ing of  the  attachment,  and,  there- 
fore, was  prohibited  by  this  section 
of  the  Code  from  consideration 
when  the  motion  to  vacate  was 
made.  {Suthertand  agt  Broduery 
ante,  188.) 

62.  Section  688 —Attachment— on 
a  motion  to  vacate,  upon  the 
original  papers,  no  affidavits  sus- 
taimng  it  can  be  read.  {See  Suth- 
erland agt  Bradner,  84  Bun,  619.) 

63.  Section  709— Where  an  attach- 
ment is  set  aside  for  irre^larity, 
and  there  is  no  adjudication  as  to 
the  ownershio  of  the  property 
levied  on,  the  sheriff  ought  not  to 
surrender  it  to  a  person  whose 
claim  the  bond  of  indemnity 
malces  it  his  duty  to  contest  This 
section  of  the  Code  of  ( ivil  Pro- 
cedure does  not  apply  to  such  a 

{Bou>e  agt  WiUune,  ante  81 . ) 


64.  Section     788— Power    of    the 


courts  to  allow  amendments  to  be 
made  nunc  pro  tune.  {See  Tobin 
agt  Gary,  84  Bun,  481.) 

66.  Sections  765,  765  —  Where, 
pending  proceedings  for  the  judi- 
cial settlement  of  the  account  of 
an  administrator,  such  adminis- 
trator dies,  the  proceedings  abate 
and  cannot  be  revived  against  his 
legal  representatives.  {In  the 
EeUUe  af  Washington  Jf.  fimHk, 
deceased,  ante,  64.) 

66.  Section  756— The  court  has 
power,  upon  application  of  de- 
fendant to  compel  the  sole  trans- 
feree of  plaintiff's  claim  pending 
suit  to  be  made  party  plain tiC 
changing  the  rule  as  declared  in 
Packard  agt.  Wood  (17  Abb.,  818); 
EmmeU  agt  Bowers  (^  Sow. ,  800) ; 
Howard  Agt.  Taiflor{(i  I}uer,f04); 
affirming  the  Uieo^  of  Shear- 
man agt  Ooman  (83  Sow,,  617.) 
{BeBost  agt.  Albert  Pakner  Qnn- 
pany,  ante,  608.) 

67.  Section  764 — Action  for  per- 
sonal injuries —  it  abates  U[on  the 
death  of  the  plaintiff — the  re- 
covery of  a  verdict  by  him  will 
not  make  it  survive  if  it  be  re- 
versed on  appeal  {See  Keteey  agt 
Jeu>eU,MBun,  11.) 

68.  Sections  768,  8884— The  bank  of 
R  having  discounted  certain  notes 
for  the  firm  of  S.  H.  and  F. 
a  depositor  with  it,  and  that  firm, 
wishing  to  anticipate  pavment 
gave  to  the  bank  its  checks  for 
the  amount  of  the  notes  less  rebate 
of  interest;  which  checks  the 
bank  received  and  chargjed  in  the 
firm  account,  and  entries  were 
made  in  the  bank  books  to  the 
effect  that  the  notes  were  paid. 
The  firm  at  the  time  supposed  that 
the  bank  held  the  notes,  but  thev 
had  in  fact  been  previously  sold 
by  it.  Before  the  notes  became 
due  the  bank  failed,  and  in  an 
an  action  brought  by  the  attorney 
general  in  the  name  of  the  people, 
a  receiver  was  appointed  of  its 
property  and  effects:    Qdd^  that 
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an  order  requiring  the  receiver  to 
uay  tlie  notes  out  of  the  funds  in 
his  hands  was  properly  granted; 
that  the  transaction  hetween  the 
bank  and  said  firm  was  not  in 
their  relation  of  debtor  and  cred- 
itor, nor  in  that  of  bank  and 
depositor,  but  by  it  a  trust  wss 
created,  the  violation  of  which 
constituted  a  fraud  by  which  the 
bank  could  not  profit,  and  to  the 
benefit  of  which  the  receiver  was 
not  entitled. 

An  application  for  such  an  order 
is  not  a  motion  as  defined  by  the 
Code  of  Civil  Procedure  {tee,  708), 
but  a  special  proceeding  "  for  the 
enforcement  or  protection  of  a 
right "  {9ec.  3884)  in  which  costs 
may  be  awarded  in  the  discretion 
of  the  court  as  in  an  action.  ( The 
PeopU  agt.  The  City  Bank  of  Boch- 
uter,i^2f.  r.,  80.) 

59.  Section  778— This  section  of  the 
Code  of  Civil  Procedure,  pre- 
scribing what  Judges  may  make 
orders  out  of  court  without  notice, 
with  indifference  as  to  the  par- 
ticular court  in  which  the  action 
may  be,  does  not  apply  to  injunc- 
tion orders,  in  respect  to  which 
the  special  provision  contained  in 
section  606  controls. 

A  judge  of  the  court  of  common 

Eleas  is  not  a  county  judge,  and 
as  not  the  power  of  one,  within 
the  meaning  of  section  606,  pro- 
viding that  an  injunction  order 
can  only  be  granted  by  a  jud^e  of 
the  court  where  the  action  is,  or 
by  that  court,  or  by  a  county 
Judge. 

A  judge  of  the  common  pleas 
has  not  power,  therefore,  to  grant 
an  injunction  order  in  an  action 
in  the  superior  court,  and  a  person 
violating  such  an  order  is  not 
guilty  of  contempt  {Reversing  S. 
C,  ante,  2al).  {The  People  ex  reL 
Booaevelt  and  other$  agt.  Edaon, 
ante,  482 ) 

60.  Section  770— The  stay  of  pro- 
ceedings for  the  non-payment  of 
costs,  provided  for  in  this  section 
of  the  Code  of  Civil  Procedure, 


does  not  operate  to  stay  proceed- 
ings until  default  in  payment ;  and 
such  default  does  not  exist  until 
the  expiration  of  ten  day  from  tlie 
service  of  the  order,  or  the  time 
fixed  in  the  order.  {Pettibone  agt. 
Draktford^  anie^  141.) 

61.  Section  784  — A  general  term 
has  no  power  to  compel  a  party 
to  accept  notice  of  appeal  after 
the  time  for  appealing  has  ex- 
pired, as  this  would  be  in  effect 
to  allow  an  appeal,  which  courts 
are  expressly  prohil)ited  from  do- 
ing, after  the  expiration  of  the 
time  fixed  by  law  for  such  appeal. 
(Clapp  et  al,  agt.  Haiwley  et  at,^  97 
N.  v.,  610.) 

62.  Section  812 —  Undertaking  on 
appeal  —  when  the  guaranty  of  a 
corporation  will  be  accepted  in  the 
place  of  sureties,  {ike  Hurd  agt. 
JJannibal  and  St,  Joseph  R.  B,(Sf,, 
88  Hun,  109.) 

63.  Section  814  —  An  executor  who 
is  directed  to  sell  real  estate  and 
invest  the  proceeds  is  liable  for 
damages  to  the  aggrieved  iiartv, 
unless  he  performs  his  duty  faith- 
fully, although  the  time  and  man- 
ner of  sale  is  left  to  his  discretion. 

In  such  a  case  the  surrogate  has 
no  iurisdiction  in  an  action  or  spe- 
cial proceeding  to  recover  such 
damages. 

This  section  of  the  Code  of  Civil 
Procedure  allows  an  action  to  be 
maintained  in  the  name  of  the 
party  interested  against  the  sure- 
ties of  such  executors  for  such 
neglect  of  duty  upon  leave  being 
granted  bv  the  supreme  court. 

Proceedings  before  tlie  surrogate 
have  not  been  prescribed  for  such 
a  breach  of  the  bond.  {Uaight 
agt.  Britbin^  ante,  199.) 

64.  Section  829  — In  the  trial  of  a 
proceeding  for  the  probate  of  a 
decedent's  will, one  who  is  named 
as  legatee  in  the  disputed  paper  is , 
incompetent,  under  this  section  of  * 
the  Ccide  of  Civil  Procedure  (save 

I     in  the  cases  therein  excepted),  to 
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testify  in  his  own  interest  oonoem- 
iog  »  personal  trmnsaction  or  com- 
manication  between  himself  and 
Uie  decedent  (/»  tks  JBdats  vf 
Ann  Voorhu,  dttioamd^  ami$,  961.) 

65.  Section  889  —  Presumption  —  a 
check  is  presumed  to  be  given  in 

Sayment  of  a  debt  dne  —  eyi- 
ence  —  when  inadmissible  as 
being  too  remote  —  when  an  ad- 
ministrator is  debarred  from  tes- 
tifying by  section  829  of  the  Code 
of  Civil  Procedure.  {See  I^nuker 
agt  8eoU,  88  Hun,  228.) 

66.  Section  829  — Eridence  — what 
testimony  of  a  party  is  inadmissi- 
ble as  relating  to  a  personal  trans- 
action with  a  deceased  person. 
{See  Price  tLgLjPriee,  88  Hun,  69.) 

67.  Section  829  —  Evidence  --  testi- 
mony as  to  a  personal  transaction 
with  a  deceased  person.  {See 
KeO^  agt  Bummghi,  82  iftiii,  819.) 

68.  8cction829—EyideDce— a  judg- 
ment creditor  does  not  claim  or 
hold  an  interest  under  the  debtor 
within  the  meaning  of  this  section 
of  the  Code  of  Civil  Procedure. 
{See  Oaiies  agt.  Kreuder,  83  Hun, 
814.) 

69.  Section  829  —Promissory  note- 
validity  of  one  given  by  a  husband 
to  his  wife  —  when  the  testimony 
of  a  party  is  inadmissible  under 
this  section.  {See  Benedict  agt. 
Ihigge,  84  Hun,  94.) 

70.  Section  837- Although  a  defend- 
ant may  be  excused  from  answer- 
ing questions,  under  the  provisions 
of  this  section  of  the  Code  of  Civil 
Procedure,  as  to  penalties,  still 
this  action  is  not  such  a  penalty 
as  will  excuse  the  defendant  from 
answering  questions  which  would 
tend  to  expose  him  to  a  verdict 
under  chapter  510  of  the  Laws  of 
1875.  {Geieenheimer  agt  Ihdge, 
ante,  264.) 

71.  Section  844 — ^Who  may  take  an 
attidavit  out  of  this  State  to  be 


used  m  it —Code  of  Civil  Proced- 
ure, sec.  844  —  it  applies  to  foreign 
countries  —  form  of  jurat  and  of 
the  certificate  of  the  derk  —  187U, 
chap.  20a  (SaeBim  agt  Wigg,  34 
Hun,  192.) 

72.  Section  870 — Examination  of  a 
party  before  trial  —  it  may  be 
granted  in  an  action  to  recover 
property  fraudulently  obtained. 
{SmDwttn'ptyriQl'VMmMSg.Oo,^^ 
Taumg^  88  Hun,  83.) 

78.  Section  872  — The  affidavit  re- 
quired to  procure  an  order  for  the 
examination  of  a  party  before  trial 
should  state  the  nature  of  the 
action,  and  the  substance  of  the 
cause  of  action,  and  of  the  judg- 
ment demanded  therein.  An  affi- 
davit which  does  not  truly  contain 
these  requirements  is  insufficient 

Where  the  affidavit  of  the  pbun- 
tiff  only  showed  that  he  was  igno- 
rant as  to  whether  he  had  a  cause 
of  action: 

Hdd,  that  such  want  of  knowl- 
edge on  his  part  is  no  justification 
for  the  order.  He  should  know 
before  commencing  his  action  the 
true  cause  therecn,  and  its  sub- 
stance should  be  set  out  {Koiuf- 
man  agt  HenfiM,  ante,  444.) 

74.  Section  878  —  An  examination 
of  a  plaintiff,  will  not  be  allowed, 
for  the  purpose  of  discoverinr 
what  consideration  the  plaintiff 
paid  for  the  note  sued  on,  and 
which  was  misappropriated  by  the 
party  to  whom  it  had  been  in- 
trusted to  procure  its  discount 
and  return  the  proceeds  to  the 
makers. 

An  examination  will  not  be 
allowed  in  a  case  where  a  bill  of 
discovery  could  not  be  maintained. 
Where  the  object  for  which  the 
examination  Is  sought  by  the  peti- 
tioner, is  for  the  purpose  of  dis- 
covering whether  the  plaintiffs 
can  maintain  their  cause  of  ac- 
tion, the  nature  and  number  of 
their  witnesses,  or  of  determining 
whether  the  plaintiffs  have  title  to 
the  note«  or  else  to  anticipate  per- 
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Jury,  the  application  will  be  de- 
nied, {ffragier  et  oL  agt.  Dandi 
§t  aL,  anU,  490.) 

75.  Section  910  —  Evidence — when 
the  deposition  of  a  witness  taken 
out  of  the  State  may  be  read  al- 
though the  witness  be  in  court — 
the  deposition  can  on\j  be  sup- 
pressed by  a  special  motion*  (See 
JHedffee  agt  WiUiamt,  88  Eun^  546.) 

76.  Section  968  — In  an  action  for 
the  recovery  of  money  only,  and 
so  necessarily  triable  by  a  Jury,  in 
which,  if  so  tried,  an  interlocutory 
judgment  could  not  be  given,  if  a 
Jury  is  waived  and  the  case  tried 
Dy  the  court,  and  if  a  proper  case 
is  made  out,  such  a  judgment  may 
be  rendered,  the  same  as  if  the  ac- 
tion were  originally  triable  by  the 
court      {ComeUe^.  Cornell et<U,, 

9%  jr.  r.,108.} 

77.  Sections  972,  1003  — The  pro- 
Tisions  of  these  sections  of  the 
Code  of  Civil  Procedure  provid- 
ing for  the  determination  of  the 
other  issues  of  fact  in  an  equity 
case  where  one  or  more  specific 
questions  have  been  submitted  to 
a  jury,  and  also  for  the  review  of 
the  verdict  of  the  jury  upon  the 
questions  submitted,  do  not 
change  the  old  practice;  and  the 
verdict  of  the  jury,  although  a 
motion  for  a  new  trial  has  oeen 
denied,  is  not  conclusive  upon  the 
court  on  the  final  hearing  of  the 
action,  but  may  be  disregarded. 
{Learned agt  imtean,  V7Jf,r.,  1.) 

78.  Sections  989,  987  — An  action 
brought  CO  set  aside  an  assignment 
for  the  benefit  of  creditors,  on  the 

ground  that  it  was  made  to  hinder, 
elayand  defraud  the  assignor's 
creditors.where  the  assigned  prop- 
erty consist?  in  pars  of  real  estate, 
situate  in  this  state,  is  within  the 
meaning  of  the  Code  of  Civil  Pro- 
oeduie  (sx,  9(^2),  a  local  action,  as 
it  is  au  action  to  annul  ^  title  aod 
to  affect  an  estate  in  real  property. 
Such  an  action,  therefore,  must 
be  tried  in  the  county  whero  the 
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real  estate  or  some  portion  thereof 
is  situated. 

The  absence  of  any  averments 
in  the  complaint  in  such  an  action 
disclosing  that  the  assignment  em- 
braces real  property  is  no  answer 
to  a  motion  on  the  part  of  defend- 
ant to  change  the  place  of  trial. 
The  plaintin  cannot,  by  such  an 
omission,  preclude  defendant  from 
availing  himself  of  his  right  to 
have  the  trial  in  Uie  proper  county ; 
and  the  facts  may  be  shown  by 
affidavits. 

Hot  is  it  an  answer  to  the  motion 
that  the  assignment  embraces  per- 
sonal property  within  the  county 
stated  as  Uie  place  of  trial  in  the 
summons;  the  location  of  the  real 
estate  controls. 

Upon  such  a  motion  the  power 
of  the  court  to  change  the  place  of 
trial  for  the  convenience  of  wit- 
nesses or  other  cause,  if  it  exists, 
as  to  which,  qwere  (aee,  987),  may 
not  be  invoked;  that  power  can 
only  be  exercised  upon  motion 
made  after  the  action  is  put  in  the 
situation  in  which  defendants  were 
entitled  to  have  it  placed  when  it 
was  commenced.  (Acker  et  oL  agt 
Ldand  etoL.WJDf.  F.,  883.) 

79.  Section  999  — Motion  for  a  new 
trial  on  the  minutes  —  when  an 
appearance  and  consent  estops  a 
party  from  denying  the  regularity 
of  a  motion,  or  the  jurisdiction  of 
the  court  to  hear  it — power  of 
the  court  to  reconsider  a  decision 
during  the  circuit  at  which  it  was 
made.  [See  Emmerich  agt  Htf- 
feran,  88  Hun,  64.) 

80.  Section  1019— -A  referee  is  not 
bound  to  part  with  his  report  with- 
out the  payment  of  his  le^l  fees; 
and  where  a  referee  has  his  report 
ready  within  the  statutory  time, 
and  offers  to  deliver  it  on  payment 
of  his  legal  fees,  the  same  is  a  suf- 
ficient delivery,  pursuant  to  this 
section  of  the  Code  of  Civil  Pro- 
cedure, to  prevent  the  statute  from 
operating  as  a  forfeiture  of  his  fees 
and  a  termination  of  the  reference 
(EffwrangS.  (J,  67  Eau>,,  1 ;  Therm. 
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Am  agt.  Thamion,  66  Bow.,  110. 
approved).  {LitUe  agt  Lynch,  ante, 
05.) 

81.  8ectionl019— Reference— what 
is  a  safflcient  deliyery  of  the  report 
to  prevent  either  party  from  term- 
inating it  {See  JAttU  agt  Lynch, 
84  Hun,  806.) 

82.  Rectlon  1028— Requesto  for 
findings  of  fact  and  conclasions 
of  law  —  the  court  must  pass  upon 
each  of  them  —  it  cannot  reject 
them  as  unnecessary.  {See  Ovet- 
tmff  agt.  Biehler,  88  Bun,  500.) 

88.  Section  1028  —  Practice  —a  re- 
port cannot  be  sent  back  to  a 
referee  for  additional  findings  — 
General  Rule  No.  82.  {See  Oardi- 
ner  agt.  Schwab,  84  Bun,  582.) 

84.  Section  1023— Where  the  record 
on  appeal,  in  a  case  tried  by  the 
court,  contained  a  paper  headed 
"requests  to  find/'  also  another 
paper  containing  exceptions  to  as- 
sumed refusals  of  the  requests,  but 
there  was  no  **  note  upon  the  mar- 
gin *'  of  the  requests  as  required 
by  this  section  of  the  Code  of  Civil 
Frocedure,  or  elsewhere,  showing 
how,  if  at  all,  the  propositions  were 
disposed  of,  or  that  the  attention 
of  the  court  had  been  called  to 
them:  Held,  that  said  assumed 
requests  could  not  be  considered 
in  determining  the  appeal.  {Home 
agt.  Van  Wart,  06  -ft^  F.,  642.) 

85.  Section  1204 — Practice  —  right 
of  a  defendant  to  have  a  contro- 
versy between  himself  and  a  co- 
defendant  settled;  it  only  applies 
to  causes  of  action  counected  ^  ith 
the  one  upon  which  the  action  is 
brought.  {See  Hafferty  agt.  WiU^ 
tame,  84  Hun,  544.) 

86.  Sections  1228,  1281  -  A.  draft  of 
judgment  in  an  action  tried  by 
the  court,  which  was  filed  in  the 
county  clcrli's  office  for  the  pur- 
pose of  entry,  had  appended  to  it 
the  signature  of  the  judge  render- 
ing the  decision.      No  copy  of 


such  signature  was  appended  to 
the  paper  purporting  to  be  a  copy 
of  the  judgment,  as  entered, 
served  on  tne  defeated  party: 
Held,  that  this  did  not  affect  the 
regularity  of  the  copy  served ;  that 
on  filing  the  decision,  it  was  the 
duty  of  the  clerk  to  enter  judg- 
ment in  conformity  therewith, 
without  further  warrant  (<«e.  1228); 
he  might  himself  prepare  and  enter 
it  or  adopt  the  draft  presented,  and 
so  the  signature  was  no  part  of  the 
judgment^  and  was  wholly  super- 
fluous. 

It  is  onij  where  an  inteHocutory 
jud^ent  is  rendered,  with  a  di- 
rection that  a  final  judgment  be 
settled  by  the  court  or  referee,  that 
the  signature  of  the  judge  or  ref- 
eree to  tlie  final  judgment  is  re- 
quired. {Glapp  et  al.  sgt  Hawley 
etaL,VlN.  r.,610.) 

87.  Section  1290  —  Motion  to  vacate 
a  judgment  because  of  fraud  — 
wuen  it  may  be  made  by  one  not 
a  party  to  it  —  when  the  applica^ 
tion  need  not  be  made  within  two 
years  from  the  filine  of  the  judg- 
ment-roll {See  MianhaU  agt 
McOee,  88  Hun,  854.) 

88.  Section  18P4  — Undertaking  on 
appeal  —  when  the  guaranty  of  a 
corporation  will  be  accepted  in 
the  place  of  sureties  — 1881,  chap. 
486.  {See  Uurd  agt  Hannibal 
and  St.  Joeeph  R  IL  Oo.,9)S  Bun, 
109.) 

89.  Section  1885  — Undertaking  on 
appeal  —  when  invalidated  by  the 
refusal  of  the  sureties  to  justify. 
{See  Hoffman  agt.  Smith,  84  Hun, 
485.) 

90.  Section  1856  —  Appeal  from  an 
order  of  the  general  term  modify- 
ing a  peremptory  writ  of  man- 
damus —  Code  ofjCivil  Procedure, 
sees.  190,  191,  2070.  {See  People  es 
reL  OolUns  agt  Spieer,  84  Hun,  584.) 

91.  Section  1357  —  Improper  assess- 
ment of  tax  —  application  to 
county  judge  to  have  it  refunded 
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—  an  Appeal  lies  from  bis  order  to 
the  general  term  —  Code  of  CItII 
Procedure,  sec.  1857 — 1860,  chap. 
855,  sec.  5,  as  amended  by  chap. 
695  of  1871  —  1884,  chap.  141  — 
when  a  tax  will  not  be  refunded 
because  of  an  error  in  the  manner 
of  assessing  it  —  when  an  original 
act  is  not  reyiyed  by  the  repeal  of 
the  amendatory  act.  {See  Harm 
agt.  Supervieorecf  Niagara  County^ 
88  Bun,  270.) 

OS.  Sections  1421  to  1427— In  an 
action  against  the  sheriff  for  an 
alleged  trespass  in  seizing  and  con- 
vert] ng  plamtifl's  property,  it  is  a 
fatal  objection  to  an  order  dis- 
charging the  sheriff  from  liability, 
and  substituting  in  his  place  as 
defendants  seyeral  persons  wbo 
claim  to  have  indemnified  him  for 
his  acts,  that  the  moving  papers 
fail  to  show  that  the  applicants 
became  indemnitors  to  the  sheriff 
before  the  commencement  of  the 
action. 

The  proyisions  of  the  Code  re- 
Btrictine  the  remedy  of  a  party  to 
the  indemnitors  of  the  sheriff, 
would  seem  to  contemplate  a  seiz- 
ure by  that  officer  of  property 
tinder  a  single  execution  or  attach- 
ment, and  the  substitution  of  in- 
demnitors liable  upon  a  single 
bond,  where  the  liability  of  Uie 
obligors  is  necessarily  co-extensiye 
with  that  of  the  officer  whose 
position  as  defendant  they  seek  to 
occupy,  and  not  the  substitution 
of  numerous  indemnitors  liable  for 
distinct  and  separate  levies  where 
each  applicant  is  made  Joint  de- 
fendant with  numerous  applicants, 
applying  by  other  attorneys,  ana 
in  separate  proceedings,  although 
the  indiyidual  consents  of  each  of 
the  several  indemnitors  appearing 
in  the  record  authorize  only  an 
order  making  the  applicant  alone 
a  party  defendant  in  the  action* 
{Hayee  agt  Da'Me(m,  aide,  810.) 

08.  Section  1421  —  Action  a^lnst  a 
sheriff  for  the  wrongful  seizure  of 
goods  —  when  creditors  who  have 
severally  indemnified  the  sheriff 


msy  be  allowed  to  defend  the 
action.  {See  Uayee  agt.  Davideon, 
84  Hun,  248.) 

94.  Section  1526  — Action  of  eject- 
ment —  recovery  of  possession  by 
the  plaintiff,  under  a  judgment 
which  is  reversed  on  appeal  — 
right  of  the  defendant  to  be  placed 
in  possession  again.  {See  Conger 
agt.  Duryee,  84  Hun,  560.) 

05.  Section  1536— Partition— if  the 
clerk  of  the  court  is  appointed 

Suardian  ad  htem  for  an  infant 
efendant  in  an  action  of  partition, 
he  must  give  security.  {See  Fuher 
agt.  Lyon,  84  Hun^  188.) 

96.  Section  1720- Where  in  a 
complaint  in  replevin  to  recover 
the  possession  of  personal  prop- 
eHy  it  was  averred  (1),  that  the 
defendantidetains  the  property  set 
out  in  the  schedule  from  the  plain- 
tiff; (2),  that  one  Emtea  ^.  Sdb- 
vill  (not  the  defendant)  executed 
and  delivered  to  the  plaintiff  a 
chattel  mortgage  upon  the  prop- 
erty; (8),  that  by  the  terms  of  the 
mortgage  the  plaintiff  had  become 
entitled  to  the  possession  of  the 

Property;  (4),  that  the  defendant 
ad  its  possession;  and  ^5),  re- 
fused to  deliver  it  to  the  plaintiff 
on  demand : 

Held,  that  the  complaint  is 
fatally  defective,  because  it  is  not 
averred  that  the  plaintiff  is  the 
owner  or  has  title  to  the  property, 
nor  that  he  had  the  right  of  pos- 
session by  virtue  of  a  special  prop* 
erty  therein,  as  required  bv  this 
section  of  the  Code  of  Civil  Pro- 
cedure. {Oardner  agt.  SeoviU, 
ante,  272.) 

97.  Sections  1772, 1778  —  Judgment 
for  alimony  —  if  the  defendant 
fails  to  pay  it  he  may  be  punished 
for  a  contempt  —  i  ode  of  Civil 
Procedure,  sees,  1772,  1778,  2286. 
{See  Byekman  agt.  Byekman,  84 
Hun,  285.) 

98.  Sectiens  1773,  1778  — Failure  to 
pay   alimony — commitment   for 
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coDtempt  —  form  of  the  order — 
inability  to  pay  no  excuse,  if 
caused  by  the  voluntary  act  of 
the  party  — Code  of  Civil  Pro- 
cedure, sec.  2386  (See  Byer  agt 
Bifer,  88  Sun,  11&) 

•9.  Section  1778— Power  of  a  court 
of  equity  to  strike  out  the  defense 
of  a  party  disobeying  its  orders. 
(See  Briebaju  agt  Srubane,  84 
Mun,  880.) 

100.  Section  1800  — This  section  of 
the  Code  of  Civil  Procedure  does 
not  apply  to  the  corporation  of 
the  city  of  New  York,  nor  to  any 
officer  thereof.  (EoateveU  agt 
Sdeon,  ante,  281.) 

101.  Section  1866— By  the  provi- 
sions of  this  section  of  the  Code 
of  Civil  Procedure,  a  devisee  in  a 
will  is  vested  with  the  ri^ht  to 
bring  his  action  to  determine  the 
true  effect  and  meaning  of  a 
devise  to  him  of  real  estate;  and 
he  has  a  right  to  require,  by  action 
brought  for  that  purpose,  the 
judgment  of  the  supreme  court, 
as  to  the  intent  and  meaning  of  a 
testator  in  making  a  testamentary 
disposition  of  real  estate,  so  far  as 
the  same  involves  the  interests  of 
the  devisees.  (Jones  agt.  Jones, 
ante,  510.) 

102.  Section  1897  — Action  for  pen- 
alties in  a  Justice's  court  —  a 
proper  reference  to  the  statute 
must  be  indorsed  upon  the  sum- 
mons. (See  Eiichman  agt.  Baxter, 
34  Hun,  271.) 

103.  Section  1897 — Action  to  recover 
a  penalty  under  the  excise  law  — 
the  reference  to  the  statute  upon 
the  summons  —  when  it  is  suffi- 
cient (See  Btplev  agt  MeCann, 
84  Hun,  112.) 

104.  Sections  1902,  1904,  3258  — In 
an  action  brought  under  section 
1902  of  the  Code  of  Civil  Proced- 
ure, by  an  administrator  to  recover 
compensation  for  the  death  of  a 
son  of  the  deceased  father,  in  a 


difficult  and  extraordinary 
an  extra  allowance  may  be  made, 
and  should  be  computed  not  upon 
the  amount  of  the  verdict  only, 
but  upon  such  amount  with  inter- 
eat  added  from  the  date  of  the 
death. 

In  actions  of  this  character  "  the 
sum  reeotered"  ia  not  only  the 
amount  of  the  verdict,  which 
represents  only  the  judgment  of 
the  jury  as  to  what  would  be  a 
*'fair  and  just  compensation  for 
the  pecuniary  injuiiea"  to  the 
plaintiff,  but  also  the  interest  upon 
such  amount  from  the  date  of  the 
death. 

That  such  interest  is  required 
by  express  statutory  enactment 
(Code  of  CitU  Procedure,  eec.  19Cf4) 
to  be  added,  does  not  make  such 
addition  >inything  other  or  differ- 
ent than  a  part  of  "the  sum 
recovered."  (Bord  agt  N,  T»  C. 
andKB,  B.B,  Co.,  ante  1.) 

105.  Section  1925  —  Taxpayer  —  he 
cannot  sue  a  bona  fide  holder  for 
value  of  town  bonds,  to  have  them 
canceled.  (See  Alvord  agt  i%ni- 
euee  Samnge  Bank,  84  Hun,  143.) 

106.  201 5,  2058 — An  order  directing 
a  further  return  to  a  writ  of  hdbeae 
corpus  or  certiorari,  issued  under 
the  Code  of  Civil  Procedure  (sec 
2015  et  seq),  to  inquire  into  the 
cause  of  detention  of  a  person,  is 
not  appealable  (sec.  2058);  and  the 

feneraj  term  of  the  supreme  court 
as  no  authority  to  review  it  {Mai- 
ter  qf  Larson,  96  JV.  F.,  381.) 

107.  Section  2070— Appeal  from  an 
order  of  the  general  term  modify- 
ing a  peremptoiy  writ  of  man- 
damus—  Code  of  Civil  Procedure, 
sees.  190, 191, 1856.  (See  People  ex 
rd.  CoUins  agt.  Spker,  84  Hun,  584.) 

108.  Section  2129  — A  writ  of  tfp- 
tioroHyrrsia  directed  to  the  board 
as  such:  Held,  that  as  the  board 
was  a  mere  department  of  the  city 
government  (chap.  835,  Jjav&s  of 
1878),  and  no  action  could  be 
brought  against  it  by  its  officiai 
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name,  the  writ  was  irreg^tilar;  it 
should  have  been  directed  to  the 
members  of  the  board  *'  by  their 
names. "  (JPtaple  ex  rel.  agt.  Board 
ofOomrt,,  dbe,,  of  N,  F.,  «7  N.  F., 
87.) 

109.  Section  2140 — Where,  upon  re- 
turn to  writ  of  certiorari  to  review 
a  decision  of  the  asiu^ssors  upon 
snch  a  claim,  certifying  that  no 
damages  had  been  sustained,  it 
was  conceded  that  damages  were 
in  fact  sustained,  but  the  assessors 
arrived  at  their  conclusion  by  off- 
setting  benefits:      HM,    that   a 

auestion  of  law  was  presented  and 
[le  decision  of  the  assessors 
thereon  was  open  to  review;  also, 
that  the  decision  was  erroneous. 
{The  People  ex  reL  agt.  ZoU,  97  N, 
F.,  808.) 

110.  Sections  9141, 2146, 2147, 9164— 
A  receiver  may  be  appointed  on 
the  conclusion  of  the  examination 
of  a  third  person  in  supplementary 
proceedings,  either  before  or  after 
the  return  of  the  execution  amnst 
the  judgment  debtor.  {De  Vmer 
et  al.  agt.  timyth,  ante,  48.) 

111.  Section  2282  — Summary  pro- 
ceedings to  recover  land  by  a 
purchaser  at  a  sale  under  execu- 
tion—  the  validity  of  the  judg- 
ment cannot  be  attacked  eollater- 
ally  therein.  (See  Getting  agt  Mohr, 
iA  Hun,  940,) 

112.  Section2260— Costs— when  to 
be  allowed,  as  of  course,  to  a  suc- 
cessful applicant,  on  appeal  from  a 
Judgment  of  dispossession  in  sum- 
mary proceedings  —  Code  of  Civil 
Procedure,  sees.  8066,  8240.  {See 
Earrimm  agt  B^Mrt,  84  Hun,  269.) 

118.  Section  2260— A  new  trial  can- 
not be  had  in  a  county  court  on  an 
appeal  from  a  Judgment  in  sum- 
mary proceedings  — Code  of  Civil 
Procedure,  sec.  8068.  (See  Brown 
agt.  Casaady,  84  Hun,  65.) 

114.  Section  2284  —  Contempt  of 
court,  by  the  yiolation  of  an  in- 


junction—  the  expenses  of  the 
proceedings  to  punish  the  guilty 
party  may  be  included  in  the  fine. 
{See  Brett  agt  Brett,  88  Hun,  647.) 

115.  Section  2286  —  Failure  to  pay 
alimony —  commitment  for  con- 
tempt —  form  of  the  order  — Code 
of  Civil  Procedure,  sees.  1772, 
1778  —  inability  to  pay  no  excuse 
if  caused  by  the  voluntary  act  of 
the  party.  {See  Ryer  agt.  Ryer,  88 
Hun,  116.) 

116.  Section  2286  —  Judgment  for 
alimony — if  the  defendant  fails 
to  pay  it  he  may  be  punished  for 
a  contempt — Code  of  Civil  Pro- 
cedure, sees.  1 772, 1778.  (See  Ryck- 
man  agt.  Ryckman,  84  Hun,  285.) 

117.  Section  2426— This  section  of 
the  Code  of  Civil  Procedure  re- 
quires the  report  of  the  referee  to 
contain  "  a  statement  of  the 
effects,  credits  and  other  property 
and  of  the  debts  and  other  en- 
gagements of  the  corporation  and 
of  all  other  matters  pertaining  to 
its  affairs: 

Held,  that  the  requirement  of 
the  Code  is  one  of  substance  and 
not  of  form,  and  a  failure  to  com- 
ply with  it  renders  the  final  order 
void.  (In  re  The  B,  M,  Boynton 
Saw  and  FOe  Co,,  anU,  69.) 

118.  Section  2426— Voluntary  diteo- 
lution  of  a  corporation  —  (y'ode  of 
Civil  Procedure,  chap.  17,  tit  11— 
a  receiver  cannot  be  appointed 
until  the  entry  of  the  final  order 
of  dissolution  —  the  report  of  the 
referee  must  contain  the  statement 
required  by  it  {See  Matter  ofE.  M, 
Boynton  Saw  and  File  Co.,  84 
Bun,  869.) 

119.  Section  2429- The  court  has 
no  power  to  appoint  a  receiver 
under  proceedings  for  the  volun- 
tary dissolution  of  a  corporation 
until  the  making  of  the  final  order 
dissolving  the  corporation.  {In 
re  TheKM,  Boynton  Saw  and  File 
Co,,  ante,  69.) 
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120.  Sections  2447,  2456— In  pro- 
ceedings supplementary  to  execu- 
tion, alter  examination,  a  motion 
was  made  to  compel  defendant  to 
pay  $215  to  a  receiver  theretofore 
regiilarlv  appointed,  which  sum 
plaintiff  claimed  defendant  was 
entitled  to  receive  from  a  third 
party,  and  which  defendant 
claimed  to  have  disposed  of  by 
delivering  to  his  attorney  before 
service  of  the  second  order.  An 
order  was  made  referring  this 
question  of  fact  to  a  referee,  who 
took  testimony  and  made  his  re- 
port in  substance  Uiat  defendant's 
claim  was  true,  which  report  was 
confirmed: 

Held,  that  under  section  2456  of 
the  Code  the  Justice  properly 
allowed  defendant  his  costs  and 
disbursements  and  charged  plain- 
tiff therewith. 

EM,  also,  that  a  provision  In 
said  order  that  defenaant  first  pay 
the  fees  of  the  referee  and  stenog- 
rapher amounted  in  effect  to  a 
direction  that  said  judgment  be 
satisfied  pro  ton<o,and  in  this  said 
order  was  without  authority  of 
law,  and  that  under  section  2447 
of  the  Code  the  Justice  was  vested 
only  with  power  to  direct  the  ap- 
plication of  any  money  or  proper^ 
in  the  possession  or  under  the 
control  of  the  defendant  belong- 
ing to  him  to  a  sheriff  designate 
in  the  order  or  to  a  receiver,  if 
one  was  appointed.  {Bodger  agt. 
Swivel,  ante,  872.) 

121.  Sections  2457. 2462~-Contempt— 
an  order  requiring  a  person  to 
show  cause  why  he  should  not  be 
punished,  made  by  a  county  judge 
whose  term  expires  before  tne  re- 
turn day,  may  be  heard  by  his 
successor  —  Code  of  Civil  Pro- 
cedure, sec.  62.  {See  OamtnonsigL 
Berry,  84  Hun,  188 ) 

122.  Sections  2481,  1282.  1291— A 
petition  for  the  vacation  of  certain 
decrees  made  b^  a  surrogate  upon 
several  accountings,  by  one  who 
was  an  infant  at  the  time  the  de- 
crees   were    made,    where    the 


ground  of  relief  is  the  infancy  of 
Uie  party  applying,  must  be  naade 
within  one  year  from  the  time  the 
petitioner  attains  his  majonly. 
{Matter  of  Sewral  Accounting*, 
dhc,,  of  WiOiam  lUden,  deeeated, 
ante,  400.) 

128.  Section  2533 — A  surro^te  has 
power,  on  motion,  to  strike  out 
allegations  contained  in  a  petition 
for  the  revocation  of  probate  of  a 
will,  as  irrelevant  and  redundant. 
{In  ths  Eitate  of  Jamee  G.  Henrjf, 
ante,  297.) 

124.  Sections  2552, 2555--Contempt- 
the  failure  of  an  executor  to  pay 
over  monev  as  required  bv  the 
terms  of  a  aecree,  is  puniBhaole  ss 
a  contempt.  {See  Matter  of  Snffder, 
84  Hun,  802.) 

126.  Section  2564— Docketing  of  de- 
crees of  a  surrogate  —  form  of 
the  execution  to  oe  issued  upon 
them.  {See  Bingham  agt  Burlim' 
game,  88  Hun,  211.) 

126.  Section  2568— Surrogate— when 
he  cannot  grant  aii  allowance  to  a 
special  gu^ian  upon  his  ex  parte 
application  therefor  —  the  provi- 
sion as  to  costs  and  allowances 
should  be  inserted  in  the  decree. 
{See  Matter  of  Budlong,  83  Hun^ 
285.) 

^127.  Section  2572,  2577— The  re- 
quirements of  these  sections  of  the 
Code  of  Civil  Procedure  and  the 
requbrements  of  I^les  82  and  83 
of  the  General  Rules  of  Practice, 
are  entirely  independent  of  each 
other,  and  the  surrogate  may  at 
any  time  after  the  entry  of  the  de- 
cree or  order  sought  to  be  re- 
viewed, extend  the  time  for  mak- 
ing and  serving  a  case,  even 
though  the  appeal  has  not  been 
perfected,  provided  that  the  time 
lor  perfecting  it  is  as  yet  unex- 
pirea.  {In  the  EUate  of  Jamn 
TUbg,  ante,  452.) 

12a  Section  2587— The  surrogatedlfl- 
allowed  the  claim  of  the  mothet 
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of  the  testatrix  to  said  ooe  sixth, 
and  directed  the  ^hole  residuary 
estate  to  be  invested  and  retatned 
bv  the  executor  until  the  infant 
child  died  or  became  of  age;  the 
mother  did  not  appeal.  The  execu- 
tor appealed  in  1^80  from  other 
parts  of  the  decree  In  her  answer 
to  the  appeal,  the  mother  alleged 
said  portions  of  the  decree  to  be 
erroneous:  iifis/(2,  that  the  general 
term  had  jurisdiction  to  review 
and  to  reverse  said  decision  {livle 
42  of  Supreme  Court  of  ISlti).  (Fite- 
man  agL  (JoU  et  oL,  96  N,  T,,  68.) 

129.  Section  2606  — B^  this  section 
of  the  Code  of  Civil  Procedure, 
as  amended  in  1884,  the  surrogate 
can  require  an  accounting  from  a 
representative  of  a  deceased  exec 
utor  or  administrator,  Just  as  he 
might  require  it  from  the  de- 
ceued  executor  or  administrator 
himself  after  the  revocation  of  his 
letters.  Therefore  where  an  ad- 
ministrator dies  pending  proceed- 
ings for  the  settlement  of  his 
accounts,  in  a  new  proceeding, 
his  legal  representatives  can  be 
directed  to  render  a  full  account 
of  such  administrator's  manage- 
ment of  decedent's  estate,  i/n 
theBstaUof  Waehington  M.  BmUh, 
deeeaeed^  ante,  64) 

180.  Section  2606— Surrogate's  court 
—  right  of  an  administrator  to 
compel  the  executor  of  his  prede- 
cessor to  account  (See  Matter  cf 
Jjote,  88  Hun,  618.) 

181.  Section2786— Commissions,  at 
the  rates  fixed  by  the  statute,  are 
allowed  only  by  an  order  of  the 
court  on  the  settlement  of  the  ex- 
ecutor's account,  but  the  right  to 
such  commissions  cannot  be  with- 
held by  the  court  except  in  certain 
cases,  as  where  specific  compensa- 
tion is  provided. 

Where,  on  January  14,  1884, 
letters  tcstamentaxy  were  issued  to 
three  executors,  and  on  July  15, 
1884,  one  of  such  executors  died, 
after  having  acted  up  to  that  time, 


the  estate  amounting  to  more  than 
$l(i0,000: 

Held,  that  on  the  final  account- 
ing, three  full  commissions  should 
be  allowed  and  apportioned  among 
them,  according  to  the  services 
rendered  by  each  executor.  {MaU 
ter  of  the  EetaU  of  WiUiam  R 
Wemng,  ante,  827.) 

182.  Section  2739— Where  an  execu- 
tor, having  a  claim  against  th^  es- 
tate, duly  assigns  such  claim,  his 
assignee  may  maintain  an  action 
thereon  the  same  as  an v  other  cred- 
itor; he  is  not  confined  to  the  rem- 
edy provided  by  statute  to  enable 
the  executor  himself  to  enforce  his 
claim.  (Snyder  agt.  Snyder  et  oL, 
96  jv:  F.,  SS.) 

188.  Section  2748  — The  surrogate 
has  jurisdiction,  upon  entering  a 
decree  for  the  judicial  settlement 
of  an  executor's  account,  to  de- 
termine who  are  testator's  lega- 
tees, and  to  what  sums  they  are 
respectiveljr  entitled,  and  in  spite 
of  the  limitations  of  this  section 
of  the  Code  of  Civil  Procedure, 
he  may  exercise  such  jurisdic- 
tion in  respect  to  legacies  whose 
validity  is  disputed  by  the  execu- 
tor, and  even  m  cases  where  such 
determination  necessarily  involves 
the  construction  of  the  testator's 
will.  (In  the  Eetate  of  Joehua 
York,  deceaeed,  ante,  16.) 

184.  Section  2784— Sale  of  real  estate 
to  pay  the  debts  of  a  decedent — 
the  provisions  of  the  statute  must 
be  strictly  complied  with  —  what 
errors  may  be  disregarded  or  cured 
under  this  section  of  the  Code  of 
Civil  Procedure.  (See  Matter  of 
Mahaney,  84  Hun,  601.) 

185.  Section  2818  — The  surrogate 
has  authority,  In  appointing  suc- 
cessors to  testamentary  trustees, 
to  require  them  to  give  security 
for  the  faithful  discharge  of  their 
duties.  (In  the  Eetate  of  John 
Whitehead,  deeeaeed,  ante,  90.) 

186.  Section  2917— The  proceed- 
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iDgs  in  a  diatrict  court  incident  to 
the  application  for  the  granting 
and  the  execution  of  tlie  warrant 
of  attachment,  and  the  duties  of 
the  Justice  and  the  clerk  with  re- 
spect to  those  proceeding,  are 
now  the  same  as  are  prescnbed  by 
the  district  court  act;  but  if  we 
wish  to  ascertain  when  and  for 
what  causes  an  attachment  may 
be  granted,  for  what  reason  it 
may  be  dissolved,  and  what  effect 
upon  the  action  will  be  produced 
by  the  vacating  of  the  attach- 
ment, we  must  look  to  article  4  of 
the  Code  of  Civil  Procedure. 

By  section  2917  of  the  Code  of 
Civil  Procedure  the  attachment  is 
now  only  a  provisional  remedy, 
and  an  error  of  the  justice  in  re- 
gard to  such  a  remedy  will  not 
cause  the  reversal  of  the  judg- 
ment if  the  action  were  properfy 
decided  upon  its  merits. 

At  present  there  is  no  remedy 
for  a  party  aggrieved  if  a  district 
court  errs  in  upholding  or  in  va- 
cating a  provisional  remedy.  The 
decision  of  the  Justice  cannot  be, 
reviewed  on  appeal  (This  is  ad- 
verse to  Lang  agt.  Marks,  65  Eofo., 
127).  (RaseTUha>l&gLCh'(nise,ante, 
447.) 

187.  Sections  3044,  8046— Appeal  — 
none  lies  to  a  court  of  sessions 
from  a  judgment  of  the  special 
sessions  charging  a  prosecutor 
with  costs  —  Code  of  Criminal 
Procedure,  sees.  719,  720,  749. 
(See  People  agt.  Norton,  83  JJttw, 
277.) 

138.  Section  3066  —  Costs — when  to 
be  allowed,  as  of  course,  to  a  suc- 
cessful appellant,  on  appeal  from 
a  judgment  of  dispossession  in 
summaiy  proceedings  —  Code  of 
Civil  Procedure,  sees.  2260,  3240. 
(See  Harrison  agt.  Sjoart,  34  Hun^ 
259.) 

139.  Section  8068  — A  new  trial  can- 
not be  had  in  the  county  court 
on  an  appeal  from  a  judgment 
in  summary  proceedings  —  Code 
of    Civil    Procedure,  sec.  2260, 


(See  Brown  agt  Cassidy,  34  Hun. 
65.) 

140.  Sections  8006.  3108— In  pro- 
ceedings under  chapter  19,  title  10 
of  the  Code  of  Civil  Procedure, 
relating  to  an  animal  straying 
upon  the  highway,  where  the  per- 
son to  whom  the  precept  was  di- 
rected by  name  is  personally 
served  or  appears  and  answers, 
the  theory  oi  the  statute  is  to  give 
him  damages,  where  he  succeeds 
upon  the  Uial  of  the  issue  only 
when  the  seizure  is  found  to  he 
malicious  and  without  probable 
cause,  and  only  then  in  the 
special  proceeding  where  the  issue 
is  decided  in  his  favor.  All  the 
issues  are  to  be  determined  in  one 
special  proceeding,  and  not  a  part 
tried  in  a  special  proceeding  and 
a  part  in  an  action. 

Where,  as  in  this  case,  the  pre- 
cept was  directed  to  the  plaintiff 
in  this  action  by  his  name  and  he 
was  personally  served,  and  he  ap- 
peared and  answered,  unless  the 
justice  found  that  the  seizure  was 
malicious  and  without  probable 
.  cause,  he  was  not  entltleid  to  re- 
cover any  damages  under  the 
statute,  as  section  3108  expressly 
excludes  him  from  maintaining 
such  an  action.  (Millard  agt 
Severance,  ante,  521.) 

141.  Sections  3210,  3211  —The  pro- 
visions of  these  sections  of  the 
Code  of  Civil  Procedure  in  rela- 
tion to  provisional  remedies  in  the 
district  civil  courts,  are  in  conflict 
(Rosenthal  agt  Grouse,  ante,  447.) 

142.  Section  3234  — Where  plain- 
tiff  had  a  verdict  for  forty -four 
dollars  and  nine  cents,  and  judg- 
ment was  entered  for  that  sum, 
the  defendant  being  entitled  to 
costs,  another  judgment  was  en- 
tered for  seventy-four  dollars  and 
ninety-four  cents  costs  in  his  fa^'or. 
The  judgment  in  favor  of  the 
plaintiff,  after  its  entry,  and  be- 
fore the  judgment  was  entered  in 
favor  of  the  defendant,  was,  by 
the  plaintiff  assigned  to  his  at  lor 
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neys  in  the  action  in  consideration 
of  tlielr  services  as  such  attorneys : 
Hdd^  that  there  were  two  judg- 
ments entered  in  this  action,  where 
properly  there  conld  be  only  one, 
and  that  based  upon  the  verdict, 
and  in  such  case  the  lesser  amount 
should  be  set-off  as  against  the 
larger  of  the  sums  to  which  the 
respective  parties  are  entitled,  and 
the  judgment  be  effectual  for  the 
difference  in  favor  of  the  party 
entitled  to  it  This  right  is  one 
of  the  incidents  of  the  action,  and 
is  superior  to  the  lien  of  the  at- 
torneys or  to  the  effect  of  an 
assignment.  (Warden  agt  Fro9l^ 
ante,  804.) 

148.  Sections  8289,  8251  —  Upon  a 
motion  for  a  new  trials  made  at 
special  term  upon  a  case,  the  ap- 
pellant is  entitled  to  costs,  twenty 
dollars  before  argument,  and  forty 
dollars  for  argument  where  an 
appeal  is  taken  from  an  order  de- 
nying said  motion,  as  well  as 
from  the  judgment  entered  in  the 
action  under  subdivision  8  of  sec- 
tion 8361  of  the  Code  of  Civil 
Procedure.  Subdivision  2  of  sec- 
tion 82U9  does  not  prevent  the  al- 
lowance of  such  costs.  {PUgrim 
agt.  Donnelly,  ante,  281.) 

144.  Section8240— Costs— when  to 
be  allowed,  as  of  course,  to  a  suc- 
cessful appellant,  on  appeal  from 
a  judgment  of  dispossession  in 
summary  proceedings — Code  of 
Civil  Procedure,  sees.  2260,  8066. 
(See  Harrieon  agt  Sicart^  84  Hun^ 
259.) 

145.  Section  8250— Costs— the  plain- 
tiff is  entitled  thereto,  in  an  action 
for  a  violation  of  chapter  287 
of  1878,  although  the  recovery  is 
less  than  fifty  aoUars.  (See  Far- 
man  agt  Cunningham^  84  Hun^ 
606.) 

146.  Section  8251,  sub.  8  — Costs  — 
no  trial  fee  allowed  where  the 
action  is  discontinued  before  a 
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trial  is  actually  had.    (See  Stud- 
wU  agt  Baxter,  88  Hun,  881.) 

lit  Sections  8268-8271 —Where  an 
official  assignee  of  a  debtor  su  s 
upon  a  cause  of  action  arising 
"  before  the  assignment,"  he  may 
be  required  by  the  defendant  as  of 
right  to  give  security  for  costs. 
{Wdch  agt  Qaffney,  ante,  146.) 

148.  Sections  8268,  8278  — Mere 
presence  in  the  state  during  busi- 
ness hours  does  not  constitute 
residence,  so  as  to  relieve  an  at- 
torney from  his  liability  for  costs, 
under  section  8278  of  the  Code  of 
Civil  Procedure. 

It  is  no  answer  under  this  sec- 
tion that  the  attorney  commenced 
the  action  in  good  faith  and  in  the 
belief  that  the  plaintiff  and  his 
family  were  domiciled  in  New 
York. 

Nor  does  the  omission  of  the 
defendant  to  demand  securitv  for 
costs  during  the  pendency  oi  the 
action  affect  the  attorney's  lia- 
bility. (Krom  agt.  Kureheedt, 
ante,  88.) 

r 

149.  Section  8307,  sub.  2— Fees  of 
sheriff  on  attaching  property  — 
when  the  judge  cannot  compel 
the  party  liable  therefor  to  pay 
them.  {SeeHaatkgt.  XT,  8,  B^flectar 
a>.,84JErun,  467.) 

150.  Chapter  17.  title  11— Voluntary 
dissolution  of  a  corporation — a 
receiver  cannot  be  appointed  until 
the  entry  of  the  final  order  of  dis- 
solution —  Code  of  Civil  Proced- 
ure, section  2426 — the  report  of 
the  referee  must  contain  the  state- 
ment required  by  it  (  See  Matter 
ofRM,  Boynton  Saw  and  File 
Co,,  84  Hun,  869.) 


CODE  OF  CRIMINAL  PRO- 
CEO  URK 

1.  Sections  28,  962  — The  provi- 
sion of  the  Code  of  Civil  Proced- 
ure (sec,  23,  ae  amended  by  ehap^ 


MS 


nOWARD'S  PRACTICE  REPOBT& 


Digest. 


800,  XotM  of  1882).  directing  the 
holding  of  coUrU  of  oyer  and 
terminer  ^'by  a  Justice  of  the 
supreme  court  without  an  asso- 
ciate ''  is  not  affected  by  the  pro- 
vision (iM.  962)  declaring  that  all 
*' actions  and  proceedings  there- 
tofore  coDunenoed  must  be  con- 
ducted in  the  same  manner  as  if 
this  Code  had  not  been  passed." 
This  last  proTision  simply  pre- 
serves the  existing  rules  of  pro- 
cedure in  pending  cases;  it  does 
jiot  continue  the  then  existing 
orffanization  of  criminal  courts. 

The  legislature  had  power  to 
authorize  judgment  by  a  court 
'Constituted  as  prescribed  bv  said 
provision,  to  be  pronouncea  upon 
a  conviction  had  in  a  court  of 
•oyer  and  terminer  before  the 
amendment  of  said  provision  in 
1882,  as  the  amendment  simply 
changes  the  organization  without 
affecting  the  essential  character  of 
the  court. 

The  organization  of  said  court, 
with  the  exception  that  a  justice 
of  the  supreme  court  must  pre- 
.side,  is  within  the  control  of  the 
legislature. 

The  provision  of  the  act  of  1868 
Afihap,  226,  Law%  of  1868),  pro- 
viding **that  the  appellate  court 
^hall  have  power  upon  any 
writ  of  error/'  upon  reversal 
of  judgment,  where  it  appears 
that  the  conviction  was  legal 
and  regular,  '*  to  remit  the  record 
to  the  court  in  which  such  convic- 
tion was  had,  to  pass  such  sen- 
tence as  the  appellate  court  shall 
direct/'  was  not  repealed  bv  the 
Code  of  Civil  Procedure,  so  far  as 
actions  then  pending  are  con- 
cerned, but  is  continued  in  force 
as  a  rule  of  procedure  in  respect 
to  such  actions  (see.  962),  and  is 
applicable,  although  the  case  be 
brought  up  by  appeal  as  author- 
ized by  said  Code,  instead  of  by 
writ  of  error.  (TAs  PwplA  agt. 
BoTk,  96  N.  r.,  189.) 

:d.  Sections  288,  289  — Under  the 
Code  of  Criminal  Procedure  a  de- 
fendant, held  to  answer  a  criminal 


chaiire,  may  not,  on  ihe  return  of 
the  grand  Jury  list  and  before  in- 
dictment, take  the  object  icm  that 
the  law  under  which  the  grand 
Jury  was  selected  is  unconstitu- 
tional. The  court  may,  in  its  dis- 
cretion, discharge  the  panel  for 
causes  specified  (mc  288),  and  a 
defendant  ma^  interpose  a  chal- 
lenge to  an  individual  grand  juror 
(^.  239X  but  his  right  to  challenge 
the  body  of  the  grand  pniy  because 
irrerularly  or  defectively  consti- 
tuted no  longer  exists.  ( Th€  Aopto 
agt  Hoogh^,  96  N.  F.,  149.) 

8.  Sections  878,  875.  276,  884,  881, 
828  —  It  was  not  hitended  by  the 

Provision  of  the  Code  of  Criminal 
Procedure  {me.  273),  abolishing 
existing  forms  of  pleading  in 
criminal  actions,  to  set  aside  the 
Judicial  construction  theretofore 
given  to  the  language  usually  em- 
ployed  in  such  pleaSings;  its  true 
office  is  to  abrogate  the  technical 
rules  formerly  governing  sach 
pleadings,  and  to  substitute  sim- 
pler forms  and  a  more  liberal 
interpretation. 

In  an  indictment  under  said 
Code  for  murder  in  the  first  de- 
gree it  IS  not  necessary  that  the 
E articular  intent  with  which  the 
omicide  was  committed  shall  be 
set  forth;  it  is  sufficient  to  allege 
that  it  was  done  feloniously,  with 
malice  aforethoueht,  and  contrary 
to  this  form  of  Uie  statute  {Sbu, 
276,  284.) 

The  objection  that  an'  indict- 
ment does  not  conform  to  the  re- 
quirements of  the  Code  of  Crim- 
inal Procedure  (mcs.  275,  276)  may 
only  be  taken  by  demurrer  {See$^ 
821,  828).  (Th^  BcopU  agt  Conr 
TOff,  87  N.  7„  62.) 

4.  Sections  808,  887  —  Upon  the 
arraignment  of  a  prisoner  with- 
out counsel  the  law  (mc  808) 
requires  that  '*he  must  be  asked 
if  he  desire  the  aid  of  counsel, 
and  if  he  does  the  court  must 
assign  counsel."  The  daty  of 
assigning  counsel  carries  with 
it  the   power,  and  the  farther 
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duty  to  do  whatever  is  necessaiy 
and  proper  to  be  done  to  enable  the 
assigmsd  counsel  to  discbarge  tbe 
trust  wbich  the  court  has  dcTolved 
upon  him. 

Where  a  prisoner  is  entirely 
unable  to  furnish  the  money  to 
defray  the  cost  of  transcribing  the 
stenographer's  notes,  and  counsel 
who  have  been  assigned  for  his 
defenses  deposes  that  a  proper  dis- 
charge of  the  duties  devolved 
upon  him  by  the  court  requires  a 
presentation  of  the  case  to  the  ap 
pellate  tribunal,  tbe  court  should 
provide  the  means  necessary  to 
enable  him  to  do  that  which  the 
court  has  enjoined. 

And  in  a  proper  case  the  court 
will  upon  motion  in  behalf  of  the 
prisoner  direct  that  a  copy  of  the 
atenographer's  notes  of  the  trial  be 
furnished  his  counsel  at  the  ex- 
pense of  the  county.  (Tha  People 
agt.  WiUUt,  ante,  196.) 

6.  Section  876 — Under  this  section 
of  the  Code  of  Criminal  Procedure 
a  person  who  has  formed  or  ex- 
pressed an  opinion  or  impression 
in  reference  to  the  guilt  or  inno* 
cence  of  the  defendant  is  still,  as 
formerly,  disqualified  to  sit  as  a 
juror  on  the  trial  of  a  criminal 
action,  unless  he  declares  on  oath, 
substantiallv,  that  he  believes  such 
opinion  or  impression  will  not  in- 
fluence his  verdict,  and  that  he 
can  render  an  impartial  verdict 
accordmg  to  the  evidence.  It  is 
not  sufficient  for  him  to  declare 
that  he  supposes  he  can  determine 
the  case  accordin^e^  to  the  evidence, 
or  that  his  opinion  ought  not  to 
influence  his  verdict.  {The  People 
agt.  Ckmy,  96  K  T,,  115.) 

6.  Section  899  —  Evidence  —  when 
admissible  as  tending  to  corrob- 
orate other  testimony —  "  Accom- 
plice"—  meaning  of,  as  used  in 
this  section  of  the  Code  of  Cri- 
minal Procedure.  (See  PeopU  agt. 
Veddmr,  84  Hun,  280.) 

7.  Section  899  — The  provision  of 
this  section  of  the  Code,  prohibit- 


ing a  conviction  in  a  criminal  trial 
on  the  testimony  of  an  accomplice, 
''unieas  he  be  corroborated  by 
fmch  other  evidence  as  tends  to 
connect  the  defendant  with  the 
commission  of  the  crime,"  does 
not  require  that  the  whole  case 
shall  be  proved  outside  of  the  tes- 
timony of  the  accomplice,  but 
simply  requires  evidence,  from  an 
independent  source,  of  some  ma- 
terial fact  tending  to  show  not 
only  that  the  crime  has  been  com- 
mitted, but  that  the  defendant 
was  implicated  in  it.  {The  People 
.  agt.  Hooghkerk,  96  if.  Z.,  149.) 

a  Section  899  —  The  proof  as  to 
what  occurred  when  the  plan  was 
suggested,  and  also  after  defend- 
ant returned  with  the  check,  in 
reference  to  the  alteration  thereof, 
was  the  uncorroborated  testimony 
of  an  accomplice  :  Held,  that 
there  was  other  testimony  tending 
"to  connect  the  defendant  with 
the  commission  of  the  crime," 
sufficient  to  meet  the  requirements 
of  this  section  of  the  Code  of 
Criminal  Procedure,  prohibiting 
a  conviction  on  the  uncorrobo- 
rated testimony  of  an  accomplice. 
(People  agt  Ryland,  97  If,  T.  126.) 

9.  Section  615  —  Abandonment  of 
a  wife  by  her  husband  —  the 
decision  of  a  police  justice  may 
be  reviewed  upon  a  certiorari  — 
the  justice  does  not  act  as  a  court 
of  special  sessions.  (See  People  ex 
rel.  SeKerer  agt.  y^dUk,  88  Hun, 
845.) 

10.  Section  527  —  Failure  to  arraign 
a  prisoner  and  to  require  him  to 
plead  —  when  it  does  not  afford  a 
ground  for  the  reversal  of  his  con- 
viction. (See  People  agt.  Oeterhout^ 
84  Hun,  260.) 

11.  Sections  719,  720— Appeal^ 
none  lies  to  a  court  of  sessions 
from  a  judgment  of  the  special 
sessions  charging  a  prosecutor 
with  costs  — Code    of    Criminal 

.  Procedure,  sec.  749  —  Code  of 
Civil  Procedure,  sees.  8044,  8045. 
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(Sm  PdOflU  agt  JSarion,  88  Hun, 

12.  Section  749  —  Appeal  — none 
lies  to  a  court  of  aessions  from  a 
judgment  of  the  special  sessions 
charging  a  prosecutor  with  costs 
—  Code  of  Criminal  Procedure, 
^secs.  719,  720  — Code  of  Civil 
Procedure,  sees.  8014,  8045.  {See 
FieopU  agL  Norton,  88  Bun,  277.) 

18.  Section  749  —  Abandonment  of 
a  wife  by  her  husband  —  the  deci- 
sion of  a  police  justice  maj  be 
reviewed  upon  a  eertiarari — the 
justice  does  not  act  as  a  court  of 
special  sessions.  (See  pBople  ex 
TtL  Sehtrtr  agt  Waleh,  83  Run, 
845.) 

14.  Section  851  —  Undertaking  on 
an  appeal  in  bastardy  proceed- 
ings—  form  of  it  —  the  court  of 
sessions  cannot  allow  it  to  be 
amended,  when  defective.  {See 
Bameay  agt.  ChOde,  84  Hun,  829.) 

15  Section  899  —  Abandonment  of 
a  wife  by  her  husband  —  the  deci- 
sion of  a  police  justice  4nay  be 
reviewed  upon  a  eertwrari —  the 
justice  does  not  act  as  a  court  of 
special  sessions.  {See  People  ex 
reL  Seherer  agt.  WaUh,  83  Hun, 
845.) 

16.  Section  899  —  The  common-law 
remedy  by  indictment  against  a 
X>er8on  keeping  a  bawdy-house 
was  not  abolished  or  superseded 
by  the  provision  of  this  section  of 
the  Code  of  Criminal  Procedure 
as  to  disorderly  persons.  (The 
JPeapU  ex  reL  t^  Sadler,  97  Jf.  J., 
146.) 

CODE  OP  PROCEDURE. 

1.  Sections  884, 888— After  two  sure- 
ties, A.  and  B.,  had  executed  a 
joint  and  several  undertaking  un- 
der these  sections  of  the  old  Code 
for  a  stav  of  proceedings  on  ap- 
peal, A.  justified,  but  when  subse- 
iquently  B.   was  examined,  the 


justice  before  whom  the  examina- 
tion took  place  filed  amemoran 
dum  that  he  was  not  qualified,  and 
that  defendant  in  that  action  must 
prouuce  another  surety.  Mean- 
time, intermediate  the  filing  of  the 
memorandum  and  the  entry  of 
an  order  thereon,  the  defendant 
executed  the  undertakings  upon 
which  this  action  was  brought, 
which  were  approved : 

Held,  that  by  the  memorandum 
and  order  referred  to,  the  justice 
approved  of  A.  as  one  of  the  sure- 
ties upon  the  undertakmgs;  tliat 
it  was  not  necessary  that  A.  should 
join  in  the  execution  of  the  under- 
taking with  defendant,  ana  even 
if  A.  IS  not  liable  upon  his  under- 
taking, for  want  of  a  formal  in- 
dorsement of  approval  upon  it, 
the  defendant  should  not  be  re- 
lieved from  liability  on  his  under- 
takings, which  staved  plaintilTs 
proceedings.  {Hocker  agt  Townr 
eend,  ante,  107.) 


COMMISSIONS. 
See  ExBCUTORS  abd  Admikistra- 

TORS. 

In  the  Ettate  of  Edwin  D.  Mot- 
gan,  deceased,  ante,  183^ 

Ifytter  of  the  £ktaU  of 
R,  WelUng,  ante,  327. 


COMPLAINT. 

1.  The  two  causes  of  action,  adultery 
and  cruelty,  cannot  be  united  in 
the  same  complaint  {Buehkok 
agt  BuehhioU,  ante,  46.) 

2.  A  plaintiff  must  state  his  interest 
or  title,  even  in  a  suit  upon  an  in- 
strument for  the  payment  of  the 
money  only,  and  such  other  ex- 
trinsic facts  as  are  necessary  lo 
enable  him  to  recover.  {Bfee  agt 
Meyer,  ante,  274.) 

8.  A  mortgage  is  not  an  instrumeot 
for  the  payment  of  money  only. 
{Id.) 


lo  some  otoer  omcer  tue  aeairea  i  neia  in  ism  tne  etectnre  tuvtng 
relief  maj  be  obtaiaed,  but  tc  one  cbosen  onty  four  constsblca,  the 
In  which  A  court  is  asked  to  inter-  three  justices  of  the  peace  prop- 
fere  bj  mandamut  when  the  patty  |  erly  appointed  the  relator  and  ha 
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became  a  legal  officer  of  the  town. 
(Id.) 

CONTEMPT. 

1.  Upon  a  motion  to  punish  the  de- 
fendant, the  mayor  of  the  city  of 
Kew  York,  for  contempt  in  dis- 
obeying an  order  of  injunction 
restraining  him  from  appointing 
to,  or  nominating  for,  the  office 
of  commissioner  of  public  works, 
or  the  office  of  counsel  to  the  cor- 
poration, any  person  until  the  fur- 
ther order  of  this  court.  After 
adopting  the  conclusions  reached 
by  judge  Tbuax  on  the  dissolu- 
tion of  this  injunction  (iee  arUe, 
205): 

Held,  firtt,  that  the  decision  of 
judge  Truax  is  no  bar  to  the 
present  application.  During  the 
existence  of  the  injunction*  the  de- 
fendant was  bouna  to  obey  it,  un- 
less it  was  not  merely  voidable 
but  absolutely  void,  for  the  reason 
that  it  was  made  without  any 
jurisdiction  whatever. 

Second,  A  partv  will  be  in  con- 
tempt for  breach  of  an  injunc- 
tion, if  the  officer  allowing  it  had 
jurisdiction,  ndtwithstandmg  that 
It  was  erroneously  granted,  and 
for  an  insufficient  cause. 

Third.  A  jud^  of  the  court  of 
common  pleas  is  a  county  judge 
within  the  meaning  of  section  606 
of  the  Code  of  Civil  Procedure, 
and  under  section  772  an  order 
may  be  granted  by  a  judge  of  the 
court  out  of  court;  it  may  be 
made  by  any  justice  of  the  su- 
preme court,  or  by  any  judge  of 
the  superior  couH  in  the  county 
wherem  his  court  is  located,  or  by 
the  county  judge  of  the  county 
where  the  action  is  triable,  or  in 
which  the  attorney  for  the  appli- 
capt  resid^. 

Fourth.  Section  1809  of  the  Code 
of  Civil  Procedure  does  not  apply 
to  the  corporation  of  the  city  of 
New  YorK^  nor  to  any  officer 
thereof. 

Fifth.  While  in  a  case  falling 
within  section  603  of  the  Code 
of  Civil  Procedure,  which  applies 


to  this  case,  the  court  or  judge  hb 
a  matter  of  orderly  practice 
should  insist  upon  the  presenta- 
tion of  a  forma!  complaint  at  the 
time  of  the  application  for  an 
injunction,  a  failure  to  do  so  oa 
panting  the  injunction,  though 
it  may  constitute  ground  for  a 
subsequent  motion  to  vacate,  is 
not  a  jurisdictional  defect  which 
renders  the  injunction  ipso  facto 
void. 

Sixth.  While  the  judge  had  the 
power  to  vacate  the  order  of  in- 
junction for  the  reason  that  the 
proper  practice  had  not  been  ob- 
served by  the  plaintifTs  in  the 
procurement  of  it.  the  judge  was 
not  without  jurisdiction  in  grant- 
ing it 

Setenth.  In  every  aspect  of  this 
case  the  judge  had  sufficient  jur- 
isdiction to  ^rant  an  order  of  in- 
junction in  It,  and  consequently 
the  injunction  he  gmnted  wu 
valid  m  law  as  long  as  it  re- 
mained in  force  and  the  defend- 
ant had  no  right  to  disobey  it. 

Mg/tih.  I  he  defendant  failed  to 
establish  any  excuse  of  which  tbo 
law  can  take  cognizance,  and  is 
guilty  of  a  willful  disobedience 
to  the  lawful  mandate  of  this 
court  in  deliberately  violating  the 
order  of  injunction  served  upon 
him,  and  is  guilty  of  a  criminal 
contempt  of  this  court. 

Ninth.  Because  the  defendant 
acted  by  advice  of  counsel  Is  not 
a  legal  reason  why  he  should  not 
be  punished,  but  is  only  an  ex- 
tenuating circumstance  to  be  con- 
sidered in  meting  out  punistameat 
(BooteteU  agt.  moon,  ante,  231.) 

2.  Failure  to  pay  alimony  —  com- 
mitment for  contempt  —  form  of 
the  order  —  Code  of  Q\y\[  Pro- 
cedure, sees.  1772,  1778  —  inabil- 
ity to  pay  no  excuse  if  caused  by 
the  voluntary  act  of  the  partT-- 
Code  of  Civil  Procedure,  sec.  239S. 
{See  Ryer  agt.  Ryer,  88  Hun^  111) 

8.  Contempt  of  court,  by  the  vio. 
lation  of  an  injunction  —  the  ex. 
penses  of  the  proceedings  to  pan. 
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16b  the  guilty  party  may  be  in- 
cluded in  the  fine —  Code  of  Civil 
Procedure,  8ec.  2284.  {See  Brett 
agt.  BnU,  88  Hun,  547.) 

• 

4.  The  failure  of  an  executor  to 
pay  over  money  as  required  by 
Uie  terms  of  a  decree,  is  punisli- 
uble  as  a  contempt  —  Code  of 
Civil  Procedure,  sees.  2552, 2555. 
(Matter  of  Snyder,  84  Hun,  802.) 

6.  An  order  requiring  a  person  to 
show  cause  why  he  should  not  be 
punished,  made  by  a  county  ludge 
whose  term  expires  before  the  re- 
tuiii  day,  may  be  heard  before  his 
successor  —  C'ode  of  Civil  Pro- 
cedure, sees.  52,  2457,  2462.  {See 
Gammon   agt.    Berry,    84   Hun, 

isa) 

6.  Power  of  a  court  of  equity  to 
strike  out  the  defense  of  a  party 
disobeving  its  orders — Coae  of 
Civil  Procedure,  sec.  1778—  effect 
of.  {See  Bii9bane  agt.  Briebane,  84 
Hun,  889.) 

7.  Judgment  for  alimony  —  if  the 
defendant  fails  to  pay  it  he  may 
be  punished  for  a  contempt  — 
Code  of  Civil  Procedure,  sees. 
1772,  1778,  29286.  {See  Rpekman 
agt  Bydcman,  84  Hun,  285.) 


CORPORATIONS. 

1.  Actions  against  trustees  to  re- 
cover cori^orate  debts  as  penalty 
for  failure  to  file  annual  reports, 

Eursuant  to  chapter  510  oi  the 
laws  of  1875,  are  not  excluded  by 
nor  included  in  section  456  oi  the 
Code  of  Civil  Procedure.  In 
such  actions  one^  any  number,  or 
all  of  the  truslees  may  be  made 
l)arties,  and  it  is  no  defense  that 
one  trustee  has  not  been  joined, 
affirming  Strong  aet.  Sproul  (4 
Bidy*  326),  reversed  on  another 
point  (53  N.  T..  497),  explaining 
quigley  agt.  Walter  (32  N,  Y.  Supr, 
Ct.,  175).  {Halstead  agt.  Bodge, 
ante,  170.) 


2.  The  defendant  who  acts  as 
tiiistee  although  he  may  not  be 
1<  gaily  elected  or  be  a  stockholder, 
is  liable  as  to  creditors  for  failure 
to  file  an  annual  report  extending 
EasUrly  act.  Barber  (65  Jf.  7., 
252),  which  held  that  a  trustee 
under  such  circumstances  was 
liable  to  a  co-trustee  for  coutribu- 
tion.    (Id,) 

8.  It  is ,  immaterial  if  the  defend- 
ant so  act  whether  he  is  legally 
elected  or  whether  he  is  a  stock- 
holder at  all.    {Id.) 

4.  Although  the  by-laws  prohibited 
the  ofBcer  of  the  corporation 
from  contracting  a  debt,  yet  the 
fact  that  the  company  received 
and  accepted  the  benefits  of  the 
contract,  estops  the  defendant 
from  raising  the  defense.    (Id.) 

5.  In  an  action  against  trustees  of 
a  corporation,  where  a  suit  is 
brought  a^inst  three  trustees, 
and  the  action  is  brought  to  trial 
against  two  and  two  are  served, 
the  defendants  and  the  plaintiffs 
stand  in  the  same  relation  as  if 
only  two  had  been  named  in  the 
summons  and  complaint.  {Qeie^ 
enheimer  agt.  Bodge,  ante,  264.) 

6.  Under  the  provisions  of  section 
456  of  the  Code  of  Civil  Proced- 
ure, in  actions  where  the  com- 
plaint alleges  the  defendants  to  be 
severally  liable,  part  may  be  pro- 
ceeded against  and  the  rest  left 
out.  An  action  under  chapter  510 
of  the  Laws  of  1875,  with  an  alle- 
gation in  the  complaint  demand- 
ing a  several  judgment,  is  an  ac- 
tion where  the  parties  are  alleged 
to  be  severally  liable.    {Id) 

7.  Although  a  defendant  may  be 
excused  from  answering  questions 
under  the  provisions  of  section  887 
of  the  Code  of  Civil  Procedure,  as 
to  penalties,  still  this  action  is  not 
such  a  penalty  as  will  excuse  the 
defendant  from  answering  ques- 
tions which  would  tend  to  expose 
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bim  to  ft  verdict  under  chapter  510 
of  the  Laws  of  1675.    {Id,) 

6.  The  by-laws  of  a  corporation  con- 
taining restrictions  and  limitations 
upon  powers  of  the  officers  are 
competent  evideflce  as  to  the  au- 
thority of  the  officers.  (De  Bott 
agt.  Albert  Palmer  Co.,  ante,  501.) 

9.  Persons  dealing  with  a  corpora- 
tion are  required  to  take  notice 
of  the  limitations  imposed  in  the 
by-laws  upon  the  autboritv  of  an 
officer  or  agent  (Citing  Adrianee 
agt.  Borne,  52  Barb.^  899  ;  Dabney 
a(?t.  StepJien,  10  Abb. ,  89 ;  Alexander 
agt.  CauldtoeU,  S4  If.  T.,  480 ; 
dttapproving  Marowitz  on  Corpora- 
tione,  He,  U),     (Id,) 

10.  A  refusal  of  the  court  to  pass 
upon  a  question  of  law  requested 
by  a  counsel  to  be  charged  is  an 
error  for  which  the  judgment 
should  be  reversed.   (Id,) 

11.  This  is  so  even  though  the  re- 
quests be  imreasonable  in  number. 
(Id.) 

COSTS. 

1.  Mere  presence  in  the  state  during 
business  hours  does  not  constitute 
residence,  so  as  to  relieve  an  at- 
torney from  his  liability  for  cost«, 
under  section  8278  of  the  Code  of 
Civil  Procedure.  (Krom  agt. 
KnrOieedt,  ante,  S8.)  < 

2.  It  is  no  answer  under  this  section 
that  the  attorney  commenced  the 
action  in  good  faith  and  in  the 
belief  that  the  plaintiff  and  his 
family  were  domiciled  in  New 
York.    (Id.) 

8.  Nor  does  the  omission  of  the  de- 
fendant to  demand  security  for 
costs  during  the  pendency  of  the 
action  affect  the  attorney's  lia- 
bility.   (Id.) 

4.  The  stay  of  proceedings  for  the 
non-payment  of  costs,  provided 
for  in  section  779  of  the  Code  of 


Civil  Procedure,  does  not  operate 
to  stay  proceedings  until  default  in 
payment;  and  such  default  does 
not  exist  until  the  expiration  of 
ten  day^  from  the  service  of  the 
order,  or  the  time  fixed  in  the 
order.  (Fett&one  agt.  Drakefcrd, 
ante,  141.) 

5.  Where  an  official  assignee  of  a 
debtor  sues  upon  a  cause  of  action 
arising  ''before  the  assignment," 
he  may  be  required  by  the  defend- 
ant as  of  right  to  give  security  for 
costs.  (W3eh  agt.  Qaffney,  ante, 
146.) 

6.  Where  an  action  is  brought  in 
the  city  court  of  New  Yoii,  and 
the  plaintiff  fails  to  recover  over 
fifty  dollars  by  reason  of  the  allow- 
ance  of  a  coi|nter-claim  pleaded 
and  growing  out  of  the  same 
transaction  alleged  in  the  com- 
plaint, the  defendant  is  entitled  to 
costs.  (OregorytLgLMeArdleetaL^ 
ante,  187.) 

7.  Upon  a  ^notion  for  a  new  trial, 
made  at  special  term  upon  a  case, 
the  appellant  is  entitled  to  costs, 
twenty  dollars  before  argument, 
and  forty  dollars  for  amiment 
where  an  appeal  is  taken  from  an 
order  denying  said  motion,  as  wdl 
as  from  the  judgment  entered  in 
the  action  under  subdivision  3  of 
section  8251  of  the  Code  of  Civil 
Procedure.  Subdivision  2  of  sec- 
tion 8289  does  not  prevent  the 
allowance  of  such  costs, 
agt.  Donnetty,  ante,  281.) 

See  Extra  Allowancb. 

Bord  agt.  N,  T,  C,  andK  R.  B. 
Co,,  ante,  1. 

8.  No  trial  fee  allowed  where  the 
action  is  discontinued  before  a 
trial  is  actually  had  —  Code  of 
Civil  Procedure,  sec.  8251,  sub.  8. 
(Sludwdl  agt  Baxter,  88  Hun,  881.) 

9.  Contempt  of  court  by  the  viola- 
tion of  an  injunction  —  the  ex- 
penses of  the  proceedings  to  pun- 
ish the  guilty  party  may  be  in* 
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claded  in  the  fine  —  Code  of  Civil 
Procedure,  sec.  2284.  {See  BrtU 
Agt.  BreU,  88  Bun,  647.) 

10.  Construction  of  a  will —  costs  of 
the  action  —  upon  what  funds 
they  should  be  charged.  (Su 
Cook  agt.  Munn,  88  Hun,  25.) 

11.  Appeal — none  lies  to  a  court  of 
sessions  from  a  judgment  of  the 
specif  sessions  charging  a  prose- 
cutor with  costs — Code  of  Crim 
inal  Procedure,  sees.  719,  720,  749 
—  Code  of  Civil  Procedure,  sees. 
8044,8015.  {See  JPeopUa^  Norton, 
88  Hun,  277.) 

12.  The  plaintiff  is  entitled  thereto, 
in  an  action  for  a  violation  of 
chapter  287  of  1878,  although  the 
recovery  is  less  than  fifty  dofiars — 
Code  of  Civil  Procedure,  sec. 
8250.  {Furman  agt  Cunningham, 
84  Hun,  606.) 

13.  When  to  be  allowed,  as  of  course, 
to  a  successful  appellant,  on  ap- 
peal from  a  judgment  of  dispos- 
Eession  in  sumnuirv  proceedings — 
Code  of  Civil  Procedure,  sees. 
2260,  8066,  8240.  {Uarrieon  agt 
Swart,  84  Hun,  259.) 

14.  An  application  for  an  order  re- 
quiring the  receiver  of  an  insolvent 
banlc  to  pay  over  a  trust  fund  in 
its  hands,  is  not  a  motion  as  de- 
fined by  the  Code  of  Civil  Pro- 
cedure {sec.  768),  but  a  special  pro- 
ceeding*'for  the  enforcement  or 
protection  of  a  right "  {see.  8384)  in 
which  costs  may  be  awarded  in 
the  discretion  of  the  court  as  in  an 
action.    (PeovU  agt  City  Bank  of 

,  Boehester,  90  iV.  17,  82.) 

15.  An  order  of  general  term  revers- 
ing, with  costs,  an  order  denying 
a  motion  to  punish  a  defendant 
for  alleged  contempt  in  violating 
an  injunction,  and  remitting  tfie 
matter  to  the  court  below  to  pro- 
ceed against  defendant,  is  not  re- 
viewable here,  even  so  far  as  it 
awards  costs.  ( Crosby  agt  Stej^n, 
97  jy.  T„  606.) 
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16.  Where  costs  are  awarded  by  an 
order,  and  depend  upon  the  con- 
clusion reached  upon  the  merits  of 
the  motion,  and  this  court  has  no 
jurisdiction  to  review  the  subject- 
matter  of  the  order,  it  may  not  re- 
view the  Question  as  to  the  pro- 
priety of  tne  award  of  costs.  {Id,) 

17.  The  rule  that  questions  of  cost 
in  legal  actions  and  proceedings 
are  reviewable  here  wnenever  le- 
gitimately before  the  court,  unless 
the  allowance  was  discretionary, 
does  not  apply,  when,  in  order  to 
determine  whether  costs  were 
properly  allowed  or  not,  it  is  nec- 
essary to  review  matters  over 
which  the  court  has  no  jurisdic* 
tion.    {Id.) 

18.  In  any  event  to  entitle  a  party 
to  review  the  portion  of  an  order 
awarding  costs,  the  notice  of  ap- 
peal should  stat«  specifically  that 
It  is  from  such  part  of  the  order. 
{Id.) 

10.  Where  plaintiff  was  unsuccessful 
on  appeal  in  equity  action,  and  wa^ 
properly  chargeable  with  costs, 
and  some  of  the  defendants  also 
failed  on  appeal  as  against  a  co- 
defendant,  ordered  that  plaintiff 
pay  costs  directly  to  successful 
defendant  {See  M.  and  T.  Nat. 
Bank  agt  Mayor,  <£c.,  97  N.  Ji,  855.) 


COUNTY  COURT. 

1.  Under  section  841  of  the  Code  of 
Civil  Procedure  the  county  Court 
has  no  jurisdiction  in  an  action 
against  a  domestic  railroad  corpo- 
ration, unless  its  principal  oMce  is 
located  within  the  county,  or  the 
summons  is  served  in  the  county 
in  which  the  action  is  brought  and 
in  which  some  of  its  business  is 
transacted.  {Heenan  agt  New 
York,  West  Share  and  Buffalo  BaU- 
teay  Company,  ante,  58.) 

2.  In  an  action  against  a  railway 
corporation  an  allegation  in  the 
complaint  that  a  part  of  the  line 
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of  the  road  is  run  and  opernted 
within  the  county  is  sufficient  as 
to  residence.    (Id.) 

8.  Except  where  a  demurrer  may 
be  interposed,  any  Jurisdictional 
question  may  be  raised  by  the  an- 
swer, and  a  general  appearance 
with  such  an  answer  is  no  waiver 
of  the  objection.    (Id.) 


COUNTY  JUDGE. 

1.  Contempt  —  an  order  requiring  a 
person  to  show  cause  why  he 
should  not  be  punished,  made  by 
a  county  judge  whose  term  expires 
before  the  return  day,  may  be 
heard  by  his  successor  — Code  of 
Civil  Procedure,  sees.  62,  2457, 
246 '.  (See  Gammon  agt.  Berry,  84 
Mun,  188.) 


COURT  OP  COMMON  PLEAS. 

1.  An  appeal  to  the  general  term  of 
the  court  of  common  pleas,  in  and 
for  the  city  and  countv  of  New 
York,  from  an  order  of  the  gen- 
eral term  of  the  marine  court  of 
that  city,  granting  a  new  trial,  is 
allowed  only  upon  condition  that 
the  appellant  consent  to  a  final 
Indgment  against  him  if  the  order 
Is  affirmed  (See.  9,  chap.  545,  Latos 
of  1874).  Without  such  a  consent, 
therefore,  there  can  be  no  appeal 
and  no  final  judgment  entered 
upon  it.  ( Wilmote  agt  Flack,  96 
N,  r.,  512.) 

B.  Accordingly  liM,  where  a  notice 
of  appeal  contained  no  such  con- 
sent, that  nn  order  of  the  common 
pleas  affirming  an  order  of  the 
marine  court  granting  a  new  trial 
was  without  jurisdiction  and  void, 
as  was  also  a  judgment  absolute 
entered  in  the  latter  court  upon 
the  remittitur;  such  judgment  be- 
ing simply  that  of  the  appellate 
court  (mc.  48,  chap.  479,  Law%  ef 
1875;  that  conceding  where  the 


consent  had  been  omitted  by  mis- 
take, and  the  app  1  ant  in  fact 
consented,  the  notice  might  be 
amended  by  inserting  the  consent 
nunc  pro  tune,  this  could  not  be 
done  where  the  consent  was  in- 
tentionally omiltetl,  has  never  be.  n 
given,  and  has  been  persistently 
refused  by  the  appellant;  that 
jurisdiction  could  not  be  acquired 
by  an  amendment  which  faisifies 
the  facts,  and  the  option  given  to 
the  party  could  not  be  taken  away 
Under  the  guise  of  correcting  a 
mistake  or  oversight;  also  that 
the  acquiescence  of  the  appellant 
in  the  exercise  of  jurisdiction  by 
said  appellate  court  without  the 
consent  did  not  give  juri.sdiction, 
and  did  not  estop  him  from  xmis- 
ing  the  question.    (Id.) 


COURT  OP  SESSIOKa 

1.  The  court  of  sessions  has  the 
power  to  suspend  sentence  after 
conviction  and  may  at  any  time 
afterwards  pronounce  sentence 
upon  same  conviction.    (The  Path 

•    jJe  agt.  Harrington,  anU,  35.) 

2.  But  if  the  rights  or  itatut  of  the 

Erisoner  change,  as  where  when 
e  is  convictM  he  is  under  six- 
teen years  of  age  and  may  be  sen- 
tenced to  the  House  of  Refuge, 
which  woiUd  not  disfranchise  him, 
after  he  pssses  that  age  he  cannot 
be  sentenced  upon  such  convic- 
tion.   (Id.) 


CRIMINAL  TRIAL. 

1.  A  copy  of  the  evidence  before 
the  grand  jury  upon  which  indict- 
ments were  found  should  be  fur^ 
nished  the  accused  when  neces- 
sity therefor  is  shown  to  enable 
him  to  prepare  for  trials  and  the 
matter  is  one  resting  in  the  discre- 
tion of  the  court  (The  BupU 
agt  Bettou>»,  ante,  149  ) 

2.  Where  the  statements  in  an  in- 
dictment are  sufllciently  definite 
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to  Advise  defendant  of  the  charge 
against  him  he  is  not  entitled  to 
any  further  particulars.    {Id.) 

8.  Where  the  counts  for  an  offense 
such  as  grand  larceny  are  so  gen- 
eral ana  embrace  so  many  sub- 
jects of  larceny  that  they  do  not 
advise  the  de^ndant  with  suffi- 
cient distinctness  of  the  charge  in 
each  against  him,  the  sums  stolen, 
upon  the  proof  of  which  the  peo- 
ple rely,  should  be  particularly 
stated  so  that  defendant  may  l>e 
advised  of  the  precise  charges 
under  the  counts  relating  to  tne 
crime,  and  thus  be  enabled  to  pre- 
pare to  meet  them.    (Id.) 

4.  Upon  the  arraignment  of  a  pris- 
oner without  counsel  the  law 
{Code  of  Grim.  Pro.,  aec.  308)  re- 
quires that  **  he  must  be  asked  if 
he  desire  the  aid  of  counsel,  and 
if  he  does  the  court  must  assign 
counsel."  The  duty  of  assigning 
counsel  carries  w^ith  it  the  power, 
and  the  further  duty  to  do  what- 
ever is  necessary  and  proper  to  be 
done  to  enable  the  assigned  coun- 
sel to  discharge  the  trust  which 
the  court  has  devolved  upon  him. 
{The  People  agt.  WiUeU,  ante,  196.) 

6.  Where  a  prisoner  is  entirely  un- 
able to  furnish  the  mone^  to  de- 
fray the  cost  of  transcribmg  the 
stenographers'  notes,  and  counsel 
who  have  been  assigned  for  his 
defenses  deposes^  that  a  proper 
discharge  of  the  duties  devolved 
upon  him  by  the  court  requires  a 
presentation  of  the  case  to  the  ap- 
pellate tribunal,  the  court  should 
provide  the  means  necessary  to 
enable  him  to  do  that  which  the 
court  has  enjoined.    (Id,) 

6.  And  in  a  proper  case  the  court 
will  upon  motion  in  behalf  of  the 
prisoner  direct  that  a  copy  of  the 
stenographer's  notes  of  the  trial 
be  furnished  his  counsel  at  the  ex- 
pense of  the  county.    (Id,) 

7.  The  defendant  was  convicted  of 
having  taken  a  female  under  the 


age  of  sixteen^  years  for  the  pur- 
poses of  prostitution.  The  indict- 
ment charged  the  taking  for  pur- 
poses of  prostitution.  The  evi- 
dence to  support  the  indictment 
was  that  of  the  mother  of  the 
child  as  to  her  ase;  the  evidence 
of  the  girl  herself,  also  of  a  fe- 
male physician  as  to  the  physical 
condition  of  the  girl,  and  the  evi- 
dence of  two  officers  of  the  Society 
for  the  Prevention  of  Cruelty  to 
Children  as  to  the  character  oi  the 
place  kept  by  the  defendant  and 
as  to  an  interview  with  tlie  de- 
fendant On  a  motion  for  a  stay 
I>endin^  appeal,  after  reviewing 
the  evidence: 

Held,  that  although  it  may  be 
true  an  appellate  court  may  order 
a  new  trial  if  it  be  satisfied  that 
the  verdict  against  the  prisoner 
was  against  the  weight  of  evi- 
dence, or  against  the  law,  or  that 
justice  requires  a  new  trial, 
whether  any  exceptions  shall  have 
been  taken  or  not  id  the  court  be- 
low, in  this  case  the  verdict  does 
not  seem  to  be  against  the  weight 
of  evidence,  or  against  the  law,  or 
that  justice  requires  a  new  trial. 
(The  Ptople  Af^i,  PlaU,  arUe,  402.) 

8.  The  evidence  of  what  the  officers 
saw  on  the  twenty-ninlh  of  August 
was  competent,  because  the  girl 
was  there  then,  and  the  character 
of  the  place  in  which  the  girl  was 
then  being  kept  was  material  to 
show  the  object  of  the  keeping. 
(Id.) 

9.  The  character  of  the  house  being 
nuiterial,  it  having  been  shown 
what  it  was  while  the  girl  was 
there,  it  was  competent  to  prove 
what  it  had  been  both  before  and 
after  within  reasonable  limits,  and 
that  it  was  kept  l^  the  same  pro- 
prietor and  used  for  the  same 
purposes  so  as  to  show  the  char- 
acter of  the  place.    (Id,) 

10.  Both  the  mother  and  girl  testi- 
fied as  to  her  age,  and  the  statute 
allows  the  lury  to  consider  her 
appearance  m  connection  with  the 
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other  evidence  in  detennlnlng  the 
question  of  age.    (Id.) 

11.  It  is  not  necessary  to  constitute 
the  takinff  of  the  girl  by  the  de- 
fendant that  it  Was  accompanied 
by  force  and  violence.  If  the  girl 
went  to  the  defendant's  place  vol- 
untarily, and  he  Invited  her  in, 
and  allowfKl  her  to  remain  there, 
and  used  her  for  purposes  of 
prostitution,  it  would  be  a  taking 
within  the  meaning  of  the  statute. 
(Id.) 

12.  What  is  required  by  section  288 
of  the  Penal  Code,  as  to  corrobo- 
rative testimony,  is  that  there 
^ould  be  some  fact  deposed  inde- 
pendently altogether  of  the  evi- 
dence or  the  accomplice,  which, 
taken  by  itself,  leads  to  the  infer- 
ence not  only  that  a  crime  had 
been  committed,  but  that  the  pris- 
oner Lb  implicated  in  it.    (Id,) 

18.  The  false  denials  of  the  defend- 
ant are  strong  corroborations  of  a 
criminal  intent  upon  the  part  of 
the  defendant  in  the  keeping  of 
the  girl.  The  evidence  of  the  offi- 
cers show  that  the  ^rl  was  at  the 
defendant's  place  with  his  knowl- 
edge, and  that  it  was  a  house  of 
prostitution,  and  from  these  facts 
Uie  jury  might  well  infer  entirely, 
independent  of  the  girl's  testi- 
mony, that  the  defendant  was 
keeping  her  there  for  the  pur- 
poses  of  prostitution.  The  evi- 
dence of  the  mother  and  the  offi- 
cers then  showed,  independent  of 
that  of  the  girl  herself,  she  was 
under  sixteen  years  of  age,  and 
was  being  kept  by  the  defendant 
for  purposes  of  prostitution.  This 
was  evidence  of  material  facts 
leading  to  the  inference  not  only 
that  a  crime  had  been  committea, 
but  that  the  defendant  was  im- 
plicated in  it.    (Id.) 


DEED. 

See  FuAUD. 

Smith  agt  DuJiy,  ante,  340. 


DEMURRER. 

1.  The  plaintiff  as  administrator  of 
a  next  of  km  sued  defendant  for 
an  accounting  of  an  estate  he  was 
administrator  of  in  Germany,  thd 
£8sets  of  which  it  was  alleged  be 
had  brought  into  this  state  and 
converted  to  his  own  use: 

BMd,  on  demurrer,  tliat  the 
plaintiff  possecised  a  good  cause 
of  action.  (ManhaU  agt  Bre&ler, 
ante^  217.) 

2.  By  a  clerical  error  the  date  of 
plaintiff's  appointment  as  adminis* 
trator  was  written  in  the  copy  of 
the  complaint  served  on  the  de- 
fendant IB'/.H  (which  was  before 
the  intestate's  death)  instead  of 
1888  as  it  appeared  in  the  original; 
and  the  plamtiff  in  the  caption 
styled  himself  *' administrator  " 
in  place  of  "as  administrator," 
and  omitted  in  the  body  of  his 
complaint  to  state  expressly  that 
he  sued  in  his  representative  ca- 


^1^7^; 


Had,  that  a  demurrer  to  his  1^^ 
capacity  to  sue  was  not  tenable. 
(Id.) 

8.  A  demurrer  to  a  complaint  will 
be  overruled  when  the  alleged  de- 
fect is,  at  the  most,  clearly  a  tech- 
nical one  or  a  clerical  error. 
(MeCarron  agt  CaJtOl,  arUe^  805.) 


DENIAL. 

1 .  A  denial  in  an  answer  of  each  and 
every  allegation  not  hereinafter 
specifically  admitted,  controyerted 
or  denied  is  insufficient.  {J^xi^ 
et  oL  agt  Thompeon,  emU,  129.) 


DISTRICT  COURTS. 

1.  The  proceedings  in  a  district  court 
incident  to  the  application  for  the 
granting  and  the  execution  of 
the  warrant  of  attachment,  and 
the  duties  of  the  justice  and  the 
clerk  with  respect  to  those  pro- 
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ceedings,  are  now  tbe  same  as  are 
prescribed  by  tbo  district  court 
act;  but  if  we  wish  to  ascertain 
when  and  for  what  causes  an  at- 
tachment may  be  granted,  for 
what  reason  it  may  be  dissolved, 
and  what  effect  upon  the  action 
will  be  produced  by  the  vacating 
of  the  attachment,  wo  must  look 
to  article  4  of  the  Code  of  Civil 
Procedure.  {fi(M>enihal^,OTauM, 
ante,  447.) 

2.  By  section  2917  of  the  Code  of 
Civil  Procedure  the  attachment  is 
now  only  a  provisional  remedy, 
and  an  error  of  the  justice  in  re- 
gard to  such  a  remedy  will  not 
cause  the  reversal  of  the  Judgment 
if  the  action  were  properly  decided 
upon  its  merits.    (Id.) 

8.  At  present  there  is  no  remedy  for 
a  party  aggrieved  if  a  district  court 
errs  in  upholding  or  in  vacating  a 
proYisional  remedy.  The  decision 
of  the  Justice  cannot  be  reviewed 
on  appeal  (T/iw  is  adver$e  to  Lang 
agt  Marks,  tf6  ffow.,  127).    (Id.) 

4.  The  provisions  of  section  8210  and 
of  3211  of  the  Code  of  Civil  Pro- 
ceedure  in  relation  to  provisional 
remedies  in  the  district  civil  courts 
are  in  conflict    (Id.) 


DOWER 

SeeWnA., 

WhiU  agt  Kana,  ante,  882. 


EVIDENCE. 

1.  Evidence  taken  in  writing,  sub- 
scribed and  sworn  to  by  the  wit- 
ness, that  a  certain  female  child 
•'actually  and  apparently  under 
the  age  of  fourteen  years,  to  wit, 
aged  twelve  years,  was  found 
begging,  receiving  and  soliciting 
alms  "  m  a  specified  street,  estab- 
lished all  that  was  required  to 
Justify  the  commitment.  {People 
ex  ret.  Ferkereoen  agt.  The  Buten 


qf  (he  Order  of  St  Dominiek,  ante, 
182.) 

See  Criminal  Trial. 

T?te  People  agt.  Piatt,  ante^  402. 

2.  Examination  of  a  party  before 
trial  —  it  may  be  granted  in  an 
action  to  recover  property  fraudu- 
lently obtained  —  Code  of  Civil 
Procedure,  sec  870.  (Davenport 
Glucose  Affg.  Go.  agt.  Taussig,  88 
Hun,  32.) 

8.  Examination  of  a  party  before 
trial  —  what  constitutes  a  waiver 
of  the  certification  and  filing  of 
the  deposition.  (Mayer  agt. 
EhrUeh,  83  Hun,  1.) 

4.  Presumption  —  a  check  is  pre- 
sumed to  be  given  in  payment  of 
a  debt  due.  (Poueher  agt.  ScoU, 
88  Hun,  228.) 

5.  When  inadmissible  as  being  too 
remote.     (Id.) 

0.  When  an  administrator  is  do* 
barred  from  testifying  by  section 
829  of  the  Code  of  Civil  Pro- 
cedure.   (Id.) 

7.  What  testimony  of  a  party  la 
inadmissible  as  relating  to  a  per* 
sonal  transaction  with  a  deceased 
person  —  Code  of  Civil  Procedure, 
sec.  829.  (Price  agt.  Pnee,  38 
Eun,  09.) 

8.  A  Judgment  creditor  does  not 
claim  or  hold  an  interest  under 
the  debtor,  within  the  meaning  of 
section  829  of  the  Code  of  Civil 
Procedure.  (OUUes  agt.  Kreuder^ 
88  Hun,  814.) 

9.  Testimony  as  to  a  personal  trans- 
action witn  a  deceased  person  — 
Code  of  Civil  Procedure,  sec.  829. 
(KeUy  agt.  Burroughs,  83  Hun,  849.) 

10.  When  the  declaration  of  a  third 
person  is  admissible  as  against  ona 
accused  of  a  crime.  (People  agt. 
Bums,  88  Hun,  296.) 
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11.  Witness  — Lis  credibility  may 
be  impeached  by  proof  of  convic- 
tion of  any  crime.    (Id,) 

12.  Lost  will— application  for  its 
probate  —  what  proof  of  its  due 
execution  by  the  testator  must  be 

Siven  by   the   proponent.      {See 
fatter  ofBuueU,  88  Hun,  271.) 

18.  Private  way  in  a  village — when 
it  will  become  a  highwav  by  long 
use  as  such  —  what  evidence  will 
justify  a  finding  of  a  dedication 
of  a  way  to,  and  an  acceptance  of 
it  by  the  public.  (See  Barter  agt 
ViOage  qf  AUiea,  88  Hun,  005.) 

14.  A  witness  cannot  testify  as  to 
"his  impression"  of  what  "was 
said.  (See  MaUer  of  K  7.,  W,  S, 
and  B,  R,  R.  Ci?.,  88  Hun,  281.) 

15.  Contributory  negligence  —  duty 
of  a  person  approaching  a  railroad 
track  with  a  team  —  proof  of  the 
ringing  of  a  bell  required  by  sec- 
tion 61 »  2  Revised  Statutes  {^th 
ed.),  542  —  the  presumption  is  that 
the  statute  has  been  complied 
with.  {See  Ihompeon  agt  N,  T. 
a  and  H.  R.R  R.  Co.,  88  Hun, 
ItJ.) 

16.  A  party  cannot  impeach  his  own 
witness  by  proving  contradictory 
statements  made  by  him.  {See 
2Hce  agt  Drumgoote,  88  Hun,  865.) 

1  ?.  A  party  voluntarily  withholding 
evidence  will  not  be  granted  a  new 
trial,  in  order  to  enable  him  to 
introduce  it.  {See  Piice  agt.  Price, 
88  Hun,  482.) 

18.  Foreign  Judgment — when  a  de- 
cree recovered  in  foreign  liquida- 
tion proceeding  cannot  be  en- 
forcea  here  against  a  resident  of 
this  state  —  wnat  must  be  shown 
to  sustain  an  action  upon  a  foreign 
Judgment  {See  Andereon  agt. 
Haddon,  83  Hun,  485.) 

10.  When  the  deposition  of  a  witness 
taken  out  of  the  State  maj  be  read, 
although  the  witness  be  m  court — 


the  deposition  can  only  be  sap- 
pressed  by  a  special  motioa  — 
Code  of  Civil  Procedure,  sec  910L 
{See  Hedges  i^  WUUanu,  33  Hun, 
546.) 

20.  Proofs  of  death  furnished  to  an 
insurance  company  are  admissible 
in  its  favor  upon  the  trial  of  an 
action  upon  the  policy — whenthe 
parties  claiming  under  the  poHcj 
must  prove  the  cause  of  oeatlil 
{See  Ooldsdinudi  agt  Mui,  Life  Ihm, 
Co.,  88  Hun,  441.) 

21.  Murder  in  the  first  degree — ^Penal 
Code,  sec.  183,  sub.  1 — what  evi* 
dence  of  premeditation  and  ddib- 
cration  must  be  given  to  authorise 
a  submission  of  that  question  to 
the  Jury.  {See  People  ^gL  Oonrojf, 
88  Hun,  119.) 

22.  Perjury  —  requisites  of  the  in- 
dictment —  it  need  not  specify  in 
detail  the  issues  in  the  action  in 
which  the  false  testimony  was 
ffiven  —  the  testimony  is  material 
if  it  relates  to  one  of  several  facts 
constituting  the  issue  involved  — 
what  evidence  m  corroboration  of 
the  testimony  (if  the  inopeaching 
witness  is  required.  (6m  PtopU 
agt  Orimshau),  83  Hun^  505.) 

28.  Possession  of  personal  prop- 
erty—  how  far  evidence  of  title 
thereto.  {See  Smilh  agt.  Clewe,  33 
Hun,  501.) 

24.  One  tried  for  practicing  medi- 
cine without  a  license  must  prove 
that  he  has  it.  {People  agt  Ifuee, 
84  Hun,  298.) 

25.  The  authority  of  the  mstitution 
to  issue  a  diploma  must  be  proved 
by  the  party  claiming  under  it 

m 

26.  Unconstitutionality  of  a  law  of 
another  state — it  is  not  conclu- 
sively established  by  reading  a 
case  from  the  reports  of  that  state 
holding  it  to  be  unconstitntionaL 
{Id.) 
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27.  When  admiBsible  as  tending  to 
corroborate  other  testimony.  (Fe<h 
pU  agt.  Vedder,  84  Uun,  -280.) 

28b  '* Accomplice"  —  meaning  of, 
as  used  in  section  899  of  the  Code 
of  Criminal  Procedure.    {Id.) 

20.  When  the  declarations  of  a  party 
are  inadmissible  as  against  his 
assignee  for  the  benefit  of  credit- 
ors. (Vidvard  agt  iVtMra,  84 
Hun,  221.) 

80.  When  the  records  of  a  corpora- 
tion are  inadmissible  in  its  favor 
as  against  strangers.  (OretymUe 
agt.  K  r,  a  andH.  RRR  Co,, 
84  Hun,  224.) 

81.  When  a  verbal  agreement  is  not 
merged  in  a  written  contract  sub- 
sequently executed.  (Riley  agt 
JV:  F..  L  E,  andW.  R  R  Ck>.,U 
Hun,  97.) 

82.  When  the  drinking  of  liquor  in 
a  store  raises  a  presumption  that 
it  was  sold,  to  bo  drunk  there. 
{Oomrs,  of  Exem  of  Auburn  agt. 
Merekani,  84  Hun.  19.) 

83.  In  civil  actions  for  penalties  — 
the  act  of  an  agent  is  prima  Jaeie 
that  of  the  principal.  (Amerman 
agt.  KaU,  84  Hun,  126.) 

84.  As  to  whether  this  rule  holds  in 
criminal  cases.    (Id.) 

85.  Action  to  recover  a  penalty  under 
the  excise  law — what  evidence 
shows  the  liquor  sold  to  be  intoxi- 
cating. {See  Ripley  agt  MeCann, 
84  Hun,  112.) 

86.  Civil  damage  act  — 1878,  chap. 
646  —  has  no  extra  territorial 
effect  —  a  foreign  law  must  be 
proved  to  exist  {See  Ooodwin  agt 
Toung,^  84  Run,  202.) 

87.  Obstructions  in  a  street — sus- 
pension of  a  banner  across  a 
street  —  liability  of  a  village  to 
one  who  is  injured  by  his  horse 
taking  fright  at  it,  and  running 


away — when  it  may  be  shown 
that  similar  banners  have  fright- 
ened other  horses.  {Bee  Champkn 
aft  VMage  qf  Ptnn  Tan,  84 
nun,  88.) 

88.  Reformation  of  a  written  con- 
tract —  the  evidence  of  a  mistake 
must  be  clear  and  unquestionable. 
(See  BaTthoUnnew  agt.  Mercantile 
InM.  Co.,  84  Hun,  863.) 

89.  Stipulation  that  testimony  taken 
in  another  action  may  be  read  — 
construction  of  it  —  the  answer  of 
a  witness  to  a  question  as  to  his 
motive  in  testifying,  may  be  con- 
tradicted by  further  proof  offered 
by  the  party  asking  the  question. 
(Bee  Burgeee  agt.  Jv.  7  (f.  and  H 
R  R  R  Co.,tiA  Hun,  283.) 

40.  Conversion  — what  possession  is 
sufiScient  to  maintain  an  action  for 
the  conversion  of  personal  prop- 
erty. {See  Lyon  agt  Bellew,  6i 
Hun,  124.) 

41.  Promissory  note — validity  of 
one  given  by  a  husband  to  his 
wife  —  when  the  testimony  of  a 
party  is  inadmissible  under  Code 
of  Civil  Procedure,  sec.  829.  (8m 
Benedict  agt  Ihiggs,  84  Hun,  94.) 

42.  Opinion  of  a  witness,  when  it  is 
admissible  —  the  grounds  of  an 
objection  to  its  competency  must 
be  specifically  slated.  (See  Ama- 
don  agt  IngeraoU,  84  Hun,  132.) 

48.  Negligence — action  for  personal 
injunes   occasioned   by  it  —  the 

Sain  suffered  by  the  plaintiff  may 
e  considered  by  the  jury — when 
a  verdict  will  not  be  set  aside  as 
excessive.  {See  Quinn  agt.  Long 
Idand  R.  R.  Co,,  84  Hun,  881.) 

44.  Fraudulent  conveyance  of  a 
boat  —  when  a  diligent  effort  to 
take  possession,  is  sufBcient  to 
preserve  the  rights  of  the  trans- 
icree — damages  for  the  conversion 
of  a  canal  boat — opinions  of  wit- 
nesses as  to  its  value  at  different 
ports— what  offer  the  owner  was 
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willing  to  accept  cannot  be  shown. 
(See  Keller  agt.  Fdine,  34  Hun,  Id?.) 

45.  Action  to  cliarge  trustees  of  a 
manufacturing  corporation  with 
its  debts  —  the  trustees  are  not 
bound  by  a  Judgment  recovered 
against  the  company.  (See  Krqft 
agt.  OcykendaUy  ^Uun,  285.) 

46.  HabeoM  oorpue — the  sufficiency 
of  the  evidence  upon  which  the 
relator  was  committed  cannot  be 
examined  into — what  evidence 
Justifies  the  commitment  of  a 
child  as  a  vagrant —  Penal  Code, 
sec.  291.  (ike  Pettple  ex  rel.  Per- 
hereon  agt.  Si,  Dominkk,  84  Hun, 
488.) 


EXAMINATION    OP  PARTIES 
BEFORE  TRIAL. 

1.  An  examination  of  a  plaintiff, 
will  not  bo  allowed,  for  the  pur- 
pose of  discovering  what  consid- 
eration the  plaintiff  paid  for  the 
note  sued  on,  and  which  was  mis- 
appropriated by  the  party  to 
whom  it  had  been  intrusted  to 
procure  its  discount  and  return 
the  proceeds  to  the  makers.  (Frc^ 
tier  et  al,  agt.  Davide  et  a/.,  ante, 
490.) 

2.  An  examination  will  not  be  al- 
lowed in  a  case  where  a  bill  of 
discovery  could  not  be  main- 
tained.   (Fd,) 

8.  Where  the  object  for  which  the 
examination  is  sought  by  the  peti- 
tioner, is  for  the  purpose  of  dis- 
covering whether  the  plaintiffs 
can  maintain  their  cause  of  action, 
the  nature  and  number  of  their 
witnesses,  or  of  determining 
whether  the  plaintiffs  have  title 
to  the  note,  or  else  to  anticipate 
perjury,  the  application  will  be 
denied.    (Id,) 

4.  The  affidavit  required  to  procure 
an  order  for  the  examination  of  a 
party  before  trial  should  state  the 
nature  of  the  action,  and  the  sub- 


stance of  the  cause  of  action,  and 
of  the  ludgment  demanded  therein. 
An  affidavit  which  does  not  truly 
contain  these  requirements  is  in- 
sufficient {Kat^fman  agt.  J2m- 
feld,  aiUe,  444.) 

6.  Where  the  affidavit  of  the  plain- 
tiff only  showed  that  he  was  ig- 
norant as  to  whether  he  had  a 
cause  of  action: 

Held,  that  such  want  of  knowl- 
edge on  his  part  Is  no  Justification 
for  the  order.  He  should  know 
before  commencing  his  action  the 
true  cause  thereoi,  and  its  sub- 
stance should  be  set  out.    (Id,) 

See  Practicb. 

Matier  of  FUk^  ante,  433. 


EXCEPTIONa 

1.  In  an  equity  action,  certain  issues 
of  fact  were  tried  by  a  jury,  and 
on  the  trial  improper  evidence  was 
received,  under  objection  and  ex- 
ception. The  action  was  tried  by 
a  Judge  other  than  the  one  who 
presided  on  the  Juiy  triaL  A  case 
containing  the  evidence  given  on 
that  trial  was  received  in  evidence 
without  objection:  HM,  thai  the 
exceptions  taken  on  the  Jury  trial 
were  not  available  on  appeal  from 
the  Judgment;  that  by  omitting  to 
raise  the  objection  to  the  im- 
proper evidence  or  calling  the 
attention  of  the  court  thereto,  the 
objections  and  exceptions  must 
be  deemed  to  have  been  waived. 
(AmoUd  agt.  l^irmeUe,  07  If.  Z, 
65d.) 

d.  Where  exception  insufficient  to 
raise  question  on  appeal  (Set 
H(mbum  agt  Manttomerv  [Mem.], 
97  -y.  r„  617.) 


EXCISE  IiAW. 

See  OVBRSBER  OF  THK  PoOR. 

Horion   agt    Oarringtan,    ante, 
134. 


HOWARD'S  PRACTICE  REPORTa 


577 


Digest. 


EXECUTION. 

1.  It  ceases  to  be  operative  after  a 
sale  has  been  made  thereunder — 
the  attorney  issuing  it  cannot 
thereafter  withdraw  it.  {Thamca 
agt.  Bogert,  88  Hun,  11.) 

2.  Exemption  of  property  from  exe- 
cution —  the  law  or  the  forum  and 
not  that  of  the  place  of  the  de- 
fendant's residence  controls — a 
non-resident  cannot  claim  here 
the  benefit  of  a  foreign  exemption 
law.  (Buchanan  agt.  Hunt,  88 
Hun,  829.) 

8.  Docketing  of  decrees  of  a  surro- 
^te — form  of  the  execution  to  be 
issued  upon  them  —  Code  of  Civil 
Procedure,  sec.  2554.  (See  Bing- 
ham agt.  Burlingame,  88  Hun, 
211.) 

4.  Chattel  mortgage  —  failure  to  re- 
flle  it  within  the  proper  time — 
the  lien  is  restored  by  a  subse- 
quent refiling.  (See  maoan  agt 
Stanley,  88  Hun,  247.) 

5.  Execution  issued  upon  a  Jud 
ment  void  as  to  the  debtor's  ere 
itors — how  far  it  protects  an 
officer  in  making  a  levy  under  it. 
(Bodine  agt.  Thurwachterf  84 
Hun,  6.) 

6.  Summary  proceedings  to  recover 
land  by  a  purchaser  at  a  sale 
under  execution  —  Code  of  Civil 
Procedure,  sec.  2282— the  validity 
of  the  Judgment  cannot  be  collat- 
erally attacked  therein.  (See  Oet- 
ting  agt  Mohr,  84  Hun,  840.) 

7.  Where  a  chattel  has  been  re- 
plevied, it  may  not,  while  it  is  in 
the  possession  of  the  sheriff,  or, 
it  see/ne,  while  in  the  possession 
of  the\)laintifl,  awaiting  the  result 
of  the  action,  be  levied  upon  by 
virtue  of  an  execution  ap^mst  the 
defendant  in  said  action.  The 
Judgment  creditor  can  only  claim 
through  the  title  of  his  debtor, 
and  the  property  having  been  law- 
fully removed  from  the  possession 

Vol.  I  73 


of  the  latter,  and  being  held  in  the 
custody  of  the  law  for  final  adju- 
dication he  cannot  disturb  that 
custody,  but  is  confined  to  such 
remedy  as  will  not  interfere  with 
it  (First  NaU  Bk.  agt  Dunn,  97 
N.  T.,  149.) 

8.  It  eeeme,  that  the  execution  cred- 
itor in  such  case  may  proceed  in 
equity  making  all  the  nval  claim- 
ants  parties,  and  so  determine  in 
one  action  the  whole  controversy. 
(Id.) 

EXECUTORS  AND  ADMINIS- 
TRATORa 

1.  Commissions  for  the  receiving 
and  the  paying  out  of  moneys  may 
Justly  be  claimed  by  executors, 
guatdians,  trustees,  &c.,  who  have 
received  and  paid  out  assets  never 
actually  converted  into  money. 
(In  the  Estate  of  Edwin  D,  Morgan, 
deceased,  ante,  182.) 

2.  An  accounting  executor,  guard- 
ian, trustee,  &c.,  may  lawfully  be 
^nted  commissions  for  receiv- 
ing such  property,  even  when  the 

Property  so  received  remains  in 
is  hands  precisely  as  it  reached 
them.    (Id.) 

8.  In  computing  commissions  upon 
sureties  which  formed  a  part  oi  an 
estate  when  it  came  into  the  hands 
of  the  executors  —  which  have 
since  been  retained  by  them  in  the 
exercise  of  the  discretionary  au- 
thority ffiven  them  by  the  testator's 
bill,  and  which  they  are  about  to 
pass  over  to  the  trustees;  the  mar- 
ket value  of  such  securities  at  the 
time  they  came  into  the  hands  of 
the  executors  must  be  taken  as 
the  basis  for  the  one-half  "  receiv- 
ing'* commissions,  and  the  one- 
half  commissions  for  *' paying 
nut,'*  must  be  computed  upon  the 
value  of  those  securities  at  the 
time  the  decree  shall  be  entered 
upon  the  accounting.    (Id.) 

4.  An  executor  who  is  directed  to 
sell  real  estate  and  invest  the  pro- 
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ceedB  is  liable  for  damages  to  the 
aggrieved  party,  unless  he  per- 
forms his  duty  f  aithf  ullv,  although 
the  time  and  manner  of  sale  is  left 
to  his  discretion.  (Haiffht  agt. 
Brialnn,  ante,  199.) 

:5.  In  such  a  case  the  surrogate  has 
no  jurisdiction  in  |in  action  or 
special  proceeding  to  recover  such 
damages.    (I<L) 

S,  Section  814  of  the  Code  of  Civil 
Procedure  allows  an  action  to  be 
maintained  in  the  name  of  the 
.party  interested  against  the  sure- 
ties of  such  executors  for  such 
neglect  of  duty  upon  leave  being 
granted  by  the  supreme  court 

*7.  Proceedings  before  the  surrogate 
have  not  b^n  prescribed  for  such 
a  breach  of  the  bond.    {Id.) 

^.  An  administrator  appointed  in  a 
foreign  country  upon  comine  into 
this  state  with  assets  may  be  re- 
quired to  account  in  his  character 
of  trustee,  to  one  entitled  to  a  dis- 
tributive share,  without  takingout 
letters  here.  (MarahaU  agt.  Bret- 
Ur,  ante,  217.) 

!9.  The  plaintiff  as  administrator  of 
a  next  of  kin  sued  defendant  for 
an  accounting  of  an  estate  he  was 
administrator  of  in  (Germany,  the 
assets  of  which  it  was  alleged  he 
had  brought  into  this  state  and 
converted  to  his  own  use: 

HeUL^  on  demurrer,  that  the 
plaintiff  possessed  a  good  cause 
of  action.    (Id) 

10.  Bv  a  clerical  error  the  date  of 
plamtiff's  appointment  as  adminis- 
trator was  written  in  the  copy  of 
the  complaint  served  on  the  de- 
fendant 1873  (which  was  before 
the  intestate's  death)  instead  of 
1888  as  it  appeared  in  the  original ; 
and  the  plaintiff  in  the  caption 
styled  himself  '*  administrator  "  in 
place  of  "  as  administrator,"  and 
omitted  in  the  body  of  his  com- 
•plaint  to  state  expressly  that  he 


sued    in   his   representatlTe 
pacify: 

Hdd,  that  a  demurrer  to  his 
legal  capacity  to  sue  was  not  ten- 
able,   (id.) 

11.  In  a  proceeding  by  the  receiver 
of  taxes  to  enforce  the  payment  of 
a  tax  of  $2,620,  in  the  year  1881, 
on  an  assessment  of  $100,000  le- 
gally imposed  upon  an  adminis- 
trator of  a  deceased  person,  the 
administrator  set  up  that  the  de- 
ceased resided  and  died  out  of 
the  state,  but  had  some  personal 
effects  here  when  he  died  ;  that  he 
had  no  notice  of  any  tax  upon  the 
lists  in  this  city,  supposing  the  de- 
ceased could  not  be  taxra  in  this 
state ;  that  the  inventory  of  the 
estate,  filed  in  the  surrogate's  office 
in  New  York  county,  showed 
$49,068.81  of  assets  after  payment 
of  debts  upon  which  the  tax  !e- 
gslly  chargeable  would  be  $1,810 : 

Imd,  that  the  tax  having  been 
imposed  before  the  estate  h^  been 
settled  by  the  surrogate's  decree, 
it  was  the  duty  of  the  respondent, 
before  making  the  distribution 
under  it,  to  ascertain  what  the  lia- 
bilities under  it  were,  whether  for 
taxes  or  otherwise ;  that  it  was 
too  late  to  question  the  quanium 
of  tax,  and  that  no  case  was  shown 
for  either  legal  or  equitable  inter- 
ference {AMrmin^  8,  C,  67  IKno., 
118).  {MeMah(m^Jone$/;^fUe^iO.) 

12.  Commissions,  at  the  rates  fixed 
by  the  statute,  are  allowed  only  by 
an  order  of  the  court  on  the  settle- 
ment of  the  executor's  account, 
but  the  right  to  such  commissions 
cannot  be  withheld  by  the  court 
except  in  certain  cases,  as  where 
specific  compensation  is  provided. 
(Matter  cf  the  Bttate  of  wUUam  R 
WMng,  deceased,  ante,  827.) 

18.  Where,  on  .lanuary  14, 1834,  let- 
ters testamentary  were  issued  to 
three  executors,  and  on  July  15, 
1884,  one  of  such  executors  died, 
after  having  acted  up  to  that  time, 
the  estate  amounting  to  more  than 
$100,000: 
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MMj  that  on  the  final  account- 
ing three  full  commissions  should 
be  allowed  and  apportioned  among 
them,  according  to  the  services 
rendered  by  each  executor.     (Id,) 


EXTRA.  ALLOWANCE. 

L  In  an  action  brought  under  section 
1902  of  the  Code  of  Civil  Proced- 
ure, by  an  administrator  lo  recover 
compensation  for  the  death  of  a 
son  of  the  deceased  father,  in  a 
difficult  and  extraordinary  case, 
an  extra  allowance  may  be  made, 
and  should  be  computed  not  upon 
the  amount  of  the  verdict  only, 
but  upon  such  amount  witli  in- 
terest added  from  the  date  of  the 
death.  {Bord  agt  iV.  T.  0,  and 
H.JIRR  Co.,  ante,  1.) 

8.  In  actions  of  this  character  "  the 
sum  recovered"  is  not  only  the 
amount  of  the  verdict,  which  re- 
presents only  the  judgment  of  the 
jurv  as  to  what  would  be  a  "  fair 
and  Just  compensation  for  the  pe- 
cuniary injuries  "  to  the  plaintiff, 
but  also  tne  interest  upon  such 
amount  from  the  date  of  the  death. 
(Id.) 

0,  That  such  interest  is  required  bv 
express  statutory  enactment  (Cade 
of  VwU  Procedure,  see.  1904)  to  be 
added,  does  not  make  such 
addition  anything  other  or  dif- 
ferent than  a  part  of  ''the  sum 
recovered."    (Id.) 


FALSE  REPRESENTATIONS. 

1.  An  action  founded  upon  fraud 
and  deceit  of  defendant  cannot  be 
maintained  in  the  absence  of  proof 
that  the  defendant  believe<l,  or  had 
reason  to  believe,  at  the  time  he 
made  them,  that  the  representa- 
tions made  by  him  were  false,  and 
for  that  reason  fraudulently  made, 
or  unless  it  be  shown  that  he  as- 
sumed, or  intended  to  convey  the 


impression,  that  he  had  actual 
knowledge  of  th6ir  truth,  though 
conscious  that  he  had  no  such 
knowledge.  (Doty  agt.  Oam^bdi, 
ante,  lOi.) 

FEES. 

See  Rbfbrrbs. 

Littie  agt.  I4fnch,  ante,  95. 


FRAUD. 

1.  Although  it  is  not  enough  to  in- 
duce a  court  of  equity  to  interfere 
to  show  that  a  bargain  is  hard  and 
unreasonable,  nor  does  mere  inade- 
quacy of  consideration  alone  form 
a  ground  for  equitable  relief;  yet 
there  are  cases  where  there  is 
no  positive  evidence  of  fraud,  in 
which  the  inequality  of  the  bar- 
gain is  so  gross  tmit  the  mind 
cannot  resist  the  inference,  that 
though  there  be  no  direct  evidence 
of  fraud,  such  a  bargain  must  have 
been  in  some  way  improperly  ob- 
tained. (Smith  agt  jDuffif,  ante, 
840.) 

2.  In  such  cases  a  court  of  equity 
will  avoid  a  bargain,  not  merely 
on  account  of  its  gross  inequality, 
but  because  that  inequality  fur- 
nishes the  most  vehement  pre- 
sumption of  fraud.    (Id.) 

See  AtT  ACHHBNT. 

Vteior  agt  Henlein,  ante,  159. 


GENERAL  TERM. 

1.  Where,  in  answer  to  appeal  from 
surrogate's  decree,  the  respondent 
alleges  errors  in  portions  of  the 
decree  not  appealed  from,  the 
general  term  has  jurisdiction  to 
review  and  to  reverse  those  por- 
tions, a  separate  appeal  is  not 
necessary  ^Oode  of  Civil  Procedure, 
see.  2587).    (See  Freeman  agt.  Grit, 

96  -y.  r,  68.) 
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GUARANTY. 

1.  The  defendants,  representing  a 
corporation,  recited  in  their  pro- 
spectus tliat  its  whole  capital  stock 
had  been  issued  to  them  in  pay- 
ment for  certain  property,  and  that 
they  bad  made  an  agreement  to 
place  9,000  shares  of  the  stock  in 
the  hands  of  a  trustee  who  had 
ordered  the  sale  of  6,000  shares, 
which  were  offered  at  the  mini- 
mum price  of  fifty  dollars  per 
share.  The  plaintiff,  who  sub- 
scribed for  60t)  shares,  received  a 
collateral  guaranty  from  defend- 
ants that  they  would,  at  a  future 
time,  in  case  he  was  dissatisfied 
with  his  purchase,  take  the  same 
off  his  bands.  In  this  action  to 
recover  back  the  moneys  paid  upon 
the  subscription : 

Held,  that  each  subscriber  to  a 
portion  of  the  6,000  shares  had  a 
right  to  require  that  each  one  of 
his  co-subscribers  should  be  a  re- 
liable subscriber,  that  is,  an  abso- 
lute subscriber,  not  possessing 
such  a  collateral  agreement  as  that 
given  to  plaintiffs;  and  that  the 
agreement  in  question  not  having 
been  disclosed  to  all  the  parties 
subscribing  for  the  stock,  was 
illegal  and  cannot  be  enforced. 
(Meyer  agt  EUUr,  ante,  299.) 


HABEAS  CORPUS. 

1.  A  female  child,  under  fourteen 
years,  who  was  committed  by  a 
police  magistrate  for  violation  of 
section  297  of  the  Penal  Code,  to 
an  institution  authorized  by  law 
to  receive  and  take  charge  of 
minors,  was  discharged  on  writs 
of  habeas  earpue  and  certiorari  by 
the  judge  issuing  the  writs,  thougn 
the  commitment  was  not  claimed 
to  be  either  informal  or  defective: 
Held,  that  the  judge  issuing  the 
writs  could  not,  by  means  of  them, 
review  the  hearing  had  before  the 
committing  magistrate,  and  de- 
termine wnether  he  had  or  had 
not  acted  upon  suflScient  evidence 
in  making  the  order  of  commit- 


ment (pBople  ex  reL  Pprkenom 
M:t.  The  Bitten  of  the  Order  of  St. 
iSomnick,  ante,  VJ2.) 

2.  The  sufl9ciency  of  the  evidence 
upon  which  the  relator  was  com- 
mitted cannot  be  examined  into. 
(Pisople  ex  reL  Perkersoen  agt  ^ 
Dominuk,  34  Hun,  463.) 

8.  What  evidence  Justifies  the  com- 
mitment of  a  child  as  a  vagrant- 
Penal  Code,  sec.  291.    {Id,) 

4.  What  questions  may  be  exam- 
ined upon  the  return — questions 
settled  by  a  court-martial  cannot 
be  re-examined.  {Pasmle  ex  reL 
Frey  agt  Warden  Jf,  T.  Co.  Jaa, 
84  Hun,  398.) 

5.  An  order  directing  a  further  n- 
turn  to  a  writ  of  habeas  corpus  or 
certiorari,  issued  under  the  Code 
of  Civil  Procedure  {sees,  2015  «f 
9eq.\  to  inquire  into  the  cause  of 
detention  of  a  person,  is  not  ap- 
pealable {sec.  2058) ;  and  the  general 
term  of  the  supreme  court  nas  no 
authority  to  review  it  (i»  rs 
Larson,  9Q  If.  F.,  881.) 


HIGHWAYa 

1.  Where  a  person  has  seized  animals 
under  the  highway  act  {Loks  of 
1867,  eAop.  814),  and  instituted  pro 
ceedings  under  the  statute  before 
a  justice,  the  owner  cannot  maio- 
tam  an  action  of  replevin  to  re- 
cover their  possession,  and  if  be 
does,  the  defendant  may  show 
what  was  litigated  before  the  jus- 
tice to  establish  his  right  to  seise 
and  hold  the  animals  as  a  dor  to 
the  action  to  recover  the  posses- 
sion of  them.  {Orvpsy  agt  Fisrrj/, 
ante,  40.) 

2.  In  proceedings  under  chapter  19, 
title  10  of  the  Code  of  Civil  Pro- 
cedure, relating  to  an  aoimal 
straying  upon  the  highway,  where 
the  person  to  whom  the  precept 
was  directed  by  name  is  personally 
served  or  appears  and  answers,  tlie 
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theory  of  the  statute  Is  to  give  him 
dama^t  where  he  succe^  upon 
the  trial  of  the  issue  only  when  the 
seizure  is  found  to  be  malicious 
and  without  probable  cause,  and 
only  then  in  the  special  proceeding 
where  the  issue  is  decided  in  his 
favor.  All  the  issues  are  to  be 
determined  in  one  special  proceed- 
ing, and  not  a  part  tried  in  a  spe- 
cial proceeding  and  a  part  in  an 
action.  {Millard  agt.  Severance, 
anU,  521.) 

8.  Where,  as  in  this  case,  the  precept 
was  directed  to  the  plaintiff  in 
this  action  by  his  name  and  he  was 
personally  served,  and  he  appeared 
and  answered,  unless  the  justice 
foimd  that  the  seizure  was  mali- 
cious and  without  probable  cause, 
he  was  not  entitled  to  recover  any 
damages  under  the  statut'*  as  sec- 
tion \i\OS  expressly  excludes  him 
from  maintaming  such  an  action. 
(Id.) 

HUSBAND  AND  WIPE. 

1.  Husband  and  wife  have  the  ca- 
pacity to  enter  into  a  contract  of 
copartnership  for  the  purpose  of 
carrying  on  a  trade  or  business, 
and  contracts  made  by  such  a  firm 
are  enforceable  a^inst  the  wife's 
estate.  This  is  adverse  to  Fairlee 
agt.  Bloomiiwdale  (67  How.,  292). 
(&rajr  agt  Kinney,  ante,  59.) 


INDICTMENT. 

1.  It  was  not  intended  by  the  provi- 
sion of  the  Code  of  Criminal  Pro- 
cedure (mc  273),  aliolishing  exist- 
ing forms  of  pleading  in  criminal 
actions,  to  set  aside  the  judicial 
construction  theretofore  given  to 
the  language  usually  employed  in 
such  pleaaings;  its  true  office  is 
to  abrogate  the  technical  rules 
formerly  governing  such  plead- 
ings, and  to  substitute  simpler 
forms  and  a  more  liberal  interpre- 
tation.    (People  agt.    Conroy,  97 


2.  In  an  indictment  under  said  Code 
for  murder  in  the  first  degree  it  is 
not  necessary  thdt  the  particular 
intent  with  which  the  homicide 
was  committed  shall  be  set  forth ; 
it  is  sufficient  to  allege  that  it  was 
done  feloniously,  with  malice 
aforethought,  and  contrary  to  the 
form  of  the  statute  (Code  of  Grim. 
Pro,,  seoi,  275,  284).    (Id.) 

8.  The  question  as  to  whether  the 
crime  was  committed  under  such 
circumstances,  with  reference  to 
intent,  as  to  make  it  murder  in  the 
first  degree  within  the  statutory 
definition  (Penal  Code,  eee.  183),  is 
one  of  fact,  determinable  by  the 
Jury.    (Id,) 

4.  n  eeeme  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.    (Id) 

6.  The  objection  that  an  indictment 
does  not  conform  to  the  require- 
ments of  the  Code  of  Criminal 
Procedure  {aee$.  275, 276)  may  only 
be  taken  by  demurrer  (jSece.  321, 
323).    (Id.) 

6.  The  common-law  remedy  by  in- 
dictment against  a  person  keeping 
a  bawdy-house  was  not  abolished 
or  superseded  by  the  provision  of 
the  Code  of  Criminal  Procedure 
as  to  disorderly  persons  (See.  899). 
(PeopU  ex  reL  Agt.  Sadler,  97  -Y. 
j;,146.) 


INJUNCTION. 

1.  In  an  action  in  the  nature  of  a  quo 
warranto,  an  injunction  will  never 
be  issued  in  this  state  pendente  li.e 
restraining  the  party  in  possession 
of  the  office  from  exercising  the 
functions  thereof.  (The  Pe^ole  ex 
rel.  Demaresi  et  ai.  agt  Farley  et 
aL,  ante,  71.) 

3.  A  court  of  equity  can  restrain 
public  bodies  and  public  officers 
from  making  a  corrupt  appoint- 
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ment  to  an  office  to  the  prejudice 
of  the  public,  aod  so  to  do  is  not 
controlling  the  discretion  of  a  leg- 
islative body.  (RooaeveU  and  othert 
agt.  Th^  Mayor  of  New  York  and 
cSters,  anU,  205.) 

8.  The  power  of  appointing  and  con- 
firming a  commissioner  of  public 
works  and  corporation  counsel  of 
the  city  of  New  York  is  a  trust 
conferred  on  the  mayor  and  board 
of  aldermen,  and  the  method  of 
exercising  this  trust  is  subject  to 
the  control  of  the  courts,  which 
will  interfere  on  sufficient  allega- 
tions that  such  trust  is  about  to  be 
used  corruptly  or  influenced  by 
bribery,  though  the  appointment 
might  be  legal,  yet,  if  tainted  by 
a  charge  of  corruption  or  bribery, 
the  court  will  have  a  right  to  inter- 
fere on  that  ground  and  restrain 
a  breach  of  trust  by  injunction. 
(Id.) 

4.  An  injunction  should  not  be 
granted  on  affidavits  alone,  and 
without  a  complaint.    (Id,) 

6.  In  an  action  brought  by  the  proper 
party,  in  which  action  sufficient 
facts  are  properly  alleged,  an  in- 
junction restraining  an  illegal  or 
corrupt  appointment  to  a  public 
office  may  be  issued.    (Id.) 

0.  Where  as  in  this  case  the  allega- 
tions that  the  mayor  and  aldermen 
were  about  to  act  corruptly  were 
made  on  information  and  belief, 
the  affiant  not  giving  the  sources 
of  his  information  nor  the  grounds 
of  his  belief,  and  not  stating  who 
the  persons  were  who  were  to  be 
corruptly  appointed  and  con- 
firmed, but  referring  to  them  by 
the  vague  appellation  of  **  certain 
persons:" 

HeCd,  that  the  allegations  were 
too  indefinite  and  uncertain  to 
sustain  an  injunction.  The  mere 
allegation  that  there  is  a  corrupt 
bargain  and  conspiracy,  unless 
sustained  by  other  facts,  amounts 
to  nothing,  and  is  only  a  conclu- 
sion.   (Td.) 


7.  In  March,  1876,  the  plaintiff  herein 
was  the  owner  of  a  large  number 
of  bonds  of  the  Pacific  Railroad  o& 
Missouri,  purporting  to  be  secured 
by  a  mortgage  known  as  the  third 
mortga^  upon  the  property  of 
said  railroad.  At  this  time  an 
action  in  which  one  George  R 
Eetchum  was  plaintiff,  was  pend- 
ing in  the  United  States  circuit 
court  for  the  eastern  district  of 
Missouri  to  foreclose  this  third 
mortgage.  Certain  stockholders 
intervened  in  said  foreclosure  suit, 
and  filed  an  answer  and  cross-bill 
alleging  collusion  and  fraud  on  the 
part  of  the  directors  and  managers 
of  said  Pacific  railroad  in  the  issna 
of  said  bonds,  and  in  the  mort- 
gage made  to  secure  the  payment 
thereof.  (Oarruon  agt.  Marie  and 
others,  ante,  848.) 

8.  Defendants  herein,  acting  as  a 
committee  of  stockholders,  own- 
ing and  possessing  in  their  own 
right,  or  in  trust  for  others,  a  \MTge 
number  of  shares  of  the  capital 
stock  of  the  said  Pacific  railroad, 
in  March,  1870,  applied  to  the  said 
United  States  circuit  court  to  be  sl- 
lowed  to  intervene  and  defend  the 
said  foreclosure  suit  on  their  own 
behalf,  and  in  behalf  of  all  other 
stockholders.  Plaintiff  herein,  on 
his  own  application  was  made  a 
co-complainant  in  the  foreclosure 
suit.    (Id.) 

0.  Defendants  herein,  under  an 
arrangement  with  the  plaintiff 
herein,  ceased  all  opposition  to 
the  foreclosure  suit  ana  consented 
to  a  decree  of  foreclosure,  which 
decree  was  entered  on  the  6th  of 
September,  1876.    (Id.) 

10.  The  property  of  the  said  Pacific 
nulroad  was  sold  under  said  decree 
on  the  sixth  of  September  follow- 
ing, and  bid  in  for  $3,000,000.  by 
Baker,  the  solicitor  of  said  Pacific 
railroad,  for  a  combination  of 
bond-holders  who  acted  in  opposi- 
tion to  the  plaintiff  herein.    (Id.) 

11.  Defendants  herein,  at  once  re- 
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solved  to  resist  the  decree  of  fore- 
closure and  sale  thereunder,  and 
to  take  all  legal  means  in  their 
power  to  set  the  same  aside.  They 
opposed  the  confirmation  of  the 
sale,  and  in  said  month  of  Septem- 
ber, applied  to  the  said  circuit 
court  for  liberty  to  intervene  to 
set  aside  the  decree  of  June  6. 
18r(Sj  and  the  sale  thereunder,  and 
for  libertv  to  demur,  answer,  plead 
or  appeal,  as  advised.    {Id.) 

12.  In  March,  1877,  at  a  meeting  of 
stockholders  held  at  St.  Louis,  de- 
fendants herein,  by  means  of  stock 
owned  and  controlled  by  them  pro- 
cured several  of  themselves  to  be 
elected  officers  and  directors  of 
said  Pacific  railroad;  and  there- 
after caused  to  be  taken  and  prose- 
cuted an  appeal  in  the  name  of 
said  Pacific  railroal  to  the  supreme 
court  of  the  United  States  from 
the  said  decree  of  foreclosure, 
,  which  appeal  was  decided  in  the 
^  October  term  of  1879  (Facific  B. 
R  agt  KeUham,  101  U,  8,  K,  289). 
(Id.) 

18.  The  court  held  that  there  was  no 
error  which  could  be  corrected  on 
appeal  from  the  decree,  but  that  a 
rearess  of  grievances  must  be 
obtained,  if  any  there  were,  bv 
application  to  the  court  in  which 
said  decree  was  made.    (Id,) 

14.  Thereafter,  in  1880,  the  defend- 
ants herein  caused  a  suit  to  be 
commenced  in  the  name  of  said 
Pacific  railroad  against  the  plain- 
tiff herein  and  other  parties,  to  set 
aside  said  foreclosure  and  sale  and 
have  the  said  third  mortgage  and 
third  mortgage  bonds  set  aside  as 
fraudulent  and  void.  A  demurrer 
was  interposed  to  the  bill  of  com- 
plaint, which  was  sustained  by  the 
said  United  States  circuit  court(/d.) 

15.  An  appeal  was  taken  to  the  su- 
preme court  of  the  United  States. 
The  decision  of  the  court  below 
was  reversed  (111  U,  8,  R,  505), 
and  the  cause  was  remanded  to 
the  said  circuit  court  with  direc- 


tions to  overrule  the  demurrer, 
with  costs,  and  to  take  such  fur- 
ther proceedings  in  the  suit  as 
should  be  proper  and  not  incon- 
sistent with  the  opinion  of  said  su- 
preme court  The  court  held  that 
the  said  bill  of  complaint  was,  in 
substance  and  effect,  a  continua- 
tion of  the  said  Ketcham  fore- 
closure suit.    (Id.) 

10.  In  1878,  the  defendants  herein 
commenced  an  action  in  the  su- 
perior court  of  the  citjr  of  New 
York  against  the  plan  tiff  herein, 
to  recover  $8,600,000  with  interest 
from  the  24th  of  October,  187(5,  on 
the  ground  that  in  1870  he  agreed 
with  them  to  organize  a  successor 
company  to  the  said  Pacific  rail- 
road, and  give  them  in  exchange 
for  thirty-six  thousand  shares  of 
the  capital  stock  of  that  company 
a  like  number  of  shares  in  such 
successor  company,  they  alleging 
in  their  verified  complaint  that 
plaintiff  herein  agreed  to  do  this 
in  consideration  of  the  relinquish- 
ing by  them  of  all  further  opposi- 
tion to  the  Ketcham  foreclosure 
suit.  They  averred  in  their  said 
complaint,  that  without  their  co- 
operation and  consent  the  said 
decree  of  foreclosure  and  sale 
would  not  then  have  been  made. 
By  consent  of  parties  this  action 
was  referred  to  Hon.  Thbodorb 
W.  DwiGHT  to  hear  and  determine. 
The  trial  before  the  said  referee 
was  commenced  and  prosecuted 
before  him  until  the  24th  of  May, 
1884,  when  it  was  suspended  until 
December  19, 1884.    (Id) 

17.  This  action  Was  commenced  to 
restrain  the  defendants  herein 
from  further  prosecuting  the  trial 
of  the  action  in  the  said  New 
York  superior  court,  until  the  said 
action  pending  in  the  said  United 
States  circuit  court  for  the  eastern 
district  of  Missouri  shall  have 
been  finally  determined.  A  pre- 
liminary injunction  having  been 
granted  on  motioa  of  plaintiff  to 
continue  such  injunction  pendente 
lite: 


SM 


HOWARD'S  PRACrnCK  BEPOKTa 


Digest 


Hdd^  that  this  court  has  un- 
doubtedly power  to  restrain  par- 
ties from  proceeding  with  actions 
in  other  courts  of  this  state, 
whether  they  be  such  as  under 
the  former  aiTision  would  have 
been  known  as  actions  at  law  or 
suits  in  equity. 

Hdd,  that  the  facts  established 
a  clear  case  for  the  interposition 
of  a  court  of  equity  to  prevent  iu- 
lustice  and  wrong,  and  that  the 
injunction  should  be  continued 
pendente  Uie. 

Held,  that  the  suits  and  legal 
proceeding  of  the  defendants 
herein  bemg  glaringly  inconsist- 
ent and  contradictory,  they  hav- 
ing elected  in  the  first  instance  to 
rescind  their  alleged  contract 
with  the  plaintiff  herein,  they 
should  be  required  first  to  pro- 
ceed with  the  suit  grounded  upon 
that  election. 

Held^  that  upon  the  facts  ap- 
pearing in  the  motion  papers, 
the  proper  course  of  the  plaintiff 
was  to  bring  an  action  for  relief, 
and  not  to  apply  in  the  New  York 
superior  court  'case,  for  a  stay  of 
proceedings.    (Id.) 

18.  Section  772  of  the  Code  of 
Civil  l*rocedure,  prescribing  what 
Judges  may  make  orders  out  of 
court  without  notice,  with  indif- 
ference as  to  the  particular  court 
in  which  the  action  may  be,  does 
not  apply  to  injunction  orders,  in 
respect  to  which  the  special  pro- 
vision contained  in  section  606 
controls.  ( Tfie  People  ex  rel.  Boose- 
velt  and  others  agt  £!dson,  ante, 
482.) 

19.  A  Judge  of  the  court  of  common 
pleas  is  not  a  county  Judge,  and 
has  not  the  power  of  one,  within 
the  meaning  of  section  606,  pro- 
viding that  an  injunction  order 
can  only  be  (panted  by  a  Judge  of 
the  court  where  the  action  is,  or 
by  that  court,  or  by  a  county 
Judge.    (Id.) 

20.  A  Judge  of  the  common  pleas 
has  not  power,  therefore,  to  grant 


an  injunction  order  in  an  action 
in  the  superior  court,  and  a  person 
violating   such   an  order  is  not 

ailty  of  contempt  {Baierwimg  & 

[,anU,2S\y.    {Id,) 


a, 


21.  An  injunction  may  be  issued 
upon  attldavit  without  a  com- 
plaint The  state  courts  have  no 
auUiority  to  issue  an  injunction  to 
prevent  an  infringement  of  a  pat- 
ented invention.  The  courts  of 
the  United  States  are  invested 
with  exclusive  jurisdiction  over 
that  subject,  ana  it  cannot  be  ex- 
ercised by  the  courts  of  the  states. 
{The  Qmtinenial  Store  Serdee  Co, 
agt.  Clark  and  othert^  anU, 
4tf7.) 

22.  Where  an  injunction  has  been 
issued  upon  affidavits,  which  show 
the  controverted  fact  upon  which 
the  disposition  of  the  litigation 
will  probably  be  requured  to  de- 
pend to  be  the  title  of  certain  pat^ 
ents,  and  it  is  deemed  to  be  too 
uncertainly  presented  to  be  dis- 
posed of  on  affidavits,  a  reference 
IS  authorized  by  section  1015  of 
the  Code  of  Civil  Procedure,  upon 
which  the  evidence  may  be  orally 
produced  before  the  referee  affect- 
ing the  rights  of  the  parties. 
(Id.) 

See  CONTKKPT. 

BooseveU  agt  Meon,  ante,  281. 


INSURANCE  (LIFE). 

1.  Though  a  life  insurance  company 
may  reinstate  a  certificate  of  mem- 
bership after  it  has  been  forfeited, 
so  far  as  its  own  rights  were 
affected,  yet  where  the  holders  of 
other  certificates  have  been  bene- 
fited by  such  forfeiture,  b^  the 
very  terms  of  the  certificate  itself, 
the  company  cannot,  without  their 
consent,  deprive  them  of  the  bene- 
fits thus  accruing  Ifjr  the  terms 
of  their  contract  (MUUffan  s^ 
Qoddard,  ante,  877.) 
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INTEREST. 

1.  Where  the  services  for  which  the 
suit  was  brought  were  rendered 
ou  special  request  of  defendant's, 
and  were  to  be  paid  for,  the  pay 
is  due  when  such  services  were 
performed,  and  after  such  time  in- 
terest  should  be  allowed.  (Bur- 
lingame  agt.  GerUrcU  Hailroad  Com- 
pany of  Minnesota^  ante,  47b.) 

See  Extra  Allowance. 

Bord  agt.  K  T,  0.  andKRR 
Co,,  ahie,  1. 

SeeWiLh, 

In  the  SSetaie  of  Morgan  JL  Sav- 
age, ante,  879. 


JOINDER  AND  NON-^TOINDER 

1.  A  bill  against  the  personal  repre- 
sentatives of  a  deceased  person  to 
impress  a  lien  upon  the  decedent's 
real  estate  cannot  be  Joined  with 
an  action  under  the  statute  against 
his  heirs  and  their  grantees  (Hay- 
teard  agt.  McDonald  et  cU.,  ante, 
229.) 

JUDGMENT. 

1.  Foreign  jude:ment — when  a  de- 
cree recoverea  in  foreign  liquida- 
tion proceedings  cannot  be  en- 
forced here  against  a  resident  of 
this  state.  {Anderson  agt  Had- 
don,  33  Ihtn,  435.) 

2.  What  must  be  shown  to  sustain 
an  action  upon  a  foreign  judg- 
ment.   (Id,) 

8.  Foreign  judgment  —  when  valid 
although  the  summons  was  not 
personally  served.  {Huntley  agt. 
Bak^,  83  Hun,  57a) 

4.  Error  in  the  proof  of  service  of  a 
summons — when  immaterial  {Id.) 

5.  Domicile — how  determined.  {Id,) 

6.  Motion  to  vacate  a  judgment  be- 

VOL.  I         74 


cause  of  fraud  — when  it  may  be 
made  by  one  not  a  party  to  it. 
{MarshflU&gi,  MeGee,  33  Hm,  354.) 

7.  When  the  application  need  not 
be  made  within  two  years  from 
the  filing  of  the  judgment-roll  — 
Oodeof  pivil  Procedure,  sec.  1890. 
{Id,)  , 

8.  Estoppel  —  a  judgment  is  a  bar, 
not  only  as  to  matters  considered 
and  decided,  but  as  to  those  which 
might  have  been  litigated  and  de- 
termined. {Pray  agt.  Hegeman, 
83  Hun,  358.) 

9.  Partition  —  provision  in  an  intcr- 
locutorjr  decree  for  the  protection 
of  the  interests  of  contingent  re- 
maindermen —  an  error  in  the 
judgment  confirming  the  sale,  as 
to  the  disposition  of  the  proceeds 
thereof,  will  not  affect  the  title  of 
a  purchaser — a  trust  fund  need 
not  always  be  paid  into  court. 
{See  Rockwell  agt.  Decker,  88  Hun, 
848.) 

10.  Usury-— to  constitute  it  the  agree- 
ment to  pay  excessive  interest 
must  be  an  absolute  one — judg- 
ment in  partition  —  effect  thereof, 
on  the  rights  of  mortgagees  who 
are  parties  thereto  as  between 
each  other.  {See  Home  In$,  Co, 
agt.  Dunham,  83  Hun,  415.) 

11.  A  ^judgment  only  concludes  the 

Sarties  as  to  the  issues  actually 
ecided.  {See  Jackson  agt.  St, 
Paul  Fire  and  Marine  Ins,  (Jo.,  83 
Hun,  80.) 

12.  Judgment  of  foreclosure  and 
for  any  deficiency  arising  on  a 
sale  —  when  a  judgment  for  de- 
ficiency mav  be  entered  without  a 
sale.  {See  SieweH  agt.  Hamiel,  83 
Hun,  44.) 

18.  Docketing  of  decrees  of  a  surro- 
gate— form  of  the  execution  to 
be  issued  upon  them  —  Code  of 
Civil  Procedure,  sec.  2554.  {See 
Bingham  agt.  Burlingame,  83  Hun, 
211.) 
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14.  Dissolvinj^  manuige — effect  of 
on  dower  rights. 

15.  Practice  —  a  judgment  entered 
in  pursuance  of  a  decision  of 
the  court  of  appeals  cannot  be 
altered  by  the  supreme  court  — 
when  a  supplemental  complaint 
may  be  filed  after  such  a  judg- 
has  been  entered.  (iHark  agt. 
Maekin,  34  Hun,  345.) 

KS.  Action  to  charge  trustees  of  a 
manufacturing  corporation  with 
its  debts  —  the  trustees  are  not 
bound  by  a  judgment  recovered 
against  the  company.  (See  Kntft 
agt.  CoykendaU,  34  //tin,  285.) 

17.  Trover — a  judgment  and  an 
imprisonment  tbereund^  without 
satisfaction  does  not  vest  title  to 
properly  in  a  wrong-doer.  {8ee 
OofAgL  Craven,  34  JETuit,  150.) 

18.  Summary  proceedings  to  recover 
land  by  a  purchaser  at  a  sale  under 
execution — Code  of  Civil  Proced- 
ure, sec.  22H2  —  the  validitv  of  the 
iudgment  cannot  be  attacked  col- 
laterally therein.  (See  OeiHng  agt 
Mohr,  34  Hun,  340.) 

19.  Power  of  the  courts  to  allow 
amendments  to  be  made  nunc  pro 
tune — Code  of  Civil  Procedure, 
sec.  723.  (See  Tobin  agt  Carjf,  34 
Hun,  431.) 

20.  Irregularity  in  the  form  of  a 
verdict  —  when  the  erroneous  por- 
tion should  be  disregarded  and  a 
proper  judgment  entered.  {See 
JPi^et  agt.  StoekweU,  34  Hun,  373.) 

21.  The  failure  of  an  executor  to 
pay  over  money  as  required  by 
the  terms  of  a  decree,  is  punish- 
able as  a  contempt  —  Code  of  Civil 
Procedure,  sees.  2552,  2555.  (See 
MaUer  of  Snyder,  34  Hun,  302.) 

22.  For  alimony  ~  if  the  defendant 
fails  to  pay  it  he  may  be  punished 
for  a  contempt  —  Code  of  Civil 
Procedure,  sees.  1772,  1773,  22cj6 


(See  Byckman  agt.  I^fckman,  34 
Hun,  235.) 

23.  For  divorce  —  a  provision  made 
therein  for  the  wife's  support  is 
liable  to  be  seiased  by  cr^i  ors. 
(See  Steeeneon  agt  Sieveneon,  34 
Hun,  157.) 

24.  A  judgment  binds  only  privies 
and  parties.  (See  Bram  agt  Bram, 
34  Hun,  487.)   • 

25.  In  an  action  fur  the  recovery  of 
money  only,  and  so  necessarily 
triable  by  a  juiy  (Code  of  Oicd 
Procedure,  $ee.  0(i8),  in  which  if  so 
tried  an  interlocutory  judgment 
could  not  be  given,  if  a  jury  is 
waived  and  the  case  tried  by  the 
court,  and  if  a  proper  case  is  made 
out,  such  a  judgment  may  be 
rendered,  the  same  as  if  the  action 
were  originally  triable  by  the 
court  (Oornm  agt  CameU,  96 
IT.  r.,  108.) 

26.  The  provision  of  the  act  of  18^ 
(eht^.  226,  Lam  of  1863),  provid- 
ing '*  that  the  appellate  court  shall 
have  power  upon  any  writ  of 
error,"  upon  reversal  of  judgment, 
where  it  appears  that  the  convic- 
tion  was  legal  and  regular,  "to 
remit  the  re9ord  to  the  court  in 
which  such  conviction  was  had, 
to  pass  such  sentence  as  the  appel- 
late court  shall  direct,"  was  not 
repealed  by  the  Code  of  Criminal 
Procedure,  so  far  as  actions  then 
pending  are  concerned,  but  is 
continued  in  force  as  a  rule  of 
procedure  in  respect  to  such  ac- 
tions (Me.  962),  and  is  applicable, 
although  the  case  be  brought  up 
by  appeal  as  authorized  by  sidd 
dode,  instead  of  by  writ  of  error, 
(flwpfe  agt  Bork,9ii  J^.  T.,  188.) 

27.  The  provision  requiring  the  court 
to  which  the  record  is  remitted  to 
pass  such  sentence  as  the  *'  appel- 
late court  shall  direct "  does  not 
require  the  appellate  court  to  fix 
the  time  of  imprisonment  or  to 
exercise  a  discretion  lb  respect  to 
punishment  given  to  the  court  in 
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'Which  the  conviction  was  had. 
Sentence  is  directed  within  the 
meaning  of  the  provision  when  the 
appellate  court  points  out  the  law 
providing  for  the  punishment,  and 
directs  the  court  below  to  sentence 
thereunder.    {Id.) 

28.  A  judgment  in  rem,  of  a  domestic 
as  well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a 
party  has  not  been  obtained,  ex- 
cept as  to  his  interest  in  the  prop- 
erty affected  by  the  Judgment,  is 
not  conclusive  or  bmding  upon 
him  by  wav  of  estoppel  in  another 
action,    {fiurant  agt  Abendroth, 

97  ja,  r.,  182.) 

29.  It  is  not  essential  to  the  validity 
of  a  sentence  to  imprisonment  in 
a  county  penitentiary,  under  the 
statute  authorizing  such  imprison- 
ment [chap.  200,  Laws  of  1874,  <u 
amended  by  chap.  108,  Laws  of 
1876),  that  It  shall  state  that  the 
prisoner  is  "  to  be  received,  kept 
and  employed  in  the  manner  pre- 
scribed by  law  and  the  rules  of 
the  penitentiary."  That  provision 
of  the  statute  is  no  part  of  the  sen- 
tence, but  is  simply  directory  to 
the  keeper  of  the  penitentiary. 
(PeapU  exrd,9^  Sadler,  97  JV.  F. , 
146.) 

80.  A  draft  of  judgment  in  an  action 
tried  by  the  court,  which  was  filed 
in  the  county  clerk's  office  for  the 
purpose  of  entry,  had  appended  to 
It  the  signature  of  the  judge  ren- 
dering the  decision.  ISo  copy  of 
such  signature  was  appended  to 
the  paper  purporting  to  be  a  copy 
of  the  judgment,  as  entered,  served 
on  the  defeated  party:  Held^  that 
this  did  not  affect  the  regularity  of 
the  copy  served;  that  on  filing  the 
decision,  it  was  the  duty  of  the 
clerk  to  enter  judgment  in  con- 
formity therewith,  without  further 
warrant  (Coae  Oiva  Fro.,  see,  1328) ; 
he  might  himself  prepare  and  enter 
it  or  f^opt  the  draft  presented,  and 
so  the  signature  was  no  part  of  the 
judgment,  and  was  wholly  super- 
fluous. {Glapp  agt  ffawl^,  97 
J!f.  F.,  610.) 


81.  It  is  only  where  an  interlocutory 
jud^ent  is  rendered,  with  a  di- 
rection that  final  judgment  be  set- 
tled by  the  court  or  referee,  that 
the  signature  of  the  judge  or 
referee  to  the  final  judgment  is 
required  {See.  1281).    (/d) 


JUDICIAL  ACTS. 

1.  The  fact  that  a  public  agent  exer- 
cises judgment  and  discretion  in 
the  performance  of  his  duties  does 
not  ma]Le  his  action  or  powers 
judicial  in  their  character.  {People 
ex  rel,  agt  Bd,  Com'rt  Pub.  Parks^ 
97  iy.  r,  67.) 


JURISDICTION. 

1.  Want  of  service  of  process  is  a 
jurisdictional  defect  If  a  court, 
whether  of  limited  jurisdiction  or 
not,  undertakes  to  hold  cogni- 
zance of  a  cause  without  having 
eained  jurisdiction  of  the  person 
by  having  him  before  them  in  the 
manner  required  by  law,  the  pro- 
ceedings are  void.  The  jurisdic- 
tion of  a  court  may  be  inquired 
into,  although  the  record  of  the 
Judgment  states  facts  giving  it 
lurisdiction.  It  may  be  disproved 
by  evidence  notwithstanding  re- 
citals in  the  record.  {The  Metfuh 
diet  Book  Ooneem  and  Company 
agt  Htideon,  ante,  617.) 

3.  After  commentinj^  on  defendant's 
affidavits  as  to  service  of  summons, 
&c.  : 

Held,  that  in  view  of  this  proof 
and  of  all  the  circumstances  sur- 
rounding it,  the  affirmation  of  the 
record  is  entitled  to  ereater  weight 
as  evidence  establishing  jurisdic- 
tion, than  the  negation  of  the  de- 
fendant   {Id,) 

8.  A  return  by  a  sheriff  to  an  ex- 
ecution can  only  be  impeached 
by  direct  motion  to  set  it  aside, 
and  not  collaterally. 
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4.  Objections  to  the  proper  senrice 
of  an  order  for  the  examination 
of  a  judgment  debtor  must  be 
raised  at  the  first  opportunity 
His  appearance  and  submission 
must  be  regarded,  if  the  order  was 
null,  as  voluntary,  whereby  he 
waived  objection  if  any  to  the 
jurisdiction  of  the  person.    (Id.) 

6.  A  petition  for  the  vacation  of 
certain  decrees  made  by  a  surro- 

fato  upon  several  accountings, 
y  one  who  was  an  infant  at  the 
time  the  decrees  were  made,  where 
the  ground  of  relief  is  the  infancy 
of  the  party  applying,  must  be 
made  within  one  3'ear  from  the 
time  the  petitioner  attains  his 
majority.  {MtUter  of  ths  Several 
Aoeountinga,  dkc.,  of  William  TU- 
den,  deeeaeed,  ante,  409.) 

6.  Where  there  were  four  successive 
decrees  of  the  surrogate,  which, 
before  the  attempt  by  motion  to 
vacate  them,  had  stood  unques- 
tioned for  eleven,  nine,  six  and 
three  years  respectively;  the  in- 
fant, a  partv  duly  served  in  all, 
had  come  oi  a^e  three  years  be- 
fore he  made  his  motion.  In  re- 
spect to  the  oldest  decree  alone,  a 
defect  amounting  not  to  an  irregu- 
larity, but  at  most  (if  anything)  to 
what  is  strictly  known  as  "error 
in  fact  de  hore  the  record  "  being 
alleged,  and  in  respect  to  the 
other  three  no  irregularity  and  no 
error  in  fact  was  even  alleged. 
The  judgment  or  order  appealed 
from  vacates  them  all,  the  first  for 
the  alleged  error  in  fact,  the  other 
three  for  negligence  in  the  guard« 
ians  ad  Utem,  or  in  the  surrogate, 
the  charges  of  fraud  in  respect  to 
all  not  being  passed  on,  or  made 
grounds  of  the  action  of  the  court : 

Held,  that  the  supreme  court  at 
general  term  had  no  jurisdiction 
or  power,  on  motion,  to  vacate 
either  of  the  decrees,  because  the 
time  allowed  for  that  purpose  by 
the  statute  had  expired  before  the 
application  was  made.     {Id.) 

7.  The  order  setting  aside  the  de- 


crees was  the  necessary  termina- 
tion of  the  proceedings,  and  ren- 
dered it  a  nnal  order  within  the 
meaning  and  intent  of  the  statute, 
and  as  the  court  below  had  no 
power  to  make  the  order  it  is  re- 
viewable here.    (Id,) 

See  Surrogate. 

In  ths  EidaU  of  Joshua  Yark^ 
anie,  16. 

See  County  Court. 

Heenan  agt  yew  York,  WeU 
Shore  and  Buffalo  BaUwn^ 
Company,  ante,  53.) 

8.  Motion  for  a  new  trial  on  the 
minutes — when  an  appearance 
and  consent  estops  a  party  from 
den  ving  the  regularitv  of  a  motion, 
or  the  jurisdiction  of  the  court  to 
hear  it  {Emmerich  agt.  Meferan^ 
8H  Hun,  64.) 

9.  Power  of  the  court  to  reconsider 
a  decision  during  the  circuit  at 
which  it  was  made.    {Id,) 


JURY. 

1.  Where  the  foreman  of  a  jury  an- 
nounces a  verdict  different  from 
that  agreed  to  by  the  jury,  and  the 
erroneous  statement  is  taken  and 
recorded  and  the  jury  allowed  to 
separate,  the  court,  upon  applica- 
tion made  at  the  same  circuit  and 
upon  the  following  day,  has  power 
to  call  the  jury  together  and  inter- 
rogate them  as  to  the  verdict  they 
agreed  upon,  and  to  correct  the 
record  so  as  to  make  the  verdict 
conform  to  the  actual  finding, 
(Burlingame  aet.  Central  Bailroad 
Company  of  Minnesota^  anie,  478.) 

2.  Affidavits  of  the  Jurors  showin|^ 
the  mistake,  may  be  received  upon 
such  application.    (Id.) 


JUSTICES'  COURTS. 

1.  In  an  action  in  a  justice's  court, 
during  the  progress  of  the  tri4l 
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and  while  the  plaintiff  was  exam- 
ining one  of  his  witnesses,  the  de- 
fendant appeared  before  the  jus- 
tice by  his  attorney  and  asked  to 
be  permitted  to  answer  and  dis- 
prove the  case  as  made  by  the 
plaintiff.  The  Justice  denied  the 
request: 

Ildd,  error;  the  discretion  that 
is  given  to  a  court  Is  a  "judicial 
discretion/'  which  must  be  exer- 
cised according  to  legal  and  just 
rules.  It  cannot  be  an  arbitrary 
discretion  to  be  exercised  as  the 
court  shall  arbitrarily  decide,  over- 
riding the  natural  rights  of  a 
suitor  and  depriving  one  of  his 
means  of  fairly  meeting  a  claim 
urged  against  him.  {Doty  agt. 
UampbeU,  ante,  101.) 


JUSTICE  OP  THE  PEACE. 

1.  Action  for  penalties  in  a  justice's 
court  —  a  proper  reference  to  the 
statute  mvLni  be  indoinsed  upon  the 
summons  —  Code  of  Civil  Pro- 
cedure, sec.  1897.  (See  Hitchman 
agt.  Baxter,  34  Hun,  271.) 

9.  The  limitation  of  age  contained 
in  the  judiciary  article  of  the  state 
constitution  {tec.  18,  art  0),  does 
not  apply  to  a  justice  of  Uie jpeace; 
he  does  not  '*ho]d  the  office  of 
justice  or  jud^e  of  any  court 
within  the  meanmg  of  the  article. 
{Peaple  ex  ret,  agt  Mann^  97  i\r. 
Y,  530.) 

8.  A  justice  of  the  peace,  therefore, 
may  be  elected  to,  and  may  hold 
that  office,  after  the  expiration  of 
the  year  in  which  he  reaches  the 
age  of  seventy.    (Id.) 

4.  A  concise  historical  statement  of 
the  origin  and  growth  of  the  office 
of  justice  of  the  peace  given.  (Id ) 


LARCENY. 

1.  To  convict  of  a  crime  for  violation 
of  official  duty  it  is  not  necesary  to 


prove  that  the  accused  is  a  dejttre 
officer;  if  he  holds  the  office  de 
facto  it  is  enough.  (The  People 
agt.  Church,  ante,  360.) 

2.  Section  628  of  the  Penal  Code 
covers  a  case  of  an  appropriation 
by  the  chamberlain  of  a  city  to  his 
own  use  of  public  moneys  in  his 
hands,  and  the  indictment  there- 
for need  not  be  found  under  sec- 
tion 47u,  or  the  provisions  of  a  city 
charter.    (Id,) 

3.  There  may  be  more  crimes  than 
one  in  a  single  transaction,  and 
where  tlie  illegal  act  offends 
against  two  or  more  statutes  a 
prosecution  under  any  one  of 
them  is  proper.    (Id,) 


LEGACY. 

SeeWxLL. 

In  the  EUate  of  Morgan  L,  Savage, 
ante,  8;  9. 


LIMITATIONS  (STATUE  OF). 

1.  The  statute  of  limitations  will  not 
run  in  favor  of  a  debtor  who  comes 
into  the  state  under  an  assumed 
name  and  continues  therein  under 
such  assumed  name,  with  the  in- 
tent to  conceal  himself  from  his 
creditors  until  the  creditor  ac- 
quires  knowledge  of  the  debtor's 
presence  within  the  state.  (Ehtgel 
agt  Fischer,  ante,  147.) 


MANDAMUS. 

1.  When  a  clear  legal  duty  devolves 
upon  an  officer  or  upon  a  board  of 
officers,  which  he  or  it  refuses  to 
discharge,  a  mandamus  will  lie  to 
compel  the  performance  of  that 
which  the  law  requires  to  be  done. 
(The  People  ex  reL  Millspavgh  agt. 
Town  Auditors  of  Sfiatoangunk^ 
ante,  224.) 
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2.  Although  the  rule  of  law  is  that 
generally  the  courts  will  not  inter- 
fere by  mandamus,  when  a  party 
has  an  adequate  remedy  by  action, 
it  does  not  apply  to  a  case  in  which 
when  an  officer  refuses  to  dis- 
charge his  duty  by  an  appeal  to 
some  other  officer  the  desired  re- 
lief may  be  obtained,  but  to  one 
in  which  a  court  is  asked  to  inter- 
fere by  mandamus  when  the  party 
has  a  complete  remedy  by  action. 
(Id.) 

MARRIED  WOMEN. 

1.  It  was  the  intention  of  the  legis- 1 
lature,  evinced  by  sections  450  and 
1^06  of  the  Code  of  Civil  Proced- 
ure, that  proceedings  to  enforce  a 
liability  of  a  married  woman  shall 
be  the  same  as  if  she  was  unmar- 
ried, and  that  all  distinctions  be- 
tween A  feme  $ole  and  &feme  cotert 
as  to  the  form  of  the  iudgment  to 
be  entered  is  abolished,  {prainerd 
agt.  WhiU,  ante,  156.) 

2.  The  Judgment  in  an  action  against 
a  married  woman,  by  section  1206 
of  the  Code,  is  to  be  rendered  and 
enforced  as  if  she  was  single.  (Id.) 

8.  In  a  suit  against  a  married  woman 
upon  her  promissory  note,  in  which 
she  charged  her  separate  estate 
with  the  payment  thereof,  the 
plaintiff  is  entitled  to  a  simple 
money  judgment  only.    (Id.) 


MARINE  COURT. 

1.  An  appeal  to  the  general  term  of 
the  court  of  common  pleas,  in  and 
for  the  city  and  countv  of  New 
York,  from  an  order  of  tne  general 
term  of  the  marine  court  of  that 
city,  granting  a  new  trial,  is  al- 
lowed only  upon  condition  that 
the  appellant  consent  to  a  final 

iudgment  against  him  if  the  order 
B  affirmed  (sec,  9,  chap.  545,  ZatM 
of  1874).  Without  such  a  consent, 
Uierefore,  there  can  be  no  appeal 
and   no  final  judgment  entered 


upon  it    (Wdmore  agt  Fkusk,  96 
N.  r.,  512.) 


MOTION  AND  ORDER. 

1.  County  courts — may  entertain 
motions  for  new  trials  made  upon 
the  minutes  of  the  judge  —  an  ap- 
peal lies  from  orders  made  thereon 
to  the  general  term  —  no  question 
will  be  considered  by  the  general 
term  that  does  not  appear  from 
the  appeal  book  to  have  been  pre- 
sent^ to  the  county  court— error, 
in  entering  such  an  order  without 
stating  the  grounds  upon  which  it 
was  made,  is  to  be  corrected  by 
motion  and  not  by  appeal — ^motion 
for  a  new  trial  —  how  made.  {See 
Hinman  agt.  StUweU,  34  Hun,  17&) 

2.  Motion  to  continue  an  injunc- 
tion —  ri^ht  of  the  plaintiff  to  fur- 
nish additional  affidavits  —  Code 
of  Civil  Procedure,  sec.  627,  (See 
Cagney  agt  FUher,  S4  Hun,  649.) 

8.  Frivolous  answer — what  is  — 
an  order  denying  a  motion  to 
strike  out  an  answer  as  frivolous 
is  not  appealable.  (Su  Oarpentet 
agt.  Adams,  S4  Hun,  429.) 

4.  Attachment  —  on  a  motion  to 
vacate,  upon  the  ori^al  papers, 
nonffidavits  sustainmg  it  can  be 
read.  (See  Sutherland  agt  Brad- 
ner,  84  Hun,  519.) 

5.  An  application  for  an  order  re- 
quiring the  receiver  of  an  insolvent 
bank  to  pay  over  a  fund  held  br 
it  in  trust  is  not  a  motion  as  defined 
by  the  Code  of  Civil  Procedure 
(sec  768),  but  a  special  proceeding 
"  for  the  enforcement  or  protection 
of  a  right  '*  (see.  8884)  in  which  costs 
may  &  awarded  in  the  discretion 
of  the  court  as  in  an  action.  (Bw- 
ple  agt  City  Bank  qfBoehester,  96 
K  f.,  88.) 


6.  Where  an|  order  of  general  tenn 
deciding  an  appeal  refers  to  the 
opinion  for  the  grounds  of  its  judg- 
ment the  opinion  may  be  looked 
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to  to  ascertain   those   grounds. 
{Snifder  agt.  Snyder,  W  N.  T.,  88.) 


) 


7.  Upon  a  motion  to  change  the  place 
of  trial  of  local  action  where  venue 
is  had  in  the  irrong  county  the 
power  of  the  court  to  change  the 
place  of  trial  for  the  convenience 
of  witnesses  ot  other  cause  if  it 
exists,  as  to  which,  quare  {Cfode, 
tee.  087),  may  not  be  invoked;  that 
power  can  only  be  exercised  upon 
moiion  made  af  t«r  the  action  is  put 
in  the  situAtioa  in  which  defend- 
ants were  ontllled  to  have  it  placed 
when  it  was  commenced.  {Acker 
agt  Leland,  06  N,  ¥„  883.) 

8.  Order  directhig  a  further  return 
to  a  writ  of  haOcas  eorpiu  not  ap- 
pealable, {fke  la  re  Lcvraon,  96 
N,  r.,  881.) 

9.  When  recital  in  order  pn'wia /ho*, 
and  when  conclusive  evidence  of 
facts  stated.  (See  Agri,  Ins,  Co, 
agt.  Barnard,  96  JT.  r..  625.) 

10.  Upon  a  motion  for  a  new  trial  on 
exceptions  ordered  to  be  heard  in 
the  first  instance  at  genend  term, 
all  controverted  questions  of  fact 
are  to  be  regarded  as  settled  by  the 
verdict,  and  neither  the  general 
term  nor  this  court  may  consider 
the  weight  of  evidence  or  set  aside 
the  veniict  on  the  facts,  unless 
there  is  such  an  absence  of  evi- 
dence to  support  a  material  finding 
that  the  court  can  determine  as 
matter  of  law  that  the  fact  was 
not  proved.  (MeU  NaX,  Bk.  agt 
/8»r«<,  97  iV:r.,  820.) 

11.  Where  a  Judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reyersed  and  a  new  trial  granted  at 
general  term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
of  Uw  only.  (Rider  Uft-Baji  Oo. 
agt  Boach,  07  N,  T.,  878.) 

12.  It  is  the  duty  of  the  part^suc-j 
oeeding  at  general  term,  if  its  de-^ 
termination  was   influenced    by^ 


questions  of  fact,  to  see  that  the 
order  so  states,  or  to  have  it  cor^ 
rectcd  un  motion;  if  he  fails  so  to 
do,  those  questions  may  not  be 
considered  here.    {Id,) 

18.  An  order  of  a  county  court  in 
proceedings  under  the  Drainage 
Act  {ehap.  888,  Laws  of  I860, 
amended  by  chap,  808,  Law  of 
1871),  as  amended  in  1881  {chap, 
608.  Laws  of  1881),  determining 
that  a  new  or  second  assessment  is 
necessary  and  directing  the  same 
is  final  upon  matters  of  fact,  but 
is  appealable  to  the  general  term 
of  the  supreme  court,  and  to  this 
court  upon  a^y  question  of  law 
arising;upon  the  whole  act,  or  upon 
any  proceeding  necessarilv  affect- 
ing such  order.  {In  re  Swan,  07 
N.  r,,  402.) 

14.  M.  joined  with  several  other 
landowners  in  a  general  petition 
to  vacate  an  assessment  While 
the  proceeding  was  pending  M. 
paid  his  assessment  Subsequently 
the  petitioners  moved  for  leave  to 
sever  their  petitions,  which  motion 
was  granted  upon  condition  that 
the  substituted  several  petitions 
shoidd  contain  the  same  aDega- 
tions  as  the  general  one.  M.  there- 
upon filed  a  separate  petition 
Held,  that  the  proceedings  thereon 
could  not  be  deemed  a  new  and 
original  one,  but  simply  a  continu 
ation  of  the  one  then  pending, 
and  therefore  the  payment  of  the 
assessment  was  no  l>ar  to  the  re- 
lief sought  {In  re  Mehrbach,  07 
N,  7„  601. 

15.  Also  hM,  that  the  court  had 
power  to  mai^e  the  order  of  sever- 
ance.   {Id.) 

16.  On  trial  at  circuit  the  court  dis- 
missed complaint;  subsequently  at 
same  circuit,  on  motion  made 
with  defendant's  consent  and  upon 
waiver  of  all  questions  as  to  regu- 
larity, the  trial  court  vacated  the 
order  of  dismissal,  and  granted  a 
new  trial  TM  general  term  dis- 
missed  appeal   n-om   the   order 
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gninting  new  trial.  On  appeal  to 
this  court:  Held,  that  the  order 
of  the  circuit  court  appealed  from 
was  not  void  for  want  of  Jurisdic- 
tion, and  the  consent  was  a  full 
answer  to  all  questions  as  to  regu- 
larity, also  that  the  general  term 
order  dismissing  the  appeal  was 
proper.  {See  Mnmerieh  agt.  Htf- 
firan  [Mem.],  97  If.  F.,  019.) 

17.  Order  vacating  attachment  on 
ground  of  insumciency  of  affida- 
vits upon  it  which  was  granted, 
not  reviewable  here.  (See  BqU 
agt  McDaweU  [Mem.],  97  N,  Y., 

NATURALIZATION. 

1.  Upon  the  marriage  of  an  alien 
widow  with  a  naturalized  citizen 
of  the  United  States,  she,  as  well 
as  her  infant  children  residing  in 
thle  country  become  ip^ofado, 
naturalized  citizens  of  the  United 
States,  and  as  such  entitled  to  all 
the  riglits  and  privileges  of  said 
citizenship  as  f  uflv  as  though  natu- 
ralized by  the  juai^ent  or  a  court 
of  competent  jurisdiction.  {The 
FleopU  agt  Newell,  ante,  8.) 

2.  Various  statutes  and  authorities 
on  the  subject  of  naturalization  re- 
viewed and  commented  on.    (Id.) 


NEGLIGENCE. 

1.  Where  a  passenger  upon  a  street 
car,  subsequently  to  alighting,  was 

gulled  down  bv  the  conductor's 
olding  on  to  him  after  starting 
the  car: 

Held,  that  he  had  a  good  cause 
of  action  against  the  railroad  for 
the  injuries  sustained.  (Bonney 
agt.  The  Bufhwiek  Badroad  Com- 
party ^  ante,  06.) 


NEW  TRIAL. 

1.  If  a  charge  to  the  jury  in  men- 
tioning the  facts  of  a  transaction 


as  narrated  bj  the  defendant's 
witnesses  makes  a  remark  which, 
though  correct  as  applied  to  the 
defendant's  version,  applies  also  to 
the  plaintiff's  version,  and  tends 
to  cut  him  off  from  a  recovery;  it 
is  error  for  which  a  new  trial 
should  be  ^;ranted.  (Bonnsy  agt 
The  Bushwtek  BaUroad  Company, 
antd^  66.) 

3.  The  plaintiff  brought  this  action 
to  assert  her  title  to  aower  in  cer- 
tain real  estate  owned  in  hi^  life- 
time by  one  Price.  The  defense 
was  that  her  marriage  with  Price 
had  been  annulled  because  he  had 
a  wife  living  at  the  time  his  mar- 
riage with  plaintiff  was  solem- 
nized. A  judgment  for  defend- 
ants, on  the  report  of  a  referee, 
wais  reversed  on  appeal,  and  Judg- 
ment directed  for  plaintiff.  De- 
fendants moved  for  a  direction  for 
a  new  trial,  in  place  of  such 
judgment,  becanse  upon  another 
trial  further  proof  could  be  mad€ 
by  a  stipulation  entered  into  in 
the  action  brought  against  platn- 
tiff  for  the  decree  nullifying  theii 
marriage,  by  Price,  which  would 

Sreclude  her  from  recovering  the 
ower  in  his  real  estate: 
Held,  that  as  this  stipulation  was 
known  to  the  parties  at  the  time 
of  the  trial,  and  had  been  relied 
upon  by  way  of  answer  and  de- 
fense, but  the  proof  was  withheld 
simply  because  it  was  believed 
that  the  defense  was  well  enough 
without  it,  it  is  too  late  to  open 
the  case  again  for  further  proof. 
(Price  agt.  Friee,  ante,  142.) 

3.  Where,  on  a  motion  for  a  new 
trial,  all  the  facts  sought  to  be 
placed  before  the  jury  as  new 
evidence  might,  with  proper  dili- 

§ence,  have  been  known  to  the 
efendaot's  attorney,  yet  the  fail- 
ure of  the  attorney  to  set  up  those 
facts  should  not  prejudice  his 
client  or  prevent  a  new  trial  if 
the  facts  really  existed,  and  are 
such  as  shoulcl  be  submitted  to 
the  jury  on  a  trial  of  the 
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(Boberti  agt.  StuywMnt  8qfe  Ik- 
pant  Company,  ante,  887.) 

Sm  Otkbsbbr  of  the  Poob. 

Horton  agt  Carrington,  ante^  \%L 

4.  Motion  for  a  new  trial  on  the 
minutes  —  when  an  appearance 
and  consent  estops  a  party  from 
denying  the  regularity  of  a  motion, 
or  the  jurisdiction  of  the  court  to 
hear  it — power  of  the  court  to  re- 
consider a  decision  during  the 
circuit  at  which  it  was  made.  {See 
Efnm&rush  agt  Hefferan,  83  Hun, 
64.) 

5.  Appeal  —  when  the  general  term 
may  order  a  judgment  for  the  ap- 
pellant without  directing  a  new 
trial  —  a  party  yoluntarily  with- 
holding eyi^nce  will  not  be 
granted  a  new  trial  in  order  to 
enable  him  to  introduce  it.  (See 
Price  agt  Price,  83  Hun,  482.) 

6.  County  courts  — may  entertain 
motions  for  new  trials  made  upon 
the  minutes  of  the  judge  —  an 
appeal  lies  from  orders  made 
thereon  to  the  general  term — no 
question  will  be  considered  by  the 
eeneral  term  that  does  not  appear 
from  the  appeal  book  to  have  been 
presented  to  the  county  court — 
eiror,  in  entering  such  an  order 
without  stating  the  grounds  upon 
which  it  was  made,  is  to  be  cor- 
rected by  motion,  and  not  b^  ap- 

geal — motion  for  a  new  trial  — 
ow   made.     (See   Hinman  agt. 
&av>ea,  84  Hun,  178.) 

7.  A  new  trial  cannot  be  had  in  the 
county  court  on  an  appeal  from  a 
judgment  in  summaiV  proceed- 
ings— Code  of  Civil  Procedure, 
sees.  2260,  8008.  {See  Brawn  agt 
Caeeady,  84  llun,  55.) 

8L  An  order  denying  a  motion  for  a 
new  trial  on  the  ground  of  surprise, 
and  •  newly-discovered  eviaence 
not  reviewable  here.  {See  Smith 
agt.  PUxU  [Mem,],  96  N.  F..  686.) 

9.  Upon  a  motion  for  a  new  trial  on 
Vol.  I       76 


excq>tions  ordered  to  be  heard  in 
the  first  instance  at  general  term, 
all  controverted  questions  of  fact 
are  to  be  regarded  as  settled  by  tho 
verdict,  and  neither  the  general 
term  nor  this  court  may  consider 
the  weight  of  evidence  or  set  aside 
the  veraict  on  the  facts,  unless 
there  is  such  an  absence  of  evi- 
dence to  support  a  material  finding 
that  the  court  can  determine  as 
matter  of  law  that  the  fact  was 
not  proved.  (MU.  NaU  Bank  agt 
Svrret,  97  K  r.,  820.) 

10.  Where  a  judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
general  term,  and  the  order  fails 
to  show  that  the  reversal  was  upon 
the  facts,  this  court  must  assume 
that  it  was  granted  upon  questions 
of  law  only.  {R  S.  B.  Co,  agt 
Baaeh,  97  Jf,  T.,  878.) 


NEW  YORK  CITY  COURT. 

1.  Under  section  819  of  the  Code  of 
Civil  Procedure,  an  application  for 
the  removal  of  a  cause  from  the 
New  York  city  court  into  the  su- 
preme court,  and  to  change  the 
place  of  trial,  may  be  made  at  any 
time  after  the  joinder  of  an  issue  of 
fact,  and  before  the  trial  thereof, 
and  no  demand  is  necessary  for  a 
change  of  place  of  trial  prior  to  the 
notice  of  application.  Whether 
the  order  shoald  be  granted  or  not 
is  purely  a  matter  of  discretion. 
{Granger  agt  SUeble,  ante,  180.) 

3.  Where,  on  appeal  from  an  order 
denying  the  motion  to  remove,  it 
appeared  that  the  justice  granting 
the  order  did  not  examine  the  case 
upon  its  merits  the  elements  of 
discretion  is  not  called  in  question. 
(Id.) 

8.  It  eeeme^  that  in  applications  of 
tills  character  something  more  is 
required  to  be  shown  than  the  mere 
fact  that  the  defendant  is  not  a 
resident  of  the  county  where  the 
action  is  brought.    (Id,) 
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L  Where  an  action  la  brought  in  the 
city  court  of  New  York,  and  the 

Slaintiff  faila  to  recover  over  fifty 
oUars  by  reason  of  the  allowance 
of  a  counter-claim  pleaded  and 
growing  out  of  tne  same  transac- 
tion alleged  in  the  complaint,  the 
defendant  is  entitled  to  costs. 
'  (Gregory  agt.  McArdle  et  oL,  ante, 
187.) 

NEW  YORK  (CITY  OF). 
J5ee  BoABD  of  Ebtdcatb  and  Af- 

FORTIONMKNT. 

Bird  agt.  T?ie  Mayor,  dse,,  tifiht 
City  of  New  York,  ante,  189. 

Bee  Injunction. 

Boo9et)eU  and  othert  agt.  The 
Mayor  of  New  York  and  othere, 
anU,  205. 


NON-RESIDENT. 

1.  Mere  presence  in  the  state  during 
business  hours  does  not  constitute 
residence,  so  as  to  relieve  an  attor- 
ney from  his  liability  for  costs, 
under  section  8378  of  the  Code  of 
Civil  Procedure.  ( JTiwn  agt.  JTwr- 
eheedt,  ante,  88.) 

a.  It  is  no  answer  under  this  section 
that  the  attorney  commenced  the 
action  in  good  faith  and  in  the  be- 
lief that  the  plaintiff  and  his 
family  were  domiciled  in  New 
X'ork.     {Id,) 

8.  Nor  does  the  omission  of  the  de- 
fendant to  demand  security  for 
costs  during  the  pendency  of  the 
action  affect  the  attorney's  lia- 
bUity.    (Id.) 


NOTARY  PUBLIC. 

1.  A  verification  certified  to  by  a 
female  notary  is  valid  as  to  third 
persons  and  furnishes  no  ground 
for  returning  the  pleadings.  The 
parties  to  the  record  cannot  test 
Uie  eligibility  of  a  female  to  hold 


otBoe  in  an^  such  collateral  man- 
ner, l^e  nght  can  be  tested  only 
in  a  direct  proceeding  brought  for 
the  purpose  in  which  the  notaiy 
may  defend  her  title.  {Findlay 
agt.  Thorn  et  aL,  ante,  76.) 

2.  Whether  a  female  may  hold  pub- 
lic office  in  this  state,  qu4Bre,  {Id.) 


OFFICE  AND  OFFICER. 

1.  To  convict  of  a  crime  for  viola- 
tion of  official  duty  it  is  not  neces- 
saiT  to  prove  that  the  accnsed  is 
a  ae  jure  officer;  if  he  holds  the 
office  de  facto  it  is  enough.  (The 
Psopte  agt.  Church,  ante,  866.) 

2.  Section  628  of  the  Penal  Code 
covers  a  case  qf  an  wpropriatioa 
by  the  chamberlain  of  a  city  to  his 
own  use  of  public  moneys  in  his 
hands,  and  the  indictment  there- 
for need  not  be  found  under  sec- 
tion 470,  or  the  provisions  of  a  city 
charter.    {Id,) 


OVERSEER  OF  THE  POOR 

1.  In  an  action  brought  by  N.,  as 
overseer  of  the  poor,  to  recover  a 
penalty  for  the  violation  of  the 
excise  laws,  N.'s  term  of  office  ex- 
pired during  its  pendencv  and  M. 
was  elected  to  succeed  mm,  but 
he  afterwards  resigned,  and  H., 
at  a  special  town  meeting,  was 
elected  his  successor,  and  by 
order  of*  this  court,  entered  upon 
stipulation,  the  action  was  contin- 
ued in  name  of  H.  It  was  ob- 
jected on  the  trial  that  neither  K. 
nor  M.  had  taken  the  oath  of 
office,  as  was  required  to  be  done 
by  the  amendment  to  the  constitu- 
tion,  and  that  therefore  the  ac- 
tion had  not  been  lawfully  com- 
menced by  N. : 

Held,  ftret,  that  as  N.  had  taken 
and  filed  the  oath,  which  bad 
previously  been  required  by  stat- 
ute, and  given  the  usual  bond 
(although  the  oath  was  defectire 


HOWARD'S  PRACTICE  REPORTS. 


695 


Digest 


under  section  1,  article  12  of  the 
constitution),  and  then  entered 
upon  and  discharged  the  duties 
of  the  office,  he  held  it  under  the 
authority  of  a  lawful  election, 
and  by  at  least  a  colorable  com- 
pliance with  the  requirements  of 
the  law,  and  that  Is  all  which 
could  be  required  to  entitle  him 
to  represent  the  interest  of  the 
public  as  overseer  of  the  poor  of 
the  town.  {Horton  agt.  Cdrring- 
ton,  arUe,  124.) 

2.  As  he  was  in  office  by  virtue  of 
the  election,  and  this  colorable 
compliance  with  the  official  re- 
quirements made  upon  him,  he 
was  at  least  a  de  facto  officer, 
whose  acts  were  valid  so  far  as 
they  concerned  the  public,  or  the 
rights  of  third  persons  having  an 
interest  in  the  discharge  of  his 
duties.    (Id,) 

8.  As  M.  presented  his  resignation 
and  it  was  accepted,  and  he  ceased 
to  discharge  the  duties  of  his 
office,  and  a  notice  of  a  special 
meeting  was  given  and  such  town 
meeting  was  held,  and  U.  was 
elected  as  the  successor  of  M.  and 
after  that  qualified  and  entered 
upon  the  discharge  of  the  duties 
of  the  office,  his  right  to  continue 
the  suit  as  overseer  of  the  poor 
cannot  be  questioned.    {Id,) 

4.  That  the  overseer  himself  was 
named  in  the  title  of  the  action  is 
not  error  for  which  a  new  trial 
should  be  granted  when  after  his 
name  appeared  the  words  "  over- 
seer of  the  9oor."    (Id.) 

6.  That  the  spirituous  liquors  which, 
the  evidence  tended  to  prove  were 
obtained  from  the  defendant  were 
not  sold  at  the  place  mentioned 
in  the^  complaint,  is  simply  a  va- 
riance, and  where  it  does  not 
appear  to  have  misled  the  de- 
fendant to  his  prejudice,  can- 
not entitle  him  to  a  new  trial. 
ifd.) 


PARTIES. 

1.  The  court  has  power,  upon  appli- 
cation of  defendant  to  compel  the 
sole  transferee  of  p1aintiif*s  claim 
pendine  suit  to  be  made  party 
plaintiff,  changing  the  rule  as  de- 
clared in  PackaM  agt.  Wood  (17 
Abb.,  8181);  Emmett  agt.  Botters 
(23  How,,  8(X)):  Howard  agt.  Taylor 
(6  Duer,  204);  affirming  the  theory 
of  Shearman  agt.  (Joman  (2'i  How,, 
517).  (De  Bo»t  agt.  Albert  Palmer 
Co,  ante,  60S,) 

See  CoRPORATiONa. 

HaUtead  agt.  Dodffe,  ante,  170. 

2.  Judgment  creditors'  action — ^when 
one  action  can  be  maintained  to 
have  applied  in  payment  of  the 
judgment  legacies  due  severallv 
to  the  jud^ent  debtors,  defend- 
ants therem  —  when  it  may  be 
brought  to  reach  the  interests  of 
legatees  before  the  will  has  been 
admitted  to  probate.  (See  Bradner 
agt  HoUand,  88  Hun,  s>88.) 

8.  Motion  to  vacate  a  judgment  be- 
cause of  fraud  —  when  it  may  be 
made  by  one  not  a  party  to  it 
(See  Marshall  agt.  McOee,  »8  Hun, 
854) 

4.  Fraudulent  conveyance — a  single 
action  may  be  brought  to  set  aside 
separate  conveyances  made  to  dif- 
ferent persons — joint  demurrer — 
will  be  overruled  if  the  complaint 
be  good  as  to  any  one  of  those 
joining  in  it  (See  Oakley  agt 
TuffweU,  88  Hun,  b57.) 

6.  Demurrer — upon  the  mund  of 
a  misjoinder  of  parties  plaintiffs — 
the  objection  must  be  specifically 
stated  —  Code  of  Civil  Procedure, 
sec.  490.  (See  Berney  agt.  DrexeU, 
88  Hun,  419.) 

6.  Obstruction  of  a  sidewalk  by  siga 
boxes — when  they  constitute  a 
nuisance — right  of  an  adjoining 
owner  to  restrain  it — right  of  the 
lessor  to  join  with  the  tenant  in  th^ 
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action     (See  HaUoek  agt  Bcheyer, 
.^SHun,  HI.) 

7.  Action  against  a  sheiifE  for  the 
wrongful  seizure  of  goods — when 
creditors  who  have  severally  in- 
demnified the  sheriff  may  be 
allowed  to  defend  the  action  — 
Code  of  Civil  Procedure,  sec.  1421. 
{Hayes  agt.  Davidson,  84  Hun,24;i) 

8.  Action  for  personal  injuries — it 
abates  upon  thedeathoi  the  plain- 
tiil-  -  the  recovery  of  a  verdict  by 
him  will  not  make  it  survive  if  it 
be  reversed  on  appeal — Code  of 
Civil  Procedure,  sec.  6,  (See  Kel- 
eey  agt.  Jetoett,  34  Hun,  11.) 

9.  Surety  upon  an  undertaking  in 
replevm —  when  he  will  be  al- 
allowed  to  prosecute  the  action 
brought  by  his  principal  after  the 
latter  has  abandoned  it.  (See  Hoff- 
man agt.  Steinau,  84  Hun,  239.) 

• 

10.  Foreclosure  of  a  mortgage  — 
when  a  general  assis^ee  is  bound 
by  the  Judgment  although  he  is 
made  a  party  individually  and 
.not  as  assignee.  (See  Wagner  agt. 
Hodge,  34  Hun,  521.) 


PATENTa 

1.  An  injunction  may  be  issued  upon 
afildavit  without  a  complaint.  The 
state  courts  have  no  authority  to 
issue  an  injunction  to  prevent  an 
infringement  of  a  patented  inven- 
tion. The  courts  of  the  United 
States  are  invested  with  exclusive 
lurisdiction  over  that  subject,  and 
It  cannot  be  exercised  by  the  courts 
qf  the  states.  (Ihe  OonUnental 
Store  Service  Company  agt.  Clark 
and  oViere,  ante,  497.) 

2.  Whefe  an  injunction  has  been 
issued  upon  affidavits  which  show 
the  controverted  fact  upon  which 
the  disposition  of  the  litigation 
will  probably  be  required  to  de- 
pend to  be  the  title  of  certain 
patents,  and  it  is  deemed  to  be  too 

'Uncertainly  presented  to  be  dis- 


posed of  on  affidavits,  a  reference 
is  authorized  by  section  i0l5  of 
the  Code  of  Civil  Procedure,  upon 
which  the  evidence  may  be  orally 
produced  before  the  rel!eree  affect- 
ing the  rights  of  the  parties.  {Id,) 


PENAL  CODE. 

1.  Section  15  —  The  crime  of  as- 
sault in  the  third  deme  is  a  mis- 
demeanor and  punishable  only  b}* 
imprisonment  in  a  penitentiary 
or  county  Jail  for  not  more  than 
one  year,  or  by  a  fine  of  not  more 
than  $500,  or  both  (Sees.  15,  22^. 
(BBople  exrel.hgL  ^'sUy,  97^.  F., 
212.) 

2.  Section  96 — Perjury— what  in- 
strument falls  witnin  this  section 
of  the  Penal  Code  —  that  an  im- 
proper person  makes  the  afildavit 
Is  no  defense  to  a  prosecution  for 
perjury  (Sec  98).  (See  People  agt 
Bowe,  34  Hun,  528.) 

8.  Section  98 — Peiiuiy — what  in- 
strument falls  witnin  section  96  of 
the  Penal  Code  —  that  an  impro- 
per person  makes  the  s^davit  is 
no  defense  to  a  prosecution  for 
perjury.    (Id.) 

4.  Section  183,  sub.  1  ^  Murder  in 
the  first  degree — what  evidence 
of  premeditation  and  deliberation 
must  be  given  to  authorize  a  sub- 
mission of  that  question  to  the 
Jury.  (See  People  agt  Oonroy,  88 
Hun,  119.) 

5.  Section  188  —  The  question  as 
to  whether  the  crime  was  com- 
mitted under  such  circumstances, 
with  reference  to  intent,  as  to 
make  it  murder  in  the  first  degree 
within  the  statutory  definition,  is 
one  of  fact,  determinable  by  the 
jury. 

/(  eeeme  that  it  is  the  better 
form  of  pleading  to  charge  the 
crime  to  have  been  committed 
with  one  of  the  •several  intents 
described  in  said  Penal  Code. 
(People  agt  Oonroy,  97  N,  T,,  62.; 
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6.  Section  222— The  crime  of  as- 
sault in  the  third  degree  is  a  mis- 
demeanor and  punishable  only  by 
imprisonment  in  a  penitentiary  or 
county  Jail  for  not  more  than  one 
year,  or  by  a  fine  of  not  more  than 
$50U,  or  by  both  (SecB,  15,  222). 
{The  People  ex  rel,  agt.  KeUy,  97^. 
F..  212.) 

7.  Section  2S3— What  is  required 
by  this  section  of  the  Penal  Code, 
as  to  corroborative  testimony,  is 
that  there  should  be  som^  fact  de- 
posed independently  altogether  of 
the  evidence  of  the  accomplice, 
which,  taken  by  itself,  leads  to  the 
inference  not  only  that  a  crime 
had  been  committed,  but  that  the 
prisoner  is  implicated  in  it. 

The  false  denials  of  the  defend- 
ant are  strong  corroborations  of  a 
criminal  intent  upon  the  part  of 
the  defendant  in  the  keeping  of 
the  girl.  The  evidence  of  the 
officers  show  that  the  girl  was  at 
the  defendant's  place  with  his 
knowledge,  and  that  it  was  a 
house  of  prostitution,  and  from 
these  facts  the  iury  might  well 
infer  entirely,  independent  of  the 
girl's  testimony,  that  the  defend- 
ant was  keeping  her  there  for  the 
purposes  of  prostitution.  The 
evidence  of  the  mother  and  the 
officers  then  showed,  independent 
of  that  of  the  girl  herself,  she 
was  under  sixteen  years  of  age, 
and  was  being  kept  by  the  defend- 
ant for  purposes  of  prostitution. 
This  was  evidence  of  material 
facts  leading  to  the  inference  not 
only  that  a  crime  had  been  com- 
mitted, but  that  the  defendant 
was  implicated  in  it  {The  PeapU 
agt.  PlaU,  ante,  402.) 

8.  Section  291— Where  a  child  four 
years  of  age  was  committed  by  a 
police  magistrate  for  violation  of 
subdivision  4  of  this  section  of  the 
Penal  Code,  a  judge  cannot  bv 
means  of  a  writ  of  certiorari  di- 
rected to  the  magistrate,  review 
the  hearing  had  before  such  nuigis- 
trate,  and  determine  whether  he 
had  or  had  not  acted  upon  suffl- 


cient  evidence  in  making  the  order 
of  commitment  (Ths  Peofle  ex 
reL  Eck  agt  The  American  Female 
Quardian  Soeietp,  ante,  187.) 

9.  Section  291  — A  female  child,, 
under  fourteen  years,  who  was 
committed  by  a  police  magistrate 
for  violation  of  section  297  of  the 
Penal  Code,  to  an  institution  au- 
thorized by  law  to  receive  and 
take  charge  of  minors,  was  dis- 
charged on  writs  of  habeas  eorpue 
and  certiorari  by  the  judge  issuing 
the  writs,  though  the  commitment 
was  not  claimed  to  be  either  fn- 
formal  or  defective: 

Held,  that  the  judge  issuing  the 
writs  could  not,  by  means  of  them 
review  the  hearing  had  before  the 
committing  magistrate,  and  de- 
termine wnether  he  had  or  had 
not  acted  upon  sufficient  evidence 
in  making  the  order  of  commit- 
ment 

Evidence  taken  in  writing,  sub- 
scribed and  sworn  to  by  the  wit- 
ness, that  a  certain  female  child 
''actually  and  apparently  under 
the  age  of  fourteen  years,  to  wit, 
aged  twelve  years,  was  found 
begging,  receiving  and  soliciting 
alms"  m  a  specified  street,  esta^ 
lished  all  that  was  required  to 
justify  the  commitment.  (People 
ex  rel,  Perkereoen  agt  The  Sietere 
of  the  Order  of  81,  Sominick,  ante, 
182.) 

10.  Section  291— J7a5AM  eorptu— 
the  sufficiency  of  the  evidence 
upon  which  the  relator  was  com- 
mitted cannot  be  examined  into— 
what  evidence  justifies  the  com- 
mitment of  a  child  as  a  vagrant 
(See  People  ex  rel.  Perkereoen  agt 
St.  DoTMnkk,  84  Hun,  463.) 

11.  Sections  607,  711  —  The  court  of 
sessions  has  the  power  to  suspend 
sentence  after  conviction  and  may 
at  any  time  afterwards  pronounce 
sentence  upon  same  conviction. 

But  if  the  rights  or  etatue  of  the 

grisoner  change,  as  where  when 
e  is  convicted  he  is  under  sixteen 
years  of  age  and  may  bo  sentenced 
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to  the  House  of  Refuge,  which 
would  not  disfranchise  him,  after 
he  passes  that  age  he  cannot  he  sen- 
tenced upon  such  conviction.  {The 
People  agt.  Harrington,  arUe^  85.) 

13.  Sections  528,  470— To  convict 
of  a  crime  for  violation  of  official 
duty  it  is  not  necessary  to  prove 
that  the  accused  is  hdejure  officer, 
if  he  holds  the  office  de  facto  it  is 
enough. 

.  Section  628  of  the  Penal  Code 
covers  a  case  of  an  appropriation 
by  the  chamberlain  of  a  city  to 
his  own  use  of  public  moneys  in 
bis  hands,  ana  the  indictment 
therefor  need  not  be  found  under 
section  470,  pr  the  provisions  of  a 
city  charter. 

There  may  be  more  crimes  than 
one  in  a  single  transaction,  and 
where  the  illegal  act  offends 
against  two  or  more  statutes  a 
prosecution  under  anyone  of  them 
is  proper.  (The  People  2^^  Church, 
ante,  866.) 

13.  Section  658— To  make  out  the 
crime  of  blackmailing  under  the 

Srovision  of  the  Penal  Code,  de- 
ning  the  offense,  it  is  not  neces* 
sary  to  show  that  the  threat  was 
against  the  person  to  whom  the 
letter  was  directed,  or  that  the 
writer  was  the  one  threatening 
to  do  the  wrongful  act  The  of- 
fense may  be  committed  by  send- 
ing a  letter  conveying  a  threat  of 
some  other  person,  providing  it 
is  sent  for  the  unlawful  purpose 
mentioned  in  said  provision.  (Peo- 
ple agt  Thompeon,  97  ilT.  Y.,  818.) 

14.  Section  714— Evidence— when 
the  declaration  of  a  third  person 
is  admissible  as  against  one  ac- 
cused of  a  crime — witness  — his 
credibility  may  be  impeached  by 
proof  of  conviction  of  any  crime. 
{See  People  agt.  Buriii,  83  Hunt 
296.) 

PLACE  OP  TRIAL. 

1.  An  action  brought  to  set  aside  an 
assignment  for  the  benefit  of  cred- 


itors, on  the  ground  that  it  was 
made  to  hinder,  delay  and  defraud 
the  assignor's  creditors,  where  the 
assigned  property  consists  in  part 
of  real  estate,  situate  in  this  state, 
is  within  the  meaning  of  the  Code 
of  Civil  Procedure  {$ee  982),  a  local 
action,  afi.  it  is  an  action  to  annul 
a  title  and  to  affect  an  estate  in  real 

Sropertv.    {Acker  agt.  Ldand,  96 
I  r.,  383.) 

2.  Such  an  action,  therefore,  must  be 
tried  in  the  county  where  the  real 
estate  or  some  portion  thereof  is 
situated.    (Id.) 

8.  The  absence  of  any  averments  in 
the  complaint  in  such  an  action 
disclosing  that  the  assignment  em- 
braces real  property  is  no  answer 
to  a  motion  on  the  part  of  defend- 
ant to  change  the  place  of  triaL 
The  plaintiff  cannot,  by  such  an 
omission,  preclude  the  defendant 
from  availing  himself  of  his  right 
to  have  the  trial  in  the  proper 
county;  and  the  facts  may  be 
shown  by  affidavits.    (Id.) 

4.  Nor  is  it  an  answer  to  the  motion 
that  the  assignment  embraces  per- 
sonal property  within  the  county 
stated  as  the  place  of  trial  in  the 
summons;  the  location  of  the  real 
estate  controls.    (Id.) 

5.  Upon  such  a  motion  the  power  of 
the  court  to  change  the  place  of 
trial  for  the  convenience  of  wit- 
nesses or  other  causes  if  it  exists, 
as  to  which,  qucfre  (Code,  tec.  987), 
may  not  be  invoked ;  that  power 
can  only  be  exercised  upon  motion 
made  after  the  action  is  put  in  the 
situation  in  which  def  endtants  were 
entitled  to  have  it  placed  when  it 
was  commenced.    (Id.) 


PLEADINGS. 

< 

1.  IndebiUUue  aemmpdt  will  lie  to 
recover  the  stipulated  price  due  on 
a  special  contract  where  the  con- 
tract has  been   completely  exe- 
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cuted,  80  that  only  a  duty  to  pay 
the  moDey  remaius.  (Farley  agt 
Brotomng,  ante,  80i.). 

2.  It  is  essential  in  such  an  action 
that  the  plaintiff  should  prove  that 
the  special  contract  has  been  per- 
formed on  his  part,  as  well  as  he 
must  also  do,  if  he  resorts  to  an 
indebitcUus  asaumpnt,    {Id,) 

8.  Where,  therefore,  the  answer  in 
an  action  of  this  character  admits 
that  the  plaintiff  had  done  work 
and  furnished  materials  for  and 
ac  the  request  of  the  defendant 
but  denica  their  value,  it  is  error 
to  refuse  to  allow  the  defendant 
to  prove  non-performance  of  the 
contract.    {Id.) 

4.  Action  for  the  conversion  of  per- 
sonal property —  what  allegation 
of  the  ownership  of  the  property 
by  the  plaintiffs  is  sutlicient. 
{Bemep  agt.  Drexel,  Si  Hun,  84.) 

5.  What  is  a  sufficient  allegation  of 
a  conversion  thereof  by  the  de- 
fendants.   {Id.) 

6.  Pleadings  in  Justices'  Courts — 
when  matter  set  up  in  an  answer 
constitutes  a  defense  and  not  a 
counter-claim.  {Green  agt.  Waite, 
83  Eun,  lUl.) 

7.  Bill  of  particulars  —  when  al- 
lowed in  an  action  to  recover 
damages  for  goods  wrongfully 
seizecf  by  the  sheriff  under  an 
attachment.  {Hayes  agt.  Dand- 
eon,  83  Hun,  446.  ) 

8.  Demurrer  —  upon  the  ground  of 
a  misjoinder  of  parties  plaintiffs — 
the  otijection  must  be  specifically 
stated  —  Code  of  Civil  Procedurie, 
sec.  400.  {Berney  agt.  Drezel,  83 
Hun,  410.) 

0.'  A  denial  on  information  and  be- 
lief is  bad  —  Code  of  Civil  Pro- 
cedure, sees.  500,  62'3.  {Pratt 
Mfg.  Co.  agt.  Jordan  Iron  and 
(J hem.  Co.,  88  HuUy  148.) 


10.  Statute  of  limitations  —  a  coun- 
ter-claim connected  with  or  aris- 
ing out  of  the  subject-matter  of 
the  plaintiff's  demand  may  be  set 
up,  after  an  action  upon  such 
counterclaim  is  barred  by  the 
statute — Code  of  Civil  Procedure, 
sees.  508.  {See  Herbert  agt.  Day, 
88£ru;i,  461.) 

11.  Fraudulent  conveyance— a  single 
action  may  be  brought  to  set  aside 
separate  conveyances  made  to 
different  persons— joint  demurrer 
will  be  overruled  if  the  complaint 
be  ^ood  as  to  any  one  of  those 
joining  in  it.  {aee  Oakley  agt. 
TugtoSt,  88  Hun,  857.) 

12.  A  denial  in  an  answer  of  *'  each 
and  every  allegation  not  herein- 
before admitted  or  denied"  is 
bad  —  Code  of  Civil  Procedure, 
sec.  500.  {See  Thierry  agt.  Craw- 
Jwd,  88  Hun,  806.) 

18.  Answer  —  the  verification  there- 
of may  be  omitted  in  an  action 
charging  the  defendant  with  keep- 
ing a  bawdy-house.  {See  AtuUr' 
eon  agt.  Doty,  88  Huft,  288.) 

14.  Within  twenty  days  after  its 
service  a  demurrer  may  be  with- 
drawn and  an  answer  served. 
{Carpenter  eigL, Adatns,  84  Hun, 
429.) 

15.  Right  of  a  defendant  to  have  a 
controversy  between  himself  and 
a  co-defendant  settled  —  Code  of 
Civil  Procedure,  sec.  1204  —  it 
only  applies  to  causes  of  action 
connected  with  the  one  upon 
which  the  action  is  brought. 
{Bafferty  agt.  WUUame,  84  Sun, 
544.) 

16.  Action  to  recover  a  penalty 
under  the  excise  law  —  the  refer- 
ence to  the  statute  upon  the  sum- 
mons— when  it  is  sufficient — Code 
of  Civil  Procedure,  sec.  1897  — it 
does  not  apply  to  the  cotftplaint — 
it  is  sufficient  if  the  overseers  of 
the  poor  prosecuting  the  action 
are  such  de  facto,  ( See  Ripley  agt. 
MeCann,  84  Hun,  112.) 
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17.  A  Judgment  entered  in  pursu- 
ance of  a  decision  of  the  court  of 
appeals  cannot  be  altered  by  the 
supreme  court  -when  a  supple- 
mental complaint  may  be  nled 
after  such  a  judgment  has  been 
entered.  (See  Clark  agt.  Maddn, 
84  Hun,  845.) 

18.  Power  of  a  court  of  equity  to 
strike  out  the  defense  of  a  party 
disobeying  its  orders — Coae  of 
Civil  Procedure,  sec.  1778.  (See 
Brubane  agt.  Briebane,  84  Hun, 
889.) 

19.  Defective  highway  or  bridge  — 
in  an  action  against  a  town  to  re- 
cover damages  resuUing  tnere- 
from,  the  possession  or  funds 
wherewith  to  repair  it  must  be 
alleged  —  1881.  chap.  700.  (See 
Evelrigh  agt.  Town  if  Eounsfleld, 
84  Hun,  140.) 

20.  Statute  of  frauds — when  the 
defense  thereof  must  be  pleaded. 
(See  Myers  agL  Dorman,  84  Hun, 
115.) 

21.  It  was  not  intended  by  the  pro- 
vision of  the  Pode  of  Crimmal 
Procedure  (ttec.  278),  abolishing  ex- 
isting forms  of  pleading  in  crim- 
inal actions,  to  set  aside  the  judicial 
construction  theretofore  given  to 
the  language  usually  employed  in 
such  pleadmgs;  its  true  office  is  to 
abrogate  the  technical  rules  form- 
erly governing  such  pleadings, 
and  to  substitute  simpler  forms 
and  a  more  liberal  interpretation. 
(People  agt.  Conroy,  97  Jv.  T.,  62.) 

22.  In  an  indictment  under  said  Code 
for  murder  in  the  first  degree  it  is 
not  necessary  that  the  particular 
intent  with  which  the  homicide 
was  committed  shall  be  set  forth, 
it  is  sufficient  to  allege  that  it  was 
done  feloniously,  with  malice 
aforethought,  and  contrary  to  the 

.  form  of  the  statute  (Code  of  Grim. 
Pro.,  aece.  273,  284).    (Id.) 

28.  The  question  as  to  whether  the 
crime  was  committed  under  such 


circumstances,  with  reference  to 
intent  as  to  make  it  murder  in  the 
first  degree  within  the  statutoiy 
definition  (Penal  Code,  mc,  18:)),  (^ 
one  of  fact,  determinable  by  the 
Jury.    (Id,) 

24.  It  »eem$,  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.    (Id.) 

25.  The  objection  that  an  indictment 
does  not  conform  to  the  require- 
ments of  the  Code  of  Criminal 
Procedure  (eea,  275. 276)  may  only 
be  taken  by  demurrer  (Sece,  321, 
828).    (Id,) 

26.  The  provision  of  the  Code  of 
Civil  Procedure  (^tee.  519),  requiring 
tliat  the  allegations  of  a  pleading 
shall  be  literally  construed,  applies 
only  to  matters  of  form.  It  is  still 
the  duty  of  a  party  to  present  a 
clear  and  unequivocal  statement 
of  his  cause  of  action  or  defense, 
and  when  a  material  statement  is 
susceptible  of  two  meanings,  the 
one  most  unfavorable  to  the 
pleader  must  be  taken.  (Clark 
agt.  Hilton,  97  N.  Z,  870.) 

27.  While  it  is  competent  for  the 
opposite  party  to  move  to  make 
the  pleaaing  more  definite  and 
certain,  he  is  not  bound  so  to  do; 
this  burden  may  not  be  cast  upon 
him  by  the  fault  of  the  pleader. 
(Id.) 

28.  As  to  whether  a  plea  of  uUra 
vires  can  be  interposed  against  a 
corporation  by  one  who  has  con- 
tracted with  it.  qiuere,  (Rider  Life 
Haft  Co,  agt.  Bttach,  97  N.  T,,  87b.) 

29.  Where  a  defendant  in  an  action 
on  contract  sets  up  in  his  answer 
facts  which  fail  as  a  defense,  but 
which  establish  an  equitable  right 
of  sct-olf ,  and  such  facts  are  proved 
without  objection  on  the  trial,  and 
are  found  by  the  court,  defendant 
is  entitled  to  the  benefit  thereof, 
although  the  averments  iu  his  an- 
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Bwer  are  not  characterized  as  a 
couDter-claim.  {Ac&r  agt.  Hotcl^- 
■    r,  97  If.  r.,  800.) 


PRACTICE. 

1.  Want  of  service  of  process  is  a 
Jurisdictional  defect.  If  a  court, 
whether  of  limited  Jurisdiction  or 
not,  undertakes  to  hold  cognizance 
of  a  cause  without  having  gained 
Jurisdiction  of  the  person  by  hav- 
ing him  before  them  in  the  manner 
required  by  law,  tbe  proceedings 
are  void.  The  jurisdiction  of  a 
court  may  be  inquired  into,  al- 
though the  record  of  the  Judgment 
states  facts  giving  it  Jurisdiction. 
It  may  be  disproved  by  evidence 
notwithstanding  recitals  in  the 
record.  (Th^  Methodist  Book  Con- 
cern and  Company  agt.  Hudaon, 
ante,  5i7.) 

2.  After  commenting  on  defendant's 
affidavits  as  to  service  of  sum- 
mons. &c. : 

JJeld,  thai  in  view  of  this  proof 
and  of  all  the  circumstances  sur- 
rounding it,  the  affirmation  of  the 
record  is  entitled  to  greater  weight 
as  evidence  establishing  Jurisaic- 
tion,  than  the  negation  of  the  de- 
fendant.   (Id.) 

8.  A  return  by  a  sheriff  to  an  execu- 
tion can  only  be  impeached  by 
direct  motion  to  set  it  aside,  and 
jiot  collaterally.    {Id.) 

4.  Objections  to  the  proper  service 
of  an  order  for  the  examination  of 
a  judgment  debtor  must  be  raised 
at  the  first  opportunity.  His  ap- 
pearance and  submission  must  be 
regarded,  if  the  order  was  null,  as 
voluntary',  whereby  he  waived 
objection,  if  any,  to  the  Jurisdic- 
tion of  the  person.    (Id.) 

6.  Where  defendant,  a  Judgment 
debtor,  was  examined  under  an 
order  which  was  set  aside  on  the 
ground  that  the  execution  had  not 
been  returned  at  that  time: 
Meld,  that  as  it  does  not  appear 
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that  the  first  examination  was  con- 
cluded, otherwise  than  by  the 
vacation  of  the  order,  a  further 
examination  founded  upon  an- 
'  other  judgment  and  order  cannot 
be  considered  as  a  second  exam- 
ination or  as  harassing.    (Id.) 

6.  The  defendant  was  convicted  of 
having  taken  a  female  uhder  the 
age  of  sixteen  years  for  the  our- 
poses  of  prostitution.  The  indict- 
ment charged  the  taking  for  pur- 
poses of  prostitution.  The  evi- 
dence to  support  the  indictment 
was  that  of  the  mother  of  the 
child  as  to  her  age;  the  evidence 
of  the  ^irl  herself,  also  of  a  female 
physician  as  to  the  physical  con- 
dition of  the  girl,  and  the  evidence 
of  two  officers  of  the  Society  for 
the  Prevention  of  ('ruelty  to  Chil- 
dren as  to  the  character  of  the 
place  kept  by  the  defendant  and 
as  to  an  interview  with  the  de- 
fendant. On  a  motion  for  a  stay 
pending  appeal,  after  reviewing 
the  evidence : 

Held,  that  although  it  may  be 
true  an  appellate  court  may  order 
&  new  trial  if  it  be  satisfied  that 
the  verdict  against  the  prisoner 
was  against  the  weight  of  evidence 
or  against  the  law,  or  that  justice 
require  a  new  trial,  whether  any 
exceptions  shall  have  been  taken 
or  not  in  the  court  below,  in  this 
•  case  the  verdict  does  not  seem  to 
be  against  the  weight  of  evidence, 
or  a^inst  the  law,  or  that  justice 
requires  a  new  trial.  (27itf  Fieople 
agt.  Augu^  FlaU,  ante,  402.) 

7.  The  evidence  of  what  the  officers 
saw  on  the  twenty-ninth  of  August 
was  competent,  because  the  girl 
was  there  then,  and  the  character 
of  the  place  in  which  the  girl  was 
then  being  kept  was  material  to 
show  the  object  of  the  keeping. 
(Id.) 

8.  The  character  of  the  house  being 
material,  it  having  been  shown 
what  it  was  while  the  girl  was 
there,  it  was  competent  to  prove 
what  it  had  been  both  before  and 
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17.  A  Judgment  entered  in  pursu- 
ance of  a  decision  of  the  court  of 
appeals  cannot  be  altered  by  the 
supreme  court  -when  a  supple- 
mental complaint  may  be  filed 
after  such  a  Judgment  has  been 
entered.  {See  Clark  agt.  Ifaekin, 
84  Hun,  845.) 

18.  Power  of  a  court 'of  equity  to 
strike  out  the  defense  of  a  party 
disobeying  its  orders  —  Ooae  of 
Civil  Procedure,  sec.  1778.  ((iee 
Brisbane  agt.  Brubane,  84  Mun, 
839.) 

19.  Defective  highway  or  bridge  — 
in  an  action  against  a  town  to  re- 
cover damages  resuUing  tnere- 
from,  the  possession  of  funds 
wherewith  to  repair  it  must  be 
alleged  —  1881,  chap.  700.  {See 
Eveleigh  agt.  Town  of  Mounsfleld, 
84  Hun,  140.) 

20.  Statute  of  frauds — when  the 
defense  thereof  must  be  pleaded. 
{See  Myen  agt.  Dorman,  84  Hun, 
115.) 

21.  It  was  not  intended  by  the  pro- 
vision of  the  Code  of  Crimmal 
Procedure  (nee,  278),  abolishing  ex- 
isting forms  of  pleading  in  crim- 
inal actions,  to  set  aside  the  judicial 
construction  theretofore  given  to 
the  language  usually  employed  in 
such  pleadmgs;  its  true  office  is  to 
abrogate  the  technical  rules  form- 
erly governing  such  pleadings, 
and  to  substitute  simpler  forms 
and  a  more  liberal  interpretation. 
{People  agt.  Conroy,  W7  N,  F.,  62.) 

22.  In  an  indictment  under  said  Code 
for  murder  in  the  first  degree  it  is 
not  necessary  that  the  particular 
intent  with  which  the  homicide 
was  committed  shall  be  set  forth, 
it  is  sufficient  to  allege  that  it  was 
done  feloniously,  with  malice 
aforethought,  and  contrary  to  the 

.  form  of  the  statute  {Code  of  Crim. 
Pro.,iiec9,  275,  284).    {Id.) 

28.  The  question  as  to  whether  the 
crime  was  committed  under  such 


circumstances,  with  reference  to 
intent  as  to  make  it  murder  in  the 
first  degree  within  the  atatutoij 
definition  {Flmat  Code,  eec.  18:i),  is 
one  of  fact,  detenninabie  by  the 
Jury.    {Id,) 

24.  It  »eem$,  that  it  is  the  better  form 
of  pleading  to  charge  the  crime  to 
have  been  committed  with  one  of 
the  several  intents  described  in 
said  Penal  Code.    (Id) 

25.  The  objection  that  an  indictment 
does  not  conform  to  the  require- 
ments of  the  Code  of  Criminal 
Procedure  {sees,  275. 27(S)  may  only 
be  taken  by  demurrer  (Seoi,  8:21, 
828).    (Id.) 

26.  Tlie  provision  of  the  Code  of 
Civil  Procedure  {see.  519),  requiring 
tliat  the  allegations  of  a  pleading 
shall  be  literally  construed,  applies 
only  to  matters  of  form.  It  is  still 
the  duty  of  a  party  to  present  a 
clear  and  unequivocal  statement 
of  his  cause  of  action  or  defense, 
and  when  a  material  statement  is 
susceptible  of  two  meanings,  the 
one  most  unfavorable  to  the 
pleader  must  be  taken.  {Clark 
agt.  Dillon,  97  If.  F.,  870.) 

27.  While  it  is  competent  for  the 
opposite  party  to  move  to  make 
the  pleading  more  definite  and 
certain,  he  is  not  bound  so  to  do; 
this  burden  may  not  be  cast  upon 
him  by  the  fault  of  the  pleaaer. 
{Id.) 

28.  As  to  whether  a  plea  of  uUra 
vires  can  be  interposed  against  a 
corporation  by  one  who  hias  con- 
tracted with  it.  qtugre,  {Eider  Ufa 
Baft  Go,  agt.  Boach,  97  if.  Y.,  87a) 

29.  Where  a  defendant  in  an  action 
on  contract  sets  up  in  his  answer 
facts  which  fail  as  a  defense,  but 
which  establish  an  equitable  right 
of  set-off,  and  such  facts  are  proved 
without  objection  on  the  trial,  and 
are  found  by  the  court,  defendant 
is  entitled  to  the  benefit  thereof, 
although  the  averments  iu  his  an- 
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swer  are  not  characterized  as  a 
couDter-claiiiL  {Ac&r  agt.  HytcK- 
"    »,  97  N.  r.,  800.) 


PRACTICE. 

1.  Want  of  service  of  process  is  a 
Jurisdictional  defect.  If  a  court, 
whether  of  limited  Jurisdiction  or 
not,  undertakes  to  hold  cognizance 
of  a  cause  without  having  gained 
Jurisdiction  of  the  person  by  hav- 
ing him  before  them  in  the  manner 
required  by  law,  the  pix>ceedings 
are  void.  The  jurisdiction  of  a 
court  may  be  inquired  into,  al- 
though the  record  of  the  judgment 
states  facts  giving  it  lurisdiction. 
It  may  be  disproved  by  evidence 
notwithstanding  recitals  in  the 
record.  [The  MethodUt  Book  Con- 
cern and  Company  agt.  Hudton^ 
ante,  5 17.) 

2.  After  commenting  on  defendant's 
affidavits  as  to  service  of  sum- 
mons. &c. : 

Hdd^  that  in  view  of  this  proof 
and  of  all  the  circumstances  sur- 
rounding it,  the  affirmation  of  the 
record  is  entitled  to  greater  weight 
as  evidence  establishing  jurisdic- 
tion, than  the  negation  of  the  de- 
fendant.   (Id.) 

8.  A  return  by  a  sheriff  to  an  execu- 
tion can  only  be  impeached  by 
direct  motion  to  set  it  aside,  and 
not  collaterally.    {Id.) 

4.  Objections  to  the  proper  service 
of  an  order  for  the  examination  of 
a  judgment  debtor  must  be  raised 
at  the  first  opportunity.  His  ap- 
pearance and  submission  must  be 
regarded,  if  the  order  was  null,  as 
voluntary,  whereby  he  waived 
objection,  if  any,  to  the  jurisdic- 
tion of  the  person.    {Id.) 

6.  Where  defendant,  a  Judgment 
debtor,  was  examined  under  an 
order  which  was  set  aside  on  the 
ground  that  the  execution  had  not 
been  returned  at  that  time: 
EM,  that  as  it  does  not  appear 
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that  the  first  examination  was  con- 
cluded, otherwise  than  by  the 
vacation  of  the  order,  a  further 
examination  founded  upon  an- 
'  other  judgment  and  order  cannot 
be  considered  as  a  second  exam- 
ination or  as  harassing,    (/d.) 

0.  The  defendant  was  convicted  of 
having  taken  a  female  uhder  the 
age  of  sixteen  years  for  the  nur- 
poses  of  prostitution.  The  indict- 
ment charged  the  taking  for  pur- 
poses of  prostitution.  The  evi'^ 
dence  to  support  the  indictment 
was  that  of  the  mother  of  the 
child  as  to  her  age;  the  evidence 
of  tlie  ^irl  herself,  also  of  a  female 
physician  as  to  the  physical  con- 
dition of  the  girl,  and  the  evidence 
of  two  officers  of  the  Society  for 
the  Prevention  of  l/'ruelty  to  Chil- 
dren as  to  the  character  of  the 
place  kept  by  the  defendant  and 
as  to  an  interview  with  the  de- 
fendant. On  a  motion  for  a  stay 
pending  appeal,  after  reviewing 
the  e'vidence: 

Hdd,  that  although  it  may  be 
true  an  appellate  court  may  order 
a^  new  trial  if  it  be  satisfied  that 
the  verdict  against  the  prisoner 
was  against  the  weight  of  evidence 
or  against  the  law,  or  that  Justice 
require  a  new  trial,  whether  any 
exceptions  shall  have  been  taken 
or  not  in  the  court  below,  in  this 

'  case  the  verdict  does  not  seem  to 
be  against  the  weight  of  evidence, 
or  against  the  law,  or  that  justice 
requires  a  new  trial.  {TliA  FeopU 
agt.  Augjut  FUUt,  ante,  402.) 

7.  The  evidence  of  what  the  officers 
saw  on  the  twenty-ninth  of  August 
was  competent,  because  the  girl 
was  there  then,  and  the  character 
of  the  place  in  which  the  girl  was 
then  being  kept  was  materiid  to 
show  the  object  of  the  keeping. 
{Id.) 

d.  The  character  of  the  house  being 
material,  it  having  been  shown 
what  it  was  while  the  girl  was 
there,  it  was  competent  to  prove 
what  it  had  been  both  before  and 
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after  within  reasonable  limits,  and 
that  it  was  kept  by  the  same  pro- 
prietor and  used  for  the  same  pur- 
poses so  as  to  show  the  character 
of  the  place.    {Id) 

9.  Both  the  mother  and  girl  tes- 
tilled  as  to  her  age,  and  tlie 
statute  allows  the  jury  to  consider 
her  appearance  in  connection  with 
the'  other  evidence  in  determining 
the  question  of  age.    {Id.) 

10.  It  is  not  necessary  to  constitute 
the  takiuff  of  the  girl  by  the  de- 
fendant that  it  was  accompanied 
by  force  and  violence.  If  the  girl 
went  to  the  defendant's  place 
voluntarily,  and  he  invited  her  in, 
and  allowed  her  to  remain  there, 
and  used  her  for  purposes  of  pros- 
titution, it  would  be  a  taking 
within  the  meaning  of  the  statute. 
{Id.) 

11.  What  is  required  by  section  283 
of  the  Penal  Code,  as  to  corrobo- 
rative testimony,  is  that  there 
should  be  some  fact  deposed  inde- 
pendently altogether  of  the  evi- 
dence of  the  accomplice,  which, 
taken  by  itself,  leads  to  the  infer- 
ence not  only  that  a  crime  has 
been  committed,  but  that  the 
prisoner  is  implicated  in  it.     (Id.) 

12.  The  falie  denials  of  the  defend- 
ant are  strong  corroborations  of  a 
criminal  intent  upon  the  part  of 
the  defendant  in  the  keeping  of 
the  girl.  The  evidence  of  the 
officers  show  that  the  girl  was  at 
the  defendant's  place  with  his 
knowledge,  and  that  it  was  a  house 
of  prostitution,  and  from  these 
facts  the  jury  might  well  infer  en- 
tirely, independent  of  the  girl's 
testimon  V,  that  the  defendant  was 
keeping  her  there  for  the  purposes 
of  prostitution.  The  evidence  of 
the  mother  and  the  officers  then 
showed,  independent  of  that  of 
the  girl  herself,  she  was  under  six- 
teen years  of  age,  and  was  being 
kept  by  the  defendant  for  pur- 
poses of  prostitution.  This  was 
evidence  of  material  facts  leading 


lo  the  inference  not  only  that  a 
crime  had  been  committed,  but 
that  the  defendant  was  implicated 
in  it.    (Id,) 

13.  The  principle  that  in  actions  at 
law  the  laws  of  the  states  shall  be 
regarded  as  rules  of  decision  in  the 
courts  of  the  United  States  (see. 
721,  Rev.  JStai.),  and  that  the  prac- 
tice, pleadings  and  forms,  and 
modes  of  proceedings  in  such 
cases,  shall  conform  as  near  as 
may  be  to  those  of  the  courts  of 
the  states  in  which  the  courts  sit 
(sec,  914),  is  applicable  only  where 
there  is  no  rule  on  the  same  sub- 
ject prescribed  by  act  of  congress, 
and  where  the  state  rule  is  not.in 
conflict  with  any  such  law.  (Mat" 
Ur  of  FUk,  ante,  432.) 

14  The  statute  of  New  York  which 
permits  a  partj[  to  a  suit  to  be  ex- 
amined by  his  adversary  as  a 
witness  at  any  time  previous  to 
the  trial,  in  an  action  at  law,  is  in 
conflict  with  the  provision  of  the 
Revised  Statutes  of  the  Uniteti 
StAtcs,  which  enacts  that  **the 
mode  of  proof  in  the  trial  of  ac- 
tions at  common  law  shall  be  by 
oral  testimony  and  examination  6t 
witnesses  in  open  court,  except  as 
hereinafter  provided"  (Sec  861). 
(Id.) 

15.  None  of  the  exceptions  after- 
wards found  in  sections  8Q3^8<16 
and  807,  provide  for  such  examin- 
ation of  a  party  to  the  suit  in  ad- 
vance of  the  trial  as  the  statute  of 
New  York  permits.    (IdJ) 

16.  The  courto  of  the  United  States 
sitting  in  New  York  have  no 
power,  therefore,  to  compel  a 
party  to  submit  to  such  an  exam- 
ination, and  no  power  to  punish 
him  for  a  refusal  to  do  so.    (Id.) 

17.  Nor  can  the  United  States  court 
enforce  such  an  order  made  by  a 
state  court  before  the  removal  of 
the  case  into  the  circuit  court  of 
the  United  States.    (Id) 
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18.  Where  a  person  is  in  custody, 
under  an  oraer  of  the  circuit  court, 
for  contempt  in  refusing  to  answer 
under  such  an  order,  this  court 
will  release  him  by  writ  of  habea$ 
coTpu»  on  the  ground  that  the  order 
of  Imprisonment  was  without  the 
Jurisdiction  of  that  court.    (Id,) 

19.  The  plaintiff  brought  this  action 
to  assert  her  title  to  dower  in  cer* 
tain  real  estate  owned  in  his  life- 
time by  one  Price.  The  defense 
was  that  her  marriage  with  Price 
had  been  annulled  because  he  had 
a  wKe  living  at  the  time  his  mar- 
riage with  plaintiff  was  solem- 
nized. A  judgment  for  defend- 
ants, on  the  report  of  a  referee, 
was  reversed  on  appeal  and  judg- 
ment directed  for  plaintiff.  De- 
fendants moved  for  a  direction  for 
a  new  trial,  in  place  of  such  judg- 
ment, because  upon  another  trial 
further  proof  could  be  made  by  a 
stipulation  entered  into  in  the  ac- 
tion brought  against  plaintiff  for 
the  decree  nullifying  their  mar- 
riage, by  Price,  whicn  would  pre- 
clude her  from  recovering  the 
dower  in  his  real  estate: 

Held,  that  as  this  stipulation  was 
known  to  the  parties  at  the  time 
of  the  trial,  and  had  been  relied 
upon  by  way  of  answer  and  de- 
fense, but  the  proof  was  withheld 
simplv  because  it  was  believed 
that  the  defense  was  well  enough 
without  it,  it  is  too  late  to  open 
the  case  again  for  further  proof. 
(Price  agt  Price,  ante,  142.) 

20.  Where  proceedings  are  instituted 
by  a  railroad  company,  under  the 
laws  of  this  state,  to  acquire  title 
to  land,  and  after  a  report  by  com- 
missioners making  their  award, 
and  before  confirmation,  the  rail- 
road company  moves  for  leave  to 
discontinue  and  abandon  the  pro- 
ceedmgs,  it  is  within  the  legitimate 
power  of  the  court  in  granting  it 
to  annex  such  terms  to  go  with 
the  favor  as,  under  the  circum- 
stances, justice  and  fairness  to  the 
parties  require.  The  terms  upon 
which    the    motion    should    be 


granted  is  within  the  discretion  of 
the  court.  (New  York,  Weet  Shore 
atid  Buffalo  Railway  Company  agt 
Thome,  ante,  190.) 

21.  While  the  provisions  of  the  stat* 
ute  permitting  extra  allowance  do 
not  apply  to  special  proceeding, 
and  such  allowance  cannot  oe 
made  under  an  order  ^ving  costs, 
but  in  such  case  the  limitation  to 
those  for  similar  services,  &c.,  in 
'  actions,  controls,  yet  that  restric- 
tion has  no  application  on  a  mo- 
tion for  favor.     (Id,) 

23.  The  court,  in  granting  such  mo- 
tion, is  not  restricted  to  taxable 
costs  and  disbursements  as  a  con- 
dition.   (Id,) 

23.  Upon  the  arraignment  of  a  pris- 
oner without  counsel  the  law  (Code 
Grim.  Pro,  eee.  308)  requires  that 
"be  must  be  asked  if  he  desire 
the  aid  of  counsel,  and  if  he  does 
the  court  must  assign  counsel." 
The  duty  of  assigning  counsel 
carries  with  it  the  power,  and  the 
further  duty  to  do  whatever  is 
necessary  and  proper  to  be  done 
to  enable  the  assigned  counsel  to 
discharge  the  trust  which  the  court 
has  devolved  upon  him.  (People 
agt  WiOeU,  ante,  196.) 

24.  Where  a  prisoner  is  entirely  un- 
able to  furnish  the  money  to 
defray  the  cost  of  transcribing  the 
stenoCTapher's  notes,  and  counsel 
who  have  been  assigned  for  his 
defense  depoles  that  a  proper  dis- 
charge of  the  duties  devolved 
upon  him  by  the  court  requires  a 
presentation  of  the  case  to  the  ap- 
pellate tribunal,  the  court  should 
provide  the  means  necessary  to 

•  enable  him  to  do  that  which  the 
court  has  enjoined.    (Id.) 

25.  And  in  a  proper  case  the  court 
will  upon  motion  in  behalf  of  the 
prisoner  direct  that  a  copy  of  the 
stenographer's  notes  of  the  triid 
be  furnished  his  counsel  at  the 
expense  of  the  county.    (Id,) 


604 


HOWARD'S  PRACTICE  RBPORTa 


Digest 


20.  A  surrogate  has  power,  on  mo- 
tion, to  strilce  out  allegations  con- 
tained in  a  petition  for  the  revo- 
cation of  probate  of  a  will,  as 
iiTelevant  and  redundant.  {In  the 
EttcUe  of  JamM  O.  Henry,  deceased, 
ante,  297.) 

27.  Wliere  the  averments,  which  the 
movinff  part^  seeks  to  eliminate 
from  the  petition  concern  circum- 
stances and  occurrences,  that  must 
rather  be  regarded  as  matters  of 
evidence  bearing  upon  the  issues 
to  be  tried  than  as  necessary  al  le- 
ctions making  or  attending  such 
issues,  they  will  be  stricken  out 
iJd,) 

28.  Where  an  appeal  Is  allowed  by 
the  common  pleas  from  a  judg- 
ment of  the  city  court,  the  notice 
of  appeal  should  specify  that  the 
appeal  is  from  the  order  or  Judg- 
ment of  the  common  pleas,  as 
there  can  be  no  appeal  to  the  court 
of  appeals  from  the  city  court 
(Anaonta  Braes  and  Copper  Com- 
pany agt  Connor  et  al,,  ante,  499.) 

See  Injunction. 

Garrison  agt.  Ifarie  and  others, 
ante,  348. 

Bee  SUFPLEMENTAIIT  PROCEEDINGS. 

Bviger  agt  Swivel,  ante,  87*4. 

29.  Appeal  —  none  lies  to  a  court  of 
sessions  from  a  Judgment  of  the 
special  sessions  charging  a  prose- 
cutor with  costs  —  Code  of  Crim- 
inal Procedure,  sees.  719,  720, 
749  — Code  of  Civil  Procedure, 
sees.  8014,  8045.  {See  People  agt 
JVbrton,  88  Hun,  277.) 

80.  Appeal — ^when  the  general  term 
mav  order  a  Judgment  for  the  ap- 
pellant without  direoting  a  new 
trial  —  a  party  voluntarily  with- 
holding evidence  will  not  be 
grantea  a  new  trial,  in  order  to 
enable  him  to  introduce  it.  (See 
Price  agt  Price,  88  Hun,  432.) 

81.  Where  a  notice  of  appeal  is 
signed  by  an  attorney,  other  than 
the  attol*ney  of  record,  the  objec- 


tion should  be  raised  by  a  motion 
to  dismiss  the  appeal — a  denial 
in  an  answer  of  '*  each  and  every 
allegation  not  hereinbefore  ad- 
mitted or  denied  "  is  bad  —  Code 
of  Civil  Procedure,  sec.  500.  {See 
Thierry  agt  Crawford,  38  Hun, 
868.) 

82.  Motion  for  a  new  trial  on  ths 
minutes  —  when  an  appearance 
and  consent  estops  a  party  from 
denving  the  regularity  of  a  motion, 
or  the  jurisdiction  of  the  court  to 
hear  it  —  power  of  the  court  to 
reconsider  a  decision  during  the 
circuit  at  which  it  was  made. 
(See  Stnmerieh  agt  Hefferan,  88 
Hun,  54.) 

88.  Abandonment  of  a  wife  by  her 
husband  —  the  decision  of  a  police 
justice  may  be  reviewed  upon  a 
certiorari — the  justice  does  not 
act  as  a  court  of  special  sessions^ 
the  wife  may  show  that  she  left 
her  husband  through  fear  of  per- 
sonal violence.  (See  People  ex  reL 
Scherer  agt  Walsh,  88  Hun,  845.) 

84.  Action  for  dower — consent  by 
the  widow  to  receive  a  gross  sum 
— at  what  stage  of  the  case  it  does 
not  give  her  such  a  vested  right  as 
will  enable  her  representatives  to 
revive  the  action  after  her  death  ~ 
when  an  extra  allowance  should 
not  be  made.  {See  McKeen  agt 
Fish,  88  Hun,  28.) 

85.  Failure  to  pay  alimony  —  com- 
mitment for  contempt  —  form  of 
the  order  —  Code  of  Civil  Pro- 
cedure, sees  1772, 1 773  —  inability 
to  pay  no  excuse  if  caused  by  the 
voluntary  act  of  the  party— ^Oode 
of  Civil  Proced  ure,  sec  2 i86.  (See 
Ryer  agt.  Hyer,  88  Hun,  116.) 

86.  Assessment  —  joint  petition  of 
separate  owners  to  vacate  it  — 
when  the  petitioners  should  not 
be  allowed  to  amend,  so  as  to  file 
separate  petitions.  (See  Matter  <f 
Wood,  88  Hun,  1.) 

37.  Improper  assessment  of  tax  — 
application  to   county  judge  to 
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have  it  refunded — an  appeal  lies 
from  liis  order  to  the  general  term 
—  Code  of  Civil  Pi-ocedure,  sec. 
1857  —  1869,  chap.  a5.\  sec.  6.  as 
amended  by  chap.  605  of  1871  — 
1884,  chap.  141  —  when  a  tax  will 
not  be  refunded  because  of  an 
error  in  the  manner  of  assessing 
it  —  when  an  original  act  is  not 
revived  by  the  repeal  of  an  amenda- 
tory act  —  Const.,  art.  8,  sec.  16 — 
when  the  subject  of  an  act  is  em 
braced  in  the  title—  1881,  chap. 
18— when  an  act  will  be  held 
valid  in  part  and  void  as  to  the 
residue.  {See  Harris  agt.  Super- 
vieon  of  Niagara  Co.,  88  Hun, 
279.) 

88.  Assessment — an  application  to 
vacate  it  will  not  lie  after  it  has 
been  paid  — 1868,  chap.  838.  {See 
Matter  of  Mehrbaeh,  88  Hun,  186.) 

89.  Eminent  domain — taking  of 
land  for  railroad  purposes  —  veri-  j 
flcatioh  of  the  petition  —  when  a 
party  is  estopped  from  question- 
ing it — whoonay  verify  it  as  an  offi- 
cer of  the  company — when  the 
land  of  a  landowner,  over  whose 
land  the  route  does  not  pass,  may 
be  taken  —  the  opening  and  clos- 
ing argument —  view  of  the  prem- 
ises. {See  Matter  of  If,  T.,  L  and 
W.  R.  R  Go,,  88  Hun,  148.) 

40.  Taking  of  land  for  railroad  pur- 
poses—an order  of  the  special 
term  setting  aside  the  report  of 
commissioners  is  reviewable  at 
the  general  term  —  evidence  — 
a  witness  cannot  testify  as  to  '*  his 
impression  of  what  was  said. "  (See 
Matter  of  N  Z,  W,  S.  and  B,  R. 
R.  Co.,  US  Hun,  231,) 

41.  Report  of  commissioners  to  ap- 
praise damages  on  taking  land  for 
a  railroad  —  appeal  from  the  order 
confirming  the  repprt —  errors  in 
the  minutes  of  the  testimony 
must  be  corrected  by  an  applica- 
tion to  the  commissioners  and  not 
to  the  court.  {See  Matter  of  JV. 
r.,  W.  S,  and  B.  R  R,  Co.,  83 
Hun,  298.)  I 


42.  Railroad  company  —  proceed- 
'  ings  to  acquire  the  title  to  addi- 
tional lands,  under  section  21  of 
chapter  140  of  1850,  as  amended 
bv  chapter  287  of  1869  —  contents 
or  the  petition  —  how  the  determ- 
ination of  the  company  to  acauire 
land  may  be  shown.  {See  Matter 
of  N.  T.  C,  and  K  R  R  R  Co., 
88  Hun,  274.) 

48.  Railroads  —  proceedings  bv  one 
company  to  acquire  a  right  to 
cross  the  tracks  of  another  —  the 
proceedings  are  not  stayed  by  an 
appeal  from  an  order  refusing  to 
change  the  venue.  {See  Matter  of 
N.  T.,  L.  and  W.  R  R.  Co.,  88 
Hun,  270.) 

44.  Taking  of  land  by  a  railroad 
company  —  rule  by  which  the 
property  is  to  be  valued  —  a^ee- 
ment  between  an  owner  ana  the 
company  for  a  sale  of  the  land 
and  for  the  transfer  of  other 
interests  therein  at  a  price  to  be 
fixed  by  commissioners  named  by 
them  —  in  such  case  the  court 
cannot  appoint  new  commission- 
ers on  reversing  the  report  of 
those  named  by  the  parties.  {See 
MaUer  of  N.  t..  Lack,  and  W.  R 
R  Co.,  88  ifiin,  639.) 

45.  Surrogate — power  of,  over  a 
final  accounting— when  he  should 
proceed  with  it,  although  one  of 
the  grounds  of  the  objection  made 
therein  presents  a  (question  which 
he  has  not  Jurisdiction  to  hear  and 
determine,  and  an  action  to  obtain 
a  determination  thereof  has  been 
brought  in  the  supreme  court. 
{See  /^»p£0  ex  rel  Morgan  agt.  Rol- 
Un$,  88  Hun,  47.) 

46.  Surrogate  —  Jurisdiction  of— he 
may  entertain  a  petition  to  have  a 
sale  of  real  estate,  sold  under  an 
order  of  his  court  to  pay  debts 
set  aside.  {See  Matter  of  Lynch, 
88  Hun,  809.) 

47.  Surrogate  —  when  he  cannot 
grant  an  allowance  to  a  special 
guardian  upon  his  ex  parte  appli- 
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cation  therefor — tlie  provision  as 
to  costs  and  allowances  should  be 
inserted  in  the  decree  —  Code  of 
Civil  Procedure,  sec.  2558.  {See 
Matter  of  Budhnff,  88  Bun,  285.) 

48.  Docketing  of  decrees  of  a  surro- 
^te  —  form  of  the  execution  to  be 
issued  upon  tbem  —  Code  of  Civil 
Procedure,  sec.  ^554.  {See  Bing- 
ham agt.  Burlingame,  83  Hun^  2 1 1.) 

40.  Mortgage — allowing  the  raort- 
gaffee  to  enter  into  possession  after 
a  default  of  twelve  months  —  con- 
struction of  it  —  when  the  mort- 
gage may  be  foreclosed  &t  once  on 
a  laiiure  to  pay  the  interest  {See 
Central  Truei  Co.  agt  K  T  C%ty 
andN,RK  Co.,  88  Hun,  518.) 

60.  Action  to  foreclose  a  mortgage — 
the  validity  of  liens  prior  to  the 
mortgage  cannot  be  contested  — 
right  of  the  mortgagee  to  be  sub- 
rogated to  the  place  of  a  prior 
mortgagee  whose  mortgage  has 
been  paid  —  power  of  the  court 
over  the  relief  to  be  granted.  {See 
Emigrant  Ind.  Sav.  Bank  agt 
CluU,  88  Hun,  82.) 

61.  Judgment  of  foreclosure  and 
for  any  deficiency  arising  on  a 
sale  —  when  a  judgment  for  defi- 
ciency may  be  entered  without  a 
sale.  {See  Sietoert  agt.  Bamel,  88 
Bun,  44.) 

62.  Partition — provision  in  an  inter- 
locutory decree  for  the  protection 
of  the  interests  of  contingent  re- 
maindermen —  an  error  in  the 
Judgment  confirming  the  sale  as 
to  the  disposition  of  the  proceeds 
thereof  will  not  affect  the  title  of 
a  purchaser  —  a  trust  fund  need 
not  always  be  paid  into  court. 
{See  BoekweU  agt.  Decker,  88  Hun, 
848.) 

68.  Bawdy-house  —  its  continuance 
will  not  be  restrained  by  an  in- 
junction upon  the  application  of 
a  party  whose  property  is  depre- 
ciated in  value  by  it  {See  And^- 
•on  agt.  Doty,  88  Hun,  160.) 


64.  Perjury — requisites  of  the  la- 
indictment —  it  need  not  specify 
in  detail  the  issues  in  the  action  in 
which  the  false  testimony  was 
^iven  —  the  testimony  is  material 
if  it  relate  to  one  of  several  facts 
constituting  the  issue  involved  — 
what  evidence  in  corroboration  of 
the  testimony  of  the  impeaching 
witness  is  required.  {See  Beaple 
agt.  Orimehaw,  83  Hun,  505.) 

55.  Slander  —  in  an  action  for  slan- 
derous words  spoken  by  a  wife  the 
husband  must  l)e  made  a  defend- 
ant— Code  of  Civil  Procedure, 
sec.  450.  {See  FUigerald  tgt 
Quann,  38  Hun,  652.) 

66.  Fraudulent  conveyance  —  a  sin- 
gle action  may  be  brought  to  set 
aside  separate  conveyances  made 
to  different  persons — joint  de- 
murrer— will  be  overruled  if  the 
complaint  be  good  as  to  any  one 
of  those  joining  in  it  {See  OaJdeg 
agt.  TugweU,  38  Hun,  357.) 

57.  Motion  to  vacate  a  judgment 
because  of  fraud  —  when  it  may 
be  made  by  one  not  a  party  to  it— 
when  the  application  need,  not  be 
made  within  two  years  from  the 
filing  of  the  judgment-roll — Code 
of  Civil  Procedure,  sec.  it^ 
{See  JfarehaU  agt  McOee,  88  Hun, 
854.) 

58.  Attachment  —  the  affidavit  must 
show  a  sum  due  over  all  counter 
claims  known  to  the  plaintiff  — 
Code  of  Civil  Procedure,  sec.  686, 
sub.  1  —  when  a  reference  to  other 
papers  on  file  is  unavailing  in  an 
sffldavit  {See  Smiih  agt  Arnold, 
83  Hun,  484.) 

50.  Injimction — when  a  mandatory 
clause  ma^  be  inserted  in  a  pre- 
liminary injunction  —  when  one 
of  the  parties  to  a  business  agree- 
ment may  be  appointed  a  receiTer 
to  close  up  the  business  against 
the  objections  of  one  of  his  asso- 
ciates. {See  Hanoter  Fire  Ine.  Ox 
agt  Cfermania  Fire  Int,  6^.,8S 
Hun,  530.) 


HOWARDS  PRACTICE  REPORT& 


607 


Digest. 


60.  Action  for*  the  dissolution  of  an 
insolvent  corporation  —  power  of 
Uie  court  to  restrain  the  prosecu- 
tion of  other  actions  against  it. 
{See  Pheenix  Fkmndry  agt.  North 
mver  Canat.  Co,,  88  Uun,  156.). 

61.  Contempt  of  court  by  the  vicla- 
tlon  of  an  injunction  —  the  ex- 
penses of  the  proceedipgs  to  pun- 
ish the  guilty  party  may  be 
Included  m  tne  fine.  (See  Breti 
agt.  Brett,  88  Hun,  547.) 

62.  Evidence  —  when  the  deposi- 
tion of  a  witness  taken  out  of  the 
state  may  be  read  although  the 
witness  be  in  court  —  the  deposi- 
tion can  only  be  suppressed  by  a 
special  motion.  {See  Hedgee  agt. 
WaiiafM,  2»  Hun,  b^,) 

68.  Examination  of  a  party  before 
trial  — it  may  be  granted  in  an 
action  to  recover  property  fraud- 
ulently obtained  —  Code  of  Civil 
Procedure,  sec.  870.  {See  Daven- 
port OlueoM  }ffg,  Co,  agt.  Taumg, 
88  Hun,  82.) 

64.  Examination  of  a  party  before 
trial  —  what  constitutes  a  waiver 
of  the  certification  and  filing  of 
the  depositions.  {See  Mayor  agt. 
EhrUdi,  88  Hun,  1.) 

65.  Judgment  creditor's  action  — 
cannot  be  maintained  until  an  ex- 
ecution has  been  issued.  {See 
lAchtenberg  agt  Herdtfelder,  88 
Hun,  57.) 

66.  Judgment  creditor's  action  — 
when  one  action  can  be  main- 
tained to  have  applied  in  payment 
of  the  judgment  legacies  due  sev- 
erally to  the  judgment  debtor's 
defendants  therein^  when  it  may 
be  brought  to  reacn  the  interests 
of  legatees  before  the  will  has 
been  admitted  to  probate.  {See 
Bradner  agt  HoUand,  88  Hun, 
288.) 

67.  Pleading  —  a  denial  upon  infor- 
mation and  belief  is  bad  —  Code 
of  Civil  Procedure,  sec.  600.   {See 


Pratt  Mfg.  Co.  agt.  Jordan  Iron 
Co.^  83  Hun,  554.) 

68.  Pleadings  in  justices'  courts  — 
when  matter  set  up  in  an  answer 
constitutes  a  defense  and  not  a 
counter-claim.  {See  O-reen  agt. 
Waite.SS  Hun,  191.) 

69.  What  amendment  to  a  com- 
plaint should  not  be  allowed  by  a 
referee.  (See  Niagara  Co.  Bk.  agt 
Lord,  88  Hun,  557.) 

70.  Requests  for  findings  of  fact  and 
conclusions  of  law  —  the  court 
must  pass  upon  each  of  them  — 
it  cannot  reject  them  as  unnecea- 
sary.  {See  GoeUing  agt  Biehler, 
88  Hun,  500.) 


.  « 


71.  Additional  allowance  —  upon 
what  it  is  to  be  computed  in  an 
action  to  restrain  the  enforcement 
of  a  final  determination  in  sum- 
mary proceedings.  {See  SJiMliy 
agt  KeUy,  88  Hun,  548.) 

72.  Bill  of  particulars — when  al- 
allowed  in  an  action  to  recover 
damages  for  goods  wrongfully 
seizea  by  the  sheriff  under  afti  at- 
tachment {bee  Hayeetkgi.  David- 
eon,  88^U7i,  446.) 

78.  Ejectment  —  will  not  lie  by  the 
grantee  in  an  instrument  which 
purports  to  be  a  deed  but  is  in 
fact  a  mortgage.  {See  Burdell  agt. 
BurdeU,  88  Hun,  585.) 

74.  Execution  —  it  ceases  to  be 
operative  after  a  sale  has  been 
made  thereunder  —  tlie  attorney 
issuing  it  cannot  thereafter  with- 
draw It  {See  Thomae  agt.  Bogert, 
88  Hun,  11 ) 

75.  Statute  of  limitations— «  counter^ 
claim  connected  with  or  arising 
out  of  the  subject-matter  of  the 
plaintiff's  demand  may  be  set  up 
after  an  action  upon  such  counter- 
claim is  barred  by  the  statute  — 
Code  of  Civil  Procedure,  sec.  508. 
{See  Herbert  agt  Bay,  88  Hun, 
461.) 
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76.  Drainage  of  swamps — no  ap- 
peal lies  from  an  order  directing  a 
further  assessment  —  when  an 
assessment  may  be  laid  before  the 
title  to  the  easement  has  been  ac- 

Suired  — 1881,   chap.   608.      {8m 
fatter  of  Swan,  88  Hun,  '2O0.) 

77.  Board  of  excise  in  New  York  — 
an  employe  thereof  most  apply 
for  a  warrant  upon  the  comp- 
troller before  he  can  sue  the  citj 
—  an  unreasonable  refusal  of  the 
board  to  give  the  warrant  relieves 
him  from  procurihg  it.  {See 
Gregory  agt  Mayor,  ^Hun,  451.) 

78L  Foreign  judgment  —  when  a 
decree  recovered  in  foreign  liqui- 
dation proceedings  cannot  be  en- 
forced here  against  a  resident  of 
this  state  —  wkat  must  be  shown 
to  sustain  an  action  upon  a  for- 
eign Judgment  {See  Anderean 
agt  Haddon,  88  Hun,  485.) 

79.  Purchaser  of  personal  property 
— when  liable  to  the  true  owner 
therefor  —  mere  possession  of  per- 
sonal property  does  not  give  an 
apparent  title  —  an  action  of  re- 
plevin lies  against  one  who  has 
ceased  to  retain  possession  of  the 
property.  {See  Smith  agt  Oletee, 
88  Hun,  501.) 

80.  Yolimtary  dissolution  of  a  cor- 
poration—  Code  of  Civil  Proced- 
ure, chap.  17,  tit  11 — a  receiver 
cannot  be  appointed  until  the 
entry  of  the  final  order  of  disso- 
lution—  Code  of  Civil  Procedure, 
sec.  2426  —  the  report  of  the  ref- 
eree must  contain  the  statement 
required  by  it  {See  Matter  of  E, 
M,  Baynton  Sato  and  File  Co.,  84 
Hun,  809.) 

81.  Surface  railroads — construction 
of  the  statutes  relating  to,  in  cities 
and  villages— 1884,  chap.  252— 
the  consent  of  the  local  authori- 
ties may  be  procured  after  that  of 
the  property  owners  —  the  reasons 
for  the  refusal  of  the  owners  to 
consent  need  not  be  given  —  only 
owners  whose  names  appear  on 


the  assessment-roll  are  entitled  to 
notice.  {See  Matter  of  Broadway 
Surface  R  B.  Co.,  84  Hun,  414.) 

82.  Committee  of  a  lunatic — is  per- 
sonally liable  for  rent,  if  he  takes 
possession  of  premises  under  a 
lease  held  by  the  lunatic — he  may 
be  compelled  to  pay  the  rent  by 
petition.  {See  Matter  of  Otie,  34 
Hun,  542.) 

88.  Sale  of  real  estate  to  pay  the 
debts  of  a  decedent — the  provi- 
sions of  the  statute  must  be  strictly 
complied  with  —  what  errors  may 
not  be  disregarded  or  cured  under 
section  2784  of  the  Code  of  Civil 
Procedure.  {See  Matter  of  Maho- 
ney,  84  Hun,  501.) 

84.  Failure  to  arraign  a  prisoner 
and  to  require  him  to  plead — 
when  it  does  not  afford  a  ground 
for  the  reversal  of  his  conviction. 
{See  PiBopU  agt  Otterhout,  84  Hun, 
260.) 

85.  Evidence  —  opinion  of  a  wit- 
ness, when  it  is  admissible  —  the 
grounds  of  an  obleclion  to  its 
competent  must  be  specifically 
stated.  (Ae  Amadon  agt.  Inger* 
eoU,  34  Hun,  132.) 

86.  Statute  of  limitations — an  ac- 
tion against  the  directors  of  a 
banking  association  for  negligence 
must  be  brought  within  three 
years — Code  of  Civil  Procedure, 
sees.  894,  414 — the  conmience- 
ment  of  the  action  by  one  stock- 
holder does  not  stop  the  ronning 
of  the  statute  against  others  who 
subsequently  join  as  pl^ntiffs. 
{See  Brinkerhooff  agt  Baetteiek,  84 
Hun,  852.) 

87.  Costs— when  to  be  allowed,  as 
of  course,  to  a  successful  appel- 
lant, on  appeal  from  a  Judgment 
of  dispossession  in  summary  pro- 
ceedings— Code  of  Civil  Proced- 
ure, sees.  2260,  8066,  8240.  {See 
Harriion  agt  Swart,  84  Hun,  259.) 

88.  Removal  of  cause  from  the 
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marine  court  to  the  supreme 
court,  in  order  to  change  the 
venue — Code  of  Civil  Procedure, 
sec.  819.  {See  Granger  agt  ShaUe, 
84  Hun,  241.) 

89.  Requests  to  charge — when  a 
refusal  to  allow  a  request  to  be 
made  is  error.  (See  lyefels  agt. 
Second  Avenue  R  R  Oo.,  34  Hun, 
497.) 

90.  Reference— what  is  a  sufficient 
delivery  of  the  report  to  prevent 
either  party  from  terminating  it — 
Code  of  Civil  Procedure,  sec.  1019. 
(See  Lime  agt.  Lyihch,  84  Hun,  896.) 

91.  A  report  cannot  be  sent  back  to 
a  referee  for  additional  findings  — 
Code  of  Civil  Procedure,  sec.  1028 
—  General  Rule  No.  82.  (See 
Gardiner  agt  Sehwib,  84  Hun, 
682.) 

92.  Motion  to  continue  an  iniunc- 
tion  — right  of  the  plaintiii  to 
furnish  additional  affidavits  — 
Code  of  Civil  Procedure,  sec.  627. 
(See  Cagney  agt  FUker,  84  Hun, 
649.) 

98.  Replevin  — surety  upon  an  un- 
dertaking in  —  when  he  will  be 
allowed  to  prosecute  the  action 
brought  bv  his  princioal,  after 
the  lutter  nas  abandonea  it  (See 
Hojffnan  agt  Steinau,  84  Hun, 
289.) 

94.  Partition— if  the  clerk  of  the 
court  is  appointed  guardian  ad 
Utern  for  an  infant  defendant  in 
an  action  of  partition,  he  must 
fldve  security.  (See  Fieker  agt 
2^971,  84  Hun,  188.) 

96.  Ejectment  —  recovery  of  pos* 
session  by  the  plalntiS,  under  a 
judgment  which  is  reversed  on 
appeal  —  rip;ht  of  the  defendant  to 
be  placed  m  possession  again — 
Code  of  CivU  Procedure,  sec.  1529. 
(See  CoTiger  agt  Vuryee,  84  Hun^ 
660.) 


06.  Attachment  —  on 
Vol.  I 


a  motion  to 
77 


vacate,  upon  the  original  papers, 
no  a^davits  sustaining  it  can  be 
read  —  Code  of  Civil  Procedure, 
sec.  688.  (See  Sutherland  agt 
Bradner,  84  Hun,  519.) 

97.  Settlement  of  a  case  —  when 
an  order  denying  a  motion  for  a 
settlement  is  appealable.  (See 
Gieaeon&gt,  SmM,  ZAHun,  647.) 

98.  Undertaking  on  an  appeal  in 
bastardy  proceedings  —  form  of 
it  —  Code  of  Criminal  Procedure, 
sec.  851 — the  court  of  sessions 
cannot  allow  it  to  be  amended 
when  defective.  (See  Raimeeif  eagt, 
Ohilde,  84  Hun,  829.) 

99.  Undertaking  on  appeal — when 
invalidated  by  the  refusal  of  the 
sureties  to  Justify  —  Code  of  Civil 
Procedure,  sec  1835.  (See  Hoff- 
man  agt  SmUh,  84  Hun,  485.) 

100.  Code  of  Civil  Procedure,  sec 
191,  sub.  8  —  power  to  allow  an 
appeal  under  —  by  what  general 
term  it  must  be  exercised.  (See 
De  Freest  agt.  C%  of  Troy,  84 
Hun,  680.) 

101.  Appeal  from  a  Judgment  con- 
victing  a  defendant  of  murder  in 
the  first  degree — duty  of  the  ap- 
pelUite  court  to  grant  a  new  4rial 
if  the  verdict  be  against  law  or  if 
justice  requires  a  new  trial  — 
when  the  expense  of  preparing 
the  case  will  be  charged  upon  the 
county.  (See  Feople  agt  Jonee,  84 
Hun,  620.) 

102.  Appeal  from  an  order  of  the 
general  term  modifying  a  peremp- 
tory writ  of  mandamue — Code  of 
Civil  Procedure,  seca  190,  191, 
1856,  2070.  (See  People  exreLOol- 
Uns  agt  Spieer,  84  Hun,  584.) 

108.  Habeae  eorpue  —  What  ques- 
tions may  be  examined  upon  the 
return — questions  settlea  by  a 
court-martial  cannot  be  re-exam- 
ined. (See  People  eac  rel,  Frey  agt 
Warden  N,  T,  County  JaO,  84 
Hun,  898.) 
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1(H.  Eabeas  oorput — the  sufficiency 
of  the  evidence  upon  which  the 
relaotr  was  committed  cannot  be 
examined  into  —  what  evidence 
justifies  the  commitment  of  a 
child  as  a  vagrant  —  Penal  Code, 
sec.  291.  {See  People  ex  reL  Pn^ 
kertoen  agt.  8L  IhmMtk,  84  Eui^ 
468.) 

105.  Contempt — an  oider  requiring 
a  person  to  show  cause  why  he 
should  not  be  punished,  made  by 
a  county  judge  whose  term  ezplr^ 
before  the  return  day,  may  be 
heard  before  his  successor  —  Code 
of  Civil  Procedure,  sees.  52, 2467 
246'i.  (iSw  Qamimon  agt  Berry, 
84  Hun.  188.) 

106.  Contempt— the  failure  of  an 
executor  to  pay  over  money  as 
required  by  the  terms  of  a  decree, 
is  punishable  as  a  contempt — 
Code  of  Civil  Procedure,  sees. 
2552,2656.  {See  MaUer  of  Snydm-, 
84  Hun.  802.) 

107.  Power  of  a  court  of  equity  to 
strike  out  the  defense  of  a  party 
disobeying  its  orders — Code  of 
Civil  Procedure,  sec.  1778  —  effect' 
of.  (See  Brisbane  agt  Briabane, 
84  Run,  889.) 

108.*  Certiorari — audits  of  a  board 
of  supervisors  cannot  be  reviewed 
after  the  roll  has  been  signed  and 
the  tax  warrants  delivered.  {See 
People  ex  rel.  CkUe  agt.  Supervieore, 
84  Hun,  206.) 

109.  Right  of  a  defendant  to  have  a 
controversy  between  himself  and 
a  co-defendant  settled]-^  Code  of 
Civil  Procedure,  sec,  1204— it 
only  applies  to  causes  of  action 
connected  with  the  one  upon 
wliich  the  action  is  brought  (See 
Bafferty  agt  WHUame,  8i  Hun, 
644.) 

110.  Power  of  the  court  to  allow 
amendments  to  be  made  nunc  pro 
^nc— Code  of  Civil  Procedure, 
sec.  72&  (See  Tofdn  agt  (Jary,  84 
Hun,  481.) 


111.  Within  twenty  days  after  its 
service  a  demurrer  may  be  with 
drawn  and  an  answer  served  — 
frivolous  answer — what  is — ^^an 
order  denying  a  motion  to  strilce 
out  an  answer  as  frivolous,  is  not 
appeasable.  {See  Carpenter  agt 
Adame,  84  Hun,  429.) 

112.  A  Judgment  entered  in  pursu- 
ance of  a  decision  of  the  court  of 
appeals  cannot  be  altered  by  the 
supreme  court — when  a  supple- 
mental  complaint  may  be  filed 
after  such  a  Judgment  has  been 
entered.  {See  Clark  agt  Maddn, 
84  Hun,  845.) 

118.  Irregularity  in  the  form  of  a 
verdict  —  when  the  erroneous  por- 
tion should  be  disregarded  and  a 
proper  Judgment  entered.  {See 
PmI  agt  Stockwell^  84  Hun,  878.) 

114i  Judgment  creditor's  action  — 
it  cannot  be  brought  after  a  gen- 
eral assignee  has  distributed  the 
debtor's  estate  under  a  decree  of 
the  county  court — 1877,  chap. 
466.  {See  McLean  agt  PrenHee, 
84  Hun,  604.) 

116.  A  Judgment  binds  only  privies 
and  p!artie8 —  in  actions  of  fore- 
closure only  subsequent  lienors 
should  be  made  defendants.  (See 
Bram  agt.  Bram,  84  Hun,  487.) 

116.  Foreclosure — receiver  of  the 
rents  and  profits  of  the  premises — 
disposal  of* the  fund  in  payment 
of  a  subsequent  mortgage.  {See 
Keogh  agt  MeManue,  84il«n,  521.) 

117.  Action  to  recover  a  penalty 
under  the  excise  law  —  the  refer- 
ence to  the  statute  upon  the  sum- 
mons— when  it  is  sufficient — Code 
of  Civil  Procedure,  sec.  1897  — 
it  does  not  apply  to  the  com- 
plaint —  it  is  sufficient  if  the  over^ 
seers  of  the  poor  prosecuting  the 
action  are  such  de  faeHo  —  what 
evidence  shows  the  liquor  sold  to 
be  intoxicating.  {See  Bipiey  agt 
MeVann,  84  mn,  112.) 
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118.  Action  for  peoalties  in  a  Jus- 
tice's court  —  a  proper  reference 
to  the  statute  must  be  indorsed 
upon  the  summons  —  Code  of 
t  ivil  Procedure,  sec.  1897.  (See 
Hitehman  agt.  Baxter,  84  Sun, 
871.) 

110.  Summary  proceedings  to  re- 
cover lands  by  a  purcluiser  at  a 
sale  under  execution  —  Code  of 
Civil  Procedure,  sec.  2232— the 
validity  of  the  Judgment  cannot 
be  collaterally  attacked  therein. 
(See  OetUng  agt.  Mchr,  84  Hun, 
840.) 

120.  A  new  trial  cannot  be  had  in 
the  county  court  on  an  appeal 
from  a  Judgment  in  summary  pro- 
ceedings —  Code  of  Civil  Proced- 
ure, sees.  2260,  8068.  (iS^  Brawn 
agt  Cassadjf,  84  Hun,  55.) 

121.  County  courts  —  may  euter- 
tertain  motions  for  new «,  trials 
made  upon  the  minutes  of  the 
Judge  —  an  appeal  lies  from  orders 
made  thereon  to  the  general  term — 
no  question  will  be  considered 
by  the  general  term  that  does  not 
appear  from  the  appeal  book  to 
have  been  presentea  in  the  county 
court  —  error,  in  entering  such  an 
order  without  stating  the  grounds 
upon  which  it  was  made,  is  to  be 
corrected  by  motion  and  not  by 
appeal  —  motion  for  a  new  trial — 
how  made.  (See  ^nman  agt 
aatoeU,  84  Hun,  178.) 

122.  County  court  —  Jurisdiction  of, 
over  proceedings  of  an  assignee 
for  the  benefit  of  creditors.  {See 
Matter  of  Morgan,  84  Hun,  217.) 

128.  As  to  the  mode  determining 
dama^  for  land  taken  by  right 
of  emmcnt  domain.    (Id,) 

124.  Facts  not  found  bv  a  referee, 
and  as  to  which  no  nndinz  was 
requested,  may  not  be  considered 
for  the  purpose  of  reversing  a 
Judgment.  {Bumap  agt  Nat.  ISk. 
F&tSdam,  96  iV.  T.,  125.) 


125.  Upon  a  motion  to  change  the 
place  of  trial  in  local  action  when 
venue  is  laid  in  the  wrong  county, 
the  power  of  the  court  to  change 
the  place  of  trial  for  the  conven- 
ience of  witnesses  or  other  cause  if 
it  exists,  as  to  which,  qwBre  {Code, 
Bee,  987),  may  not  be  invoked: 
that  power  can  only  be  exercised 
upon  motion  made  after  the  action 
is  put  in  the  situation  in  which  de- 
fendants  were  entitled  to  liave  it 
placed  when  it  was  commenced. 
(Acker  agt.  Leland,  96  iT.  F.,  888.) 

126.  When  the  record  on  appeal  i^ 
a  case  tried  by  the  court  contained 
a  paper  headed  "  requests  to  find,'' 
also  another  paper  containing  ex- 
ceptions to  assumed  refusal  of  the 
requests,  but  there  was  no  "  note 
upon  the  margin  of  the  requests," 
as  required  by  the  Code  of  Civil 
Procedure  (me,  1023),  or  else- 
where, showing  how,  if  at  all,  the 
propositions  were  disposed  of,  or 
that  the  attention  of  the  court  had 
been  called  to  them:  Held,  that 
said  assumed  requests  could  not 
be  considered  in  determining  the 
appeal  (Harris  agt  Van  Wart, 
96  N.  r.,  642.) 

127.  The  provisions  of  the  Code  of 
Civil  Procedure  (sees.  972.  1008) 
providing  for  the  determination 
of  the  other  issues  of  fact  in  an 
equitv  case  where  one  or  more 
specific  questions  have  been  sub- 
mitted to  a  jury,  and  also  for  the 
review  of  the  verdict  of  the  Jury 
upon  the  questions  submitted,  do 
not  change  the  old  practice  and 
the  verdict  of  the  Jury,  although 
a  motion  for  a  new  trial  has  been 
denied,  is  not  conclusive  upon  the 
court  on  the  final  hearing  of  the 
action,  but  may  be  disregftrded. 
(Leamedtkgt.  mat9on,97 N,r,,l.) 

128.  Where  a  person  convicted  of 
assault  in  the  third  degree  was 
sentenced  to  imprisonment  at 
hard  labor  in  state's  prison :  Held, 
that  while  the  sentence  was  void, 
88  the  conviction  was  valid,  tiie 
prisoner  was  not  entitled  to  a  dis- 
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charge  on  habetu  corpus,  but  should 
be  remanded  to  the  custody  t>f  the 
sheriff,  that  the  trial  court  may 
deal  with  him  according  to  law. 
(People  exrtk^gL  KtUy,  97 N.  T,, 
213.) 

129.  The  provision  of  the  Code  of 
Civil  Procedure  (mc.  519^,  requir- 
ing that  the  allegations  oi  a  plead- 
ing shall  be  literally  construed, 
applies  only  to  matters  of  form. 
It  is  still  the  duty  of  a  party  to 
present  a  clear  and  unequivocal 
statement  of  his  cause  of  action 
or  defense,  and  when  a  material 
statement  is  susceptible  of  two 
meanings,  the  one  most  unfavor- 
able to  the  pleader  must  be  taken. 
{Clark  agt  DOltm,  97  N,  T,  870.) 

130.  While  it  is  competent  for  the 
opposite  party  to  move  to  make 
the  pleading  more  definite  and  cer- 
tain, he  is  not  bound  to  so  do;  this 
burden  may  not  be  cast  upon  him 
by  the  fault  of  the  pleader.     (Id.) 

481 .  Where  a  Judgment  in  an  action 
tried  by  the  court  or  a  referee  is 
reversed  and  new  trial  granted  at 
general  term,  it  is  the  duty  of  the 
party  succeeding^  if  the  decision 
was  influenced  by  questions  of 
fact,  to  see  that  the  order  so  states, 
or  to  have  it  corrected  on  motion; 
if  he  fails  so  to  do,  those  ques- 
tions may  not  be  considered  here. 
{Rid&r  UftBaft  Co,  agt.  Boach,  97 
N.  r.,  878.) 

182.  Writs  of  cerHorari  to  review 
action  of  a  board,  a  department  of 
a  city  government,  should  be  di- 
rected to  individual  members. 
\8u  PoopU  ex  reL  agt  Board  of 
Oomrs,,  97  If.  F.,  87.) 


RAILROADS. 

1.  Where  proceedings  are  instituted 
by  a  railroad  company,  under  the 
laws  of  this  state,  to  acquire  title 
to  land,  and  after  a  report  by  com- 
missioners making  their  award, 
and  before  confirmation,  the  rail- 


road company  moves  for  leave  to 
discontinue  and  abandon  the  pro- 
ceedings, it  is  within  the  legiti* 
mate  power  of  the  court  in  grant- 
ing it  to  annex  such  terms  to  ^ 
with  the  favor  as,  under  the  cir- 
cumstances, justice  and  faimeas 
to  the  parties  require.  The  terms 
upon  which  the  motion  shonld  be 
granted  is  within  the  discretion  of 
the  court.  {New  Tort,  WestShore 
and  Buffalo  BaUwa^  Compan§f  agt 
Thorn,  ante,  190.) 

2.  While  the  provisions  of  the  stat- 
ute permitting  extra  allowance  do 
not  applv  to  special  proceedings, 
and  such  allowance  cannot  be 
made  under  an  order  giving  costs, 
but  in  svioh  case  the  limitation  to 
those  for  similar  services,  Ac,  in 
actions,  controls,  yet  that  restric- 
tion has  no  application  on  a  mo- 
tion for  favor.    (Id,) 

8.  T^e  court,  in  granting  such  mo- 
tiofi,  is  not  restricted  to  taxable 
costs  and  disbursements  as  a  con- 
dition.   (Id.) 

4.  The  lands  of  a  railroad  company 
are  prima  facte  liable  to  be  assessed 

.  for  the  costs  of  local  improve- 
ments, the  presumption  being 
that  thev  are  benefitea  in  common 
with  au  other  lands  within  the 
area  of  assessment  for  such  im- 
provements. (In  re  Cedar  Bark, 
ante,  257.) 


5.  If  the  commisdoners  of 
ment  have  discretion  in  determ- 
ininff  what  lands  are  ben^ted,  it 
shotud  be  shown  by  their  report 
why  they  have  omitted  an^r,  and 
Buch  omission  of  lands  without 
explanation  is  an  error  in  princi- 
ple, Justifying  interference  by 
the  court   (Id, 


5 


(L  The  constitutional  and  statutory 
provisions  in  reference  to  the 
construction  and  operation  of 
street  railroads  makes  it  necessary 
to  have  the  consent  of  the  owners 
of  one-half  in  value  of  the  prop- 
erty bounded  on  each  street  or 
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portion  of  a  street  upon  which  it 
is  proposed  to  construct|a  railroad, 
and  not  merely  the  consent  of 
the  owners  of  one-half  in  value 
of  the  property  bounded  upon  the 
whole  of  the  route  over  which  it 
is  proposed  to  build  the  road. 
(Buton  agt  The  Thirty-fourth 
Strut  RaUroad  Company,  ante, 
458.) 

7.  If  that  is  not  done,  then  the 
building  of  the  road  must  be 
authorized  by  the  commissioners 
appointed  by  the  general  term  of 
the  supreme  court  and  by  the  gen- 
eral term  itself.    {Id.) 

8.  As  a  railroad  constructed  in  a 
public  street  without  authority 
would  be  a  public  nuisance,  the 
burden  of  proof  is  upon  the  de- 
fendant, to  show  that  it  has  such 
autliority.    iflL) 


RECEIVER. 

1.  A  receiver  may  be  appointed  on 
the  conclusion  of  the  examination 
of  a  third  person  in  supplement- 
ary proceedings,  either  before  or 
after  the  return  of  the  execution 
fupiinst  the  Judgment  debtor.  {De 
Ymer  et  aL  agt  Smyth,  ante,  48.) 

2.  The  court  has  no  power  to  ap- 
point a  receiver  under  proceed- 
mgs  for  the  voluntarv  dissolution 
of  a  corporation  until  the  making 
of  the  final  order  dissolving  the 
corporation.  (In  re  The  S,  M. 
Boynton  Saw  and  FVe  Company^ 
ante,  69.) 


REFEREEa 

1.  The  Code  of  Procedure  has  pre- 
scribed the  method  of  trial  before 
a  referee,  and  has  provided  that, 
except  in  certain  excepted  cases, 
the  whole  or  anv  of  the  issues  in 
an  action  must  be  referred  upon 
the  consent  of  the  parties;  and 
where  the  stipulation  names  the 
referee,  the  clerk  must  enter  an 


order  of  course,  referring  the  is« 
sue  or  issues  for  trial  to  that  per- 
son only.  {Marie  el  al,  agt  Oarri- 
eon,  ante,  83.) 

3.  The  referee  is  there  given  sub- 
stantially the  same  power  as  is 

given  to  a  judge  on  the  trial  by 
le  court  without  a  jury,  and  pro- 
vision is  made  for  an  appeal  from 
Judgment  upon  a  trial  by  a  ref- 
eree, in  the  same  manner  as  upon 
the  trial  by  the  court  without  a 
Jury.    {Id) 

8.  As  the  court  in  such  case  has 
no  voice  in  determining  whether 
the  case  should  be  referred,  or  in 
selecting  the  person  who  should 
preside  at  the  trial,  it  would  not 
be  Justified  in  vacating  the  order 
entered  on  such  stipulation,  ex- 
cept upon  proof  of  some  act  of  the 
referee  tending  to  show  that  some 
means  or  influence  other  than  the 
evidence  and  argument  adduced 
before  him  have  or  will  influence 
his  decision.    (7d.) 

4.  Where  on  a  motion  to  remove  a 
referee  on  the  grounds  of  bias  and 
incapacitv,  the  party  moving,  to 
support  their  allegations,  set  forth 
in  their  affidavits  a  great  number 
of  the  rulings  of  the  referee  on  the 
trial  of  the  action  before  him,  and 
claimed  that  such  rulings  entitled 
such  party  to  the  relief  de- 
manded: 

Held,  that  as  the  rulings  referred 
to  are  decisions  of  the  questions 
which  the  parties  had  consented 
should  be  determined  by  the  ref- 
eree named  and  selected  by  them 
to  decide  (the  legislature  having 

Erovided  a  method  of  review),  if 
e  has  committed  an  error  in  his 
decisions,  the  defeated  party 
should  be  left  to  his  remedy  by 
appeal.    {Id) 

5.  Section  3426  of  the  Code  of  Civil 
Procedure  requires  the  report  of 
the  referee  to  contain  '*  a  state- 
ment of  the  effects,  credits  and 
other  property,  and  of  the  debts 
and  other  engagements  of  the  cor- 
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poration  and  of  all  other  matters 
pertaining  to  its  affairs: 

Held,  that  the  requirement  of 
the  Code  is  one  of  substance  and 
not  of  form,  and  a  failure  to  com- 
ply with  it  renders  the  final  order 
▼oid.  (In  re  The  E,  M.  BoynUm 
Saw  and  FUs  Company,  ante,  69.) 

6.  A  referee  is  not  bound  to  part 
with  his  report  without  the  pay- 
ment of  his  legal  fees;  and  where 
a  referee  has  his  report  ready 
within  the  statutory  time,  and  of- 
fers to  deliver  it  on  pa^rment  of 
his  legal  fees,  the  same  is  a  suf- 
ficient delivery,  pursuant  to  sec- 
tion 1019  of  the  Code  of  Civil 
Procedure,  to  prevent  the  statute 
from  operating  as  a  forfeiture  of 
Ills  fees  and  a  termination  of  the 
reference  (Bevernng  8.  C,  67 
Hato.,  1;  Thornton  Agt,  Thornton, 
66  How.,  119,  appiwfed).  (JJUU 
agt  Lynch,  ante,  96.) 


REFERENCE. 

1.  Requests  for  findings  of  fact  and 
conclusions  of  law  —  the  court 
must  pass  upon  each  of  them  — 
it  cannot  reject  them  as  unneces- 
sary—Code of  Civil  Procedure, 
sec.  1028.  {See  QoetUng  agt.  Biehler, 
88  Hun,  600.) 

2.  What  is  a  sufficient  delivery- of 
the  report  to  prevent  either  party 
from  terminating  it  —  Code  of 
Civil  Procedure,  sec.  1019.  (LUOe 
agt.  Lynch,  84  Hun,  896.) 

8.  A  report  cannot  be  sent  back  to 
a  referee  for  additional  findings — 
Code  of  Civil  Procedure,  sec. 
102;^— General  Rule  No.  82.  (Gar- 
diner agt  Schwab,  84  Hun,  682.) 

L  Facts  not  found  by  a  referee, 
and  as  to  which  no  finding  was 
requested,  may  not  be  considered 
for  the  purpose  of  reversing  a 
judgment  (BurnavAgt,  Nat, Bk. 
of  Potedam,  96  JIT.  r.,  125.) 


REMOVAL  OF  CAUSE. 

1.  Under  section  819  of  the  Code  of 
Civil  Procedure  an  application  for 
the  removal  of  a  cause  from  the 
New  York  city  court  into  the  su- 
preme court,  and  to  change  the 
place  of  trial,  may  be  made  at  any 
time  after  the  jomder  of  an  issue 
of  fact,  and  before  the  trial  thereof, 
and  no  demand  is  necessary  for  a 
change  of  place  of  trial  prior  to 
the  notice  of  application,  whether 
the  order  should  be  granted  or  not 
is  purely  a  matter  of  discretion. 
(Qranger  agt  8hMe,  ante,  180.) 

2.  Where,  on  appeal  from  an  order 
denying  the  motion  to  remove,  it 
appeared  that  the  justice  granting 
the  order  did  not  examine  the  case 
upon  its  merits  the  elements  of 
discretion  is  not  called  in  ques- 
tion.   {Id,) 

8.  li  eeemt,  that  in  applications  of 
this  character  something  more  is 
required  to  be  shown  than  the 
mere  fact  that  the  defendant  is 
not  a  resident  of  the  county  where 
the  action  is  brought    {££) 


REPLEVIN. 

1.  Where  a  person  has  seized  animals 
under  the  highway  act  {Lowe  ef 
1867,  chap.  814),  and  instituted  pro- 
ceedings under  the  statute  before 
a  iustice,  the  owner  cannot  main- 

I  tain  an  action  of  replevin  to  re- 
cover their  possession,  and  if  he 
does,  the  defendant  may  show 
what  was  litl^ted  before  the  jus- 
tice to  establish  his  nght  to  seise 
and  hold  the  animals  as  a  bar  to 
the  action  to  recover  the  possession 
of  them.  {Gropey  agt.  Arry,  ante, 
40.) 

8.  A  complaint  in  replevin  must 
contain  a  direct  issuable  averment 
of  ownership  in  the  plaintiif ,  and 
allegations  of  the  evidence  of  such 
ownership  will  not  be  allowed  to 
take  the  place  of  such  necesaaiy 
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averment    (Oardner  agt  8oamU, 
272.) 

8.  Wbere  in  a  complaint  in  replevin 
to  recover  the  possession  of  per- 
sonal propertv  it  was  averred  (1), 
that  tne  defendant  detains  the 
property  set  out  in  the  schedule 
from  the  plaintiff;  (2),  that  one 
Emma  N.  Scovill  (not  the  defend- 
ant) executed  and  delivered  to  the 
plaintiff  a  chattel  mortgage  upon 
the  property;  (3),  that  by  the  terms 
of  the  mortgage  the  plaintiff  had 
become  entitlM  to  the  possession 
of  the  propertv;  (4),  that  the  de- 
fendant had  Its  possession;  and 
(5),  refused  to  deliver  it  to  the 
plaintiff  on  demand: 

Held,  that  the  complaint  is  fatally 
defective,  because  it  is  not  averrea 
that  the  plaintiff  is  the  owner  or 
has  title  to  the  property,  nor  that 
he  had  the  right  of  possession 
by  virtue  of  a  special  property 
therein,  as  required  by  section 
1720  of  the  Code  of  Civil  Proced- 
ure.   (IcL) 

REPLY. 

1.  In  an  action  against  an  assess- 
ment insurance  company,  brought 
by  a  beneficiary  to  recover  on  a 
certificate  of  membership,  where 
the  defendant's  answer  alleged 
new  matter,  i.  e.,  the  making  and 
non  payment  of  an  assessment: 

Heid,  that,  under  section  516  of 
the  Code  of  Civil  Procedure,  on 
motion  of  defendant's  counsel,  the 
court  will  require  the  plaintiff  to 
reply  to  the  new  matter  set  up  in 
defendant's  answer.  {Boger$  agt 
Mutual  Beterve  Fund  J^fe  Anodr 
aJtiony  ante,  104.) 


REQUESTS  TO  CHARGE. 

L  A  refusal  of  the  court  to  pass 
upon  a  question  of  law  reouested 
by  a  counsel  to  be  chareea  is  an 
error  for  which  the  judgment 
should  be  reversed,  (fie  Bost  agt. 
Alb&rtFiBUmer  Company,  ante,  501.) 


2.  This  is  so  even  though  the  re- 
quests be  unreasonable  m  number, 
(Id.) 

SET-OFF. 

1.  Where  plaintiff  had  a  verdict  for 
forty-four  dollars  and  nine  cents, 
and  judgment  was  entered  for  that 
sum,  the  defendant  being  entitled 
to  costs,  another  judgment  was 
entered  for  seventy-four  dollars 
and  ninetv-fonr  cents  costs  in  his 
favor.  The  judgment  in  favor  of 
the  plaintiff,  after  its  entry,  and 
before  the  judgment  was  entered 
in  favor  of  the  defendant,  was,  by 
the  plaintiff  assigned  to  his  attor- 
neys in  the  action  in  consideration 
of  their  services  as  such  attorneys: 

Heldf  that  there  were  two  judg- 
ments entered  in  this  action,  where 
properly  there  could  be  only  one, 
and  that  based  upon  the  verdict, 
and  in  such  case  the  lesser  amount 
should  be  set  off  as  against  the 
larger  of  the  sums  to  which  the 
respective  parties  are  entitled,  and 
the  judgment  be  effectual  for  the 
difference  in  favor  of  the  party 
entitled  to  it  This  right  is  one  of 
the  incidents  of  the  action,  and  is 
superior  to  the  lien  of  the  attor- 
neys  or  to  the  effect  of  an  assign- 
ment (Warden  agt  Frost,  ante, 
8tf4.) 

2.  Right  of  the  executor  to  set  off 
against  a  legacy  a  claim  due  from 
a  firm  of  which  the  legatee  was 
the  sole  surviving  partner.  {Ferris 
agt.  Burrows,  84  Hun,  104.) 


SHERIFF. 

1.  Where  a  sheriff  makes  a  levy, 
and  then  receives  a  bond  of  in- 
demnity, he  is  bound  to  hold  the 
property  until  it  is  adjudged  that 
It  does  not  belong  to  the  defend- 
ant, unless  the  party  giving  the 
bond  instructs  him  to  release  the 
levy.    {Bowe  agt  WWdns,  ante,  21.) 

2.  Where  an  attachment  is  set 
aside  for  irregularity,  and  there  is 
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no  adjudication  as  to  the  owner- 
sliip  of  the  property  levied  on, 
the  sheriff  ought  not  to  surrender 
it  to  a  person  whose  claim  the 
bond  of  indemnity  makes  it  his 
duty  to  contest.  Section  709  of 
the  Code  of  Civil  Procedure  does 
not  apply  to  such  a  case.    (Id,) 

8.  A  demand  is  not  necessary  be- 
fore bringing  an  action  where  the 
sheriff  levies  upon  the  goods  of  a 
party  not  named  in  the  process. 
(Id,) 

4.  Even  if  it  had  been  the  duty  of 
the  sheriff  to  surrender  the  goods 
on  the  setting  aside  of  the  attach- 
ment, notwiUistanding  he  had  re- 
ceived a  bond  of  indenmity,  his 
retention  of  the  goods  was  ratified 
by  the  attaching  creditors  inas- 
much as  they  subsequently  ap- 
pealed from  the  order  vacating  the 
attachment,  and  therebv  mani- 
fested an  intention  to  hold  the 
eoods,  if  possible  ;  and  they  rati- 
fied the  sale  of  the  goods  under 
an  execution,  issued  at  their 
instance  in  the  Attachment  suit, 
by  accepting  the  proceeds  of  the 
execution  sale.    (Id.) 

6.  The  stay  under  section  170  of 
the  new  Code,  which  sta^s  pro- 
ceedings against  the  sheriff  until 
he  can  collect  from  the  bondsman 
of  an  escaped  judgment  debtor,  is 
discretionary  and  the  court  will 
not  grant  it  where  the  slieriff  has 
not  proceeded  with  diligence. 
(F&tts  agt.  Davidion,  ante,  215.) 

6.  A  third  party  order,  before  the 
return  of  execution  need  not  con- 
tain the  matters  requisite  to  an 
affidavit  and  order  to  examine  the 
judgment  debtor  himself  before 
the  return  of  an  execution.  It 
seems  that  supplementary  proceed- 
ings can  be  maintained  against 
the  sheriff  when  he  is  a  judgment 
debtor.  (PotU  agt  Darndton^ 
ante,  216.) 

7.  In  an  action  against  the  sheriff 
for  an  alleged  tresspass  in  seizing 


and  converting  plaintifTs  prop- 
ertv,  it  is  a  fatal  objection  to  an 
order  discharging  the  sheriff  from 
liability,  and  substituting  in  his 
place  as  defendants  several  per- 
sons who  claim  to  have  indemni- 
fied him  for  his  acts,  that  the 
moving  papers  fail  to  show  that 
the  applicants  became  indemnitors 
to  the  sheriff  before  the  com- 
mencement of  the  action.  (Hape$ 
agt  DawUtm,  ante,  810.) 

8.  The  provisions  of  the  Code  re- 
stricting the  remedy  of  a  party  to 
the  indemnitors  of  the  sheriff, 
would  seem  to  contemplate  a 
seizure  by  that  officer  of  property 
under  a  single  execution  or  attach- 
ment, and  the  substitution  of  in- 
demnitors liable  upon  a  single 
bond,  where  the  liability  of  Sie 
obligors  is  necessarily  co-extensive 
with  that  of  the  officer  whose  po- 
sition as  defendant  they  seek  to 
occupy,  and  not  the  substitatioa 
of  numerous  Indemnitors  liable 
for  distinct  and  separate  levies 
where  each  applicant  is  made 
joint  defendant  with  numerous 
applicants,  applying  by  other  at- 
torneys, and  in  separate  proceed- 
ings, although  the  individual 
consents  of  each  of  the  several  in- 
demnitors appearing  in  the  record 
authorize  only  an  order  making 
the  applicant  alone  a  party  de- 
fendant in  the  action,  (id,) 

9.  A  sheriff  and  his  indemnitors, 
sued  for  trespass  in  levying  upon 
personal  property,  the  legal  title 
to  which  IS  in  plaintiff,  under  an 
execution  against  the  person  from 
whom  plaintiff  acquired  title,  may 
not  attack  the  transfer  for  fraud 
without  p*t>ving  a  judgment 
against  the  transierrer.  (MeKii^ 
ley  agt.  Bow,  97  N.  7.,  98.) 


SPECIAL  PROCEEDINGa. 

1.  An  application  for  an  order  re- 
quiring the  receiver  of  an  insolvent 
bank  to  pay  over  a  fund  held  in 
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trast  by  it  is  not  a  motion 
defined  by  the  Code  of  Civil  Pro- 
cedore  (sw.  768),  but  a  special 
proceeding  *'  for  the  enforcement 
or  protection  of  a  right "  (see  8884) 
in  which  costs  may  be  awarded  in 
Uie  discretion  of  the  court  as  in  an 
action.  {People  Agt.  CUvBankof 
Boeheeter,  96  If,  f.,  83.) 


STAY  OP  PROCEEDINGa 

1.  The  stay  under  section  170  of  the 
new  Code,  which  stajs  proceed- 
ings against  the  sheriff  until  he 
can  cofiect  from  the  bondsman  of 
an  escaped  judgment  debtor,  is 
discretionary  ana  the  court  will 
not  grant  it  where  the  sheriff  has 
not  proceeded  with  diligence. 
ilUts  agt.  Davidaan,  ante,  216.) 

See  Costs. 

PMbane  agt  Draktfard,  ante,  141. 

3.  Railroads  —  proceedings  by  one 
compauy  to  acquire  a  right  to 
cross  the  tracks  of  another — the 
proceedings  are  not  stayed  by  an 
appeal  from  an  order  refusing  to 
cnange  the  venue.  (See  Matter  of 
K  T,  L  and  W.  K  K  Oo,,  88 
Bun,  270.) 

STOCK. 

1.  Where  shares  of  stock  are  sold  to 
be  delivered  at  a  future  time, 
and  before  the  delivery  the  seller, 
to  save  it  from  forfeiture,  pavs 
assessments  levied  upon  the  stock, 
he  has  the  right  to  refuse  deliv- 
ery until  repamnent  of  such 
assessments.  (TF%t^?i^agt  Page^ 
ante.  889.) 


SUMMARY  PROCEEDINGS. 

1.  Additional  allowance  —  upon 
what  it  is  to  be  computed  in  an 
action  to  restrain  the  enforcement 
of  a  final  determination  in  sum- 
mary proceedings.  (See  Sheehy 
agt.  KeUy,  88  Hun,  548.) 

You  I  78 


3.  Summary  proceedings  to  recover 
land  h^  a  purchaser  at  a  sale  under 
execution  —  Code  of  Civil  Pro- 
cedure, sec.  2382— the  validity  of 
the  judgment  cannot  be  collate- 
rally attacked  therein.  (Qettingi 
agt  Mohr,  84  Hun,  340.) 

8.  Parties — A  new  trial  cannot  be 
had  in  the  county  court  on  an  ap- 
peal from  a  Judgment  in  summary 
proceedings  —  Code  of  Civil  Pro- 
cedure, sees.  2260,  806a  (See 
Brown  agt  Caeeady,  84  Hun,  55.) 


SUMMONa 

1.  Action  for  penalties  in  a  Jus- 
tic's  court  —  a  proper  reference  to 
the  statute  must  be  indorsed  upon 
the  summons  —  Code  of  Civil  Pro- 
cedure, sec.  1897.  (See  Hitehman 
agt  Baxter,  84  Hun,  271.) 


SUPPLEMENTARY  PRO- 
CEEDINGS. 

1.  A  receiver  may  be  appointed  on 
the  conclusion  of  the  examina- 
tion of  a  third  person  tn  supple- 
mentary proceedings,  either  be- 
fore or  after  the  return  of  the 
execution  against  the  Judgment 
debtor.  (De  Vivier  et  aL  agt. 
Smyth,  ante,  48.) 

2.  A  third  party  order,  before  the 
return,  of  execution  need  not  con- 
tain the  matters  requisite  to  an 
atBdavit  and  order  to  examine  the 
Judgment  debtor  himself  before 
the  return  of  an  execution.  It 
seems  that  supplementary  pro- 
ceedings can  be  maintained  against 
the  sheriff  when  he  is  a  Judgment 
debtor.  (PMs  agt  Davideon,  ante, 
216.) 

8.  In  proceedings  supplementary  to 
execution,  after  examination,  a 
motion  was  made  to  compel  de- 
fendant to  pay  $215  to  a  receiver 
theretofore  regularly  appointed. 
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^hich  sum  plaintiff  claimed  de- 
fendant was  entitled  to  receive 
from  a  third  party,  and  wliich 
defendant  claimed  to  have  dis- 
posed of  bj  delivering  to  his 
attorney  before  service  of  the 
second  order.  An  order  was  made 
referring  this  question  of  fact  to 
a  referee,  who  took  testimony  and 
made  his  report  in  substance  that 
defendant's  claim  was  true,  which 
report  was  confirmed  : 

Hdd,  that  under  section  2456  of 
the  Code  the  justice  properly 
allowed  defendant  his  costs  and 
disbursements  and  charged  plain- 
tiff therewith. 

HM,  also,  that  a  provision  in  said 
order  that  defendant  first  pay  the 
fees  of  the  referee  and  stenogra- 
pher amounted  in  effect  to  a  direc- 
tion  that  said  judgment  be  satisfied 
pro  tanto^  and  in  this  said  order  was 
without  authority  of  law,  and  that 
under  section  2447  of  the  Code 
the  justice  was  vested  only  with 
power  to  direct  the  application  of 
any  money  or  property  in  the 
possession  or  under  the  control  of 
the  defendant  belonging  to  him  to 
a  sheriff  designated  in  the  order 
or  to  a  receiver,  if  one  was 
appointed.  {Boeigw  agt.  Swivel, 
ante,  872.) 

i.  Objections  to  the  proper  service 
of  an  order  for  the  examination 
of  a  judgment  debtor  must  be 
raised  at  the  first  opportunity. 
His  appearance  and  submission 
must  be  regarded,  if  the  order  was 
null,  as  voluntary,  whereby  he 
waived  objection  if  any  to  the 
Jurisdiction  of  the  person.  {Tha 
Metfiodist  Book  Concern  and  Com- 
pany agt.  Hudion,  ante,  617.) 

6.  Where  defendant,  a  judgment 
debtor,  was  examined  under  an 
order  which  was  set  aside  on  the 
ground  that  the  execution  had  not 
been  returned  at  that  time: 

Held,  that  as  it  does  not  appear 
that  the  first  examination  was  | 
concluded,  otherwise  than  by  the 
vacation  of  the  order,  a  further  ex- 
amination founded  upon  another 
judgment  and  order   cannot   be] 


considered  as  a  second  examisa- 
tion  or  as  harassing.    (Id.) 


SUPREME  COURT. 

1.  The  supreme  court  has  power, 
notwithstanding  an  appeal  to  this 
court,  to  make  Its  record  declare 
the  truth  as  to  its  judgment,  and 
so  may,  after  an  appeal,  amend 
an  order  reversing  a  judgment  en- 
tered on  the  report  of  a  referee  by 
adding  a  statement  that  the  rever- 
sal was  upon  the  facts  as  well  as 
the  law.  {Nat.  CiUf  Bank  agt. 
Gold  Bx,  Bank,  97  Ifun,  6^5.) 


SURETIES. 

1.  In  an  action  against  the  sureties 
on  an  undertaking  on  arrest,  where 
the  nature  of  the  cause  of  action 
and  the  right  to  the  order  of  arrest 
are  identical,  commenced  upon  the 
vacating  of  Uie  order  of  arrest,  but 
before  the  termination  of  the  ac- 
tion in  which  the  order  of  arrest 
was  granted: 

ffeld^  that  the  sureties  were  not 
liable  on  the  undertaking  until 
judgment  was  rendered  in  the 
action  for  defendant.  {Staab  agt. 
dhupe  et  oL ,  ante^  4.) 

2.  After  two  sureties,  A. and B, had 
executed  a  joint  and  several  un- 
dertaking under  sections  834  and 
888  of  the  old  i:ode  for  a  stay  of 
proceedings  on  appeal,  A.  justified, 
but  when  subsec^uently  B.  was  ex- 
amined, the  justice  before  wliom 
the  examination  took  place  filed  a 
memorandum  that  he  was  not 
qualified,  and  that  defendant  in 
that  action  must  produce  another 
surety.  Meantime,  intermediate 
the  filing  of  the  memorandum  and 
the  entry  of  an  order  thereon,  the 
defendant  executed  the  undertak- 
ings upon  which  this  action  was 
brought,  which  were  approved: 

ffdd,  that  by  the  memorandum 
and  ord^  referred  to,  the  justice 
approved  of  A.  as  one  of  the  sure 
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ties  upon  the  undertakings;  that 
it  was  not  neceesaiy  that  A.  should 
Join  in  the  execution  of  the  under- 
takings with  defendant,  and  even 
if  A.  Is  not  liable  upon  his  under- 
taking, for  want  ox  a  formal  in- 
dorsement of  approval  upon  it,  the 
defendant  should  not  be  relieved 
from  liability  on  his  undertakings, 
which  stayed  plaintifTs  proceed- 
ings. {Booker  agt  Towmend,  ante, 

SURROGATK 

1.  The  surroi^te  has  jurisdiction, 
upon  entering  a  decree  for  the 
judicial  settlement  of  an  exec- 
utor's account,  to  determine  who 
are  testator^s  legatees,  and  to  what 
sums  they  are  respectively  enti- 
tled and  m  spite  of  the  limitations 
of  section  2743  of  the  Code  of 
Civil  Procedure,  he  may  exercise 
such  jurisdiction  in  respect  to 
legacies  whose  validity  is  disputed 
by  the  executor,  and  even  in  cases 
where  such  determination  neces- 
sarily involves  the  construction  of 
the  tesUtor's  will.  {In  the  Sttate 
qfjoihua  York,  ante,  16.) 

3.  A  surrogate  has  power,  on 
motion,  to  strike  out  alleetations 
contained  in  a  petition  zor  the 
revocation  of  probate  of  a  will, 
as  irrelevant  and  redundant,  (in 
the  Estate  of  James  Q,  Henry ^  de- 
eeeued,  ante^  897.) 

8.  Where  the  averments,  which  the 
moving  part^  seeks  to  eliminate 
from  the  petition  concern  circum- 
stances and  occurrences,  that  must 
rather  be  regarded  as  matters  of 
evidence  bearing  upon  the  issues 
to  be  tried  than  as  necessary  alle- 
gations making  or  attending  such 
usues,  they  will  be  stricken  out. 
(Id.) 

4.  The  requirements  of  sections  dS72 
and  2677  of  the  Code  of  avil  Pro- 
cedure and  the  requirements  of 
Rules  82  and  88  of  the  General 
Rules  of  Practice  are  entirely  in- 


dependent of  each  other,  and  the 
surrogate  may  at  any  time  after 
the  entry  of  the  decree  or  order 
sought  to  be  reviewed,  extend  the 
time  for  making  and  serving  a 
case,  even  though  the  appeal  has 
not  been  perfected,  provided  that 
the  time  for  perfecting  it  is  as  yet 
unexpired.  (In  the  E&Ue  of  Jamee 
TOby,  deeeaeed,  anU,  452.) 

See  SxBOUTOBS  and  ADMUnSTRA- 

TORS. 

ffaight^L  BrUbin,  ante,  199. 

See  Jurisdiction. 

Matter  of  Several  Aceountinge, 
eie.,  of  WtlUam  TUden,  de- 
eeaied,  ante,  4U9. 


TAXES  AND  ASSESSMENTS. 

1.  In  a  proceeding  by  the  receiver 
of  taxes  to  enforce  the  payment 
of  a  tax  of  |2,620,  in  the  year 
1881,  on  an  assessment  of  $100,000 
legally  imposed  upon  an  adminis- 
trator of  a  deceased  person,  the 
administrator  set  up  that  the  de- 
ceased resided  and  died  out  of  the 
state,  but  had  some  personal 
effects  here  whe^n  he  died;  that 
he  had  no  notice  of  any  tax  upon 
the  lists  in  this  city,  supposing 
the  deceased  could  not  be  taxed 
in  this  state ;  that  the  inventory  of 
the  estate,  filed  in  the  surrogate's 
oflSce  in  New  York  county, 
showed  149,066. 8t  of  assets  after 
payment  of  debts  upon  which  the 
tax  legally  chargeable  would  be 
$1^10: 

Held,  that  the  tax  having  been 
imposed  before  the  estate  had 
been  settled  bv  the  surrogate's  de- 
cree, it  was  the  duty  of  tlie  re- 
spondent, before  making  the  dis- 
tribution under  It,  to  ascertain 
what  the  liabilities  under  it  were, 
whether  for  taxes  or  otherwise; 
that  it  was  too  late  to  question  the 
quantum  of  tax,  and  that  no  cause 
was  shown  for  either  legal  or 
equitable  interference  {AMnmng 
3,  a,  67  How,,  118).  (McMahon 
agt  Jonee,  antOy  270.) 
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8.  By  section  7  of  chapter  260  of  the 
LftWB  of  1881,  the  county  treasnrer 
of  Ulster  county  was  '*  empow- 
ered to  acquire  and  hold"  any 
lands  which  were  sold  for  taxes. 
*'and  after  the  two  years  for 
redemption  has  expired,  ♦  ♦  ♦ 
to  sell  and  convey  the  premises 
as  such  section  directs."  Where 
the  countT  treasurer  of  Ulster 
county  dia  "acquire  and  hold" 
the  premised  described  in  the 
complaint,  under  and  in  pursu- 
ance of  the  act  aforesaid,  and 
after  the  expiration  of  two  years 
conveyed  the  same  to  the  wife  of 
the  tenant  occupying  the  premises : 
Hdd,  that  a  tenant  is  author- 
ized as  against  his  landlord  to 
acquire  an  outstanding  title.  The 
title  of  the  owner  was  extin- 
guished by  the  sale.  His  right  to 
redeem  was  cut  off  by  the  notice 
given  pursuant  to  section  13  of 
the  act,  and  as  the  county  of  Ulster 
had  become  the  owner,  there  was 
nothing  to  prevent  the  wife  of  the 
tenant  from  becoming  the  pur- 
chaser. {Senior  agt  Ma/rdtucouh 
M&»,  anU,  881.) 


TITLE. 

1.  By  section  7  of  chapter  260  of  the 
Laws  of  1881,  the  county  treasurer 
of  Ulster  countv  was  **  empowered 
to  acquire  ana  hold "  any  lands 
which  were  sold  for  taxes,  *'  and 
after  the  two  years  for  redemption 
has  expired,  ♦  *  *  to  sell  and 
convey  the  premises  as  such  section 
directs. "  Where  the  county  treas- 
urer of  Ulster  counter  did ''  acquire 
and  hold  "  the  premises  descnbed 
in  the  complamt,  under  and  in 
pursuance  of  the  act  aforesaid,  and 
after  the  expiration  of  two  ^ears 
conveyed  the  same  to  the  wife  of 
the  tenant  occupying  the  premises: 
HM^  that  a  tenant  is  authorized 
as  against  his  landlord  to  ac- 
<^uire  an  outstanding  title.  The 
title  of  the  owner  was  extinguished 
by  the  sale.  His  right  to  redeem 
was  cut  off  by  the  notice  given 
pursuant  to  section  12  of  the  act. 


and  as  the  county  of  Ulster  had 
become  the  owner,  Uiere  was 
nothing  to  prevent  the  wife  of  the 
tenant  from  becoming  the  pur- 
chaser. (SenicT  agt  JfomiUow- 
anU,  881.) 


2.  The  Mohawk  river  is  a  navigable 
stream,  and  the  title  to  the  bed  of 
the  river  is  in  the  people  of  the 
state,  and  the  decedent's  title  to 
land  described  as  extending  to  the 
"Mohawk  river"  extends  only  to 
its  bank.  (J<nu9  d^  Jcne^  ania, 
510.) 

8.  Claus  Bulwinkel.  the  owner  of 
four  lots  on  Fifth  avenue.  New 
York  city  disappeared,  having 
made  a  mortgage  thereon  which« 
on  the  22d  &y  of  August,  1862. 
was  foreclosed  and  the  summons 
published  against  him.  The  lota 
were  sold  under  a  judgmi^nt  for 
their  sale  in  this  action.  Six  yean 
thereafter  the  purchasers,  through 
proceedings,  in  foreclosure  of  said 
mortgage  by  an  advertisement  un- 
der Uie  statute,  sold  two  of  the 
lots,  and  they  bringing  more  than 
sufficient  to  pay  the  mortgage,  the 
other  two  lots  now  in  (question 
were  not  sold,  but  a  quit-claim 
deed  thereof  was  given  to  the  heirs 
of  said  Bulwinkel.  {SeUffman  agt. 
Sonnebom,  ante,  465.) 

4.  One  of  these  heirs  thereupon 
commenced  an  action  in  parUtion 
alleging  that  on  or  about  the 
day  of  1862,  Claus  Bulwinkel 
departed  this  life,  and  stating  who 
were  his  heirs,  but  on  the  trial  or 
hearing  no  attempt  was  made  to 
prove  the  death,  or  that  the  said 
parties  were  the  heirs.  The  Judg- 
ment, however,  treated  the  same 
as  proved,  and  at  the  sale  by  a 
referee  the  plaintiff  became  a 
purchaser  and  took  title,  idl  the 
parties  to  the  partition  action  also 
conveying  their  rights  and  inler- 
esU  to  the  plaintiff.  On  the  28d 
day  of  July,  1883,  the  plaintiff 
contracted  to  sell  the  two  lota  to 
the  defendant  for  $22,500.  {Id.) 
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5.  The  defendant  refused  to  take 
title,  because  Claus  Bulwinkel  had 
not  been  made  a  partr  to  the  ac- 
tion, or  appeared  therein;  that 
there  was  no  proof  that  he  was 
dead,  or  died  intestate,  or  that  the 
parties  in  said  partition  suit  were 
seized  of  the  lots,  and  that  the 
court  acquired  no  jurisdiction 
orer  Claus  Bulwinkel,  and  that  the 
sale  to  plaintiff  was  void.    (Id,) 

6.  Evidence  of  the  omitted  facts  in 
the  partition  suit  was  given  on 
the  trial  of  this  action,  amone 
other  things,  that  Claus  Bulwinkel 
left  New  York  city  in  the  year 
1860.  In  November,  1862,  his 
relatives  read  an  account  of  the 
massacre  of  emigrants  in  the  south- 
west Aurust  9,  1862,  and  among 
the  killed  a  gentleman  from  New 
York  city  describing  said  Bulwin- 
kel, the  relatives  testifying  that 
they  had  not  heard  from  him  and 
that  it  was  the  common  report  that 
he  had  been  killed  by  the  Indians 
and  was  dead: 

Beld,  that  bv  the  statute  he  was 

S resumed  to  be  dead  on  the  0th 
ay  of  August,  1869,  seven  years 
from  the  date  of  his  reported 
death.    (Id.) 

7.  That  the  evidence  was  sufficient 
to  prove  the  particular  date  of 
death  to  be  August  9, 1862,  seven 
vears  before,  and  that  he  did  not 
nve  during  seven  years  (CVtfn^  and 
eommejUing  on  the  eoMS  and  v>hai 
faeU  are  euffident  proof  of  death  at 
apartietUar  time).    (Id,) 

8.  That  the  foreclosure  action  was 
commenced  at  a  time  when  he 
was  dead  and  had  been  buried 
thirteen  days;  that  the  judgment 
entered  was  void;  that  no  title 
passed  under  it,  the  same  being  in 
the  heirs.    (Id.) 

9.  That  the  partition  suit  was  begun 
seven  years  after  Claus  Bulwinkel 
would  be  presumed  to  be  dead  by 
the  statute,  independent  of  the 
evidence  of  the  direct  proof  of 
his  death.    (Id.) 


10.  That  the  defect  of  evidence 
might  have  been  supplied  in  that 
suit  by  opening  the  proceedings, 
but  that  the  heirs  being  all  of  full 
ase,  and  bavins^,  on  the  5th  day 
01  January,  1872,  convened  by 
deed  to  the  plaintiff  all  their  right, 
title  and  interest  in  the  lots,  he 
had  a  good  title,  independent  of 
the  partition  sale,  and  the  de- 
fendant was  bound  to  take  it.  (Id,) 

See  Will. 

WhOe  agt  Kane,  ante,  882. 


TRUSTEES. 

1.  The  surrogate  has  authority,  in 
appointing  successors  to  testa- 
mentary trustees,  to  require  them 
to  give  security  for  the  faithful 
discharge  of  their  duties.  (In  the 
Estate  if  JohnWhitehead,  deeeaeed, 
ante,  9u.) 

See  COBPOHATIONB. 

Eaktead  agt  I>odffe,  ante,  170. 


UNDERTAKING. 

1.  In  an  action  against  the  sureties 
on  an  undertaking  on  arrest,  where 
the  nature  of  the  cause  of  action 
and  the  right  to  the  order  of  arrest 
are  identical,  commenced  upon 
the  vacating  of  the  order  of  arrest, 
but  before  the  termination  of  the 
action  in  which  the  order  of  arrest 
was  mnted : 

HSd,  that  the  sureties  were  not 
liable  on  the  undertaking  until 
judgment  was  rendered  in  the 
action  for  defendant. 

Also,  held,  that  the  undertaking 
carefully  distinguishes  between 
the  cases  where  the  right  to  arrest 
is  identical  with,  and  those  where 
the  right  to  arrest  is  extrinsic  the 
cause  of  action  ;  that  in  the  one 
case  the  right  to  the  order  is 
determined  by  the  fact  that  the 
plaintiff  recovered  judgment ;  in 
the  other,  the  ri^ht  to  the  order  of 
arrest  is  determmed  upon  motion. 
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and  if  the  vacated  order  is  un- 
reversed, it  is  a  "final  decision 
that  the  plaintiff  was  not  entitled 
to  the  order  of  arrest "  (Schuyler 
agt.  Enifi&rt,  14  Weekly  Dig,,  671, 
fdUowed),  {Staab  agt.  Shupe^ 
anie,A») 

8.  An  undertaking  on  appeal  to  the 
court  of  appeals  must  be  executed 
by  at  least  two  sureties ;  the  ap- 
pellant cannot  himself  be  one  of 
the  sureties,  nor  can  the  approval 
by  a  Judge  of  a  guaranty  com- 
pany under  chapter  486,  Laws  of 
1881 ,  take  the  place  of  the  two  sure- 
ties. This  reverses  the  judgment 
of  the  general  term,  rendered  in 
Hurl  agt.  Hannibal  and  8t  Joieph 
JB.  R  Co,  (67  Haw.,  516).  (NieholM 
agt.  McLean,  ante,  870.) 

8L  An  undertaking  executed  only  by 
the  appellant  and  the  Fidelity  and 
Casualty  Com^ny,  with  no  other 
surety,  is  insufficient.    (Id.) 

Bee  SiTRETisa. 

Hooker  e^  Toumaend^  ante,  107. 


UNITED  STATES  COURT. 

See  Practicb. 

Mailer  of  Fuke,  ante,  482. 


VERIFICATION. 

1.  Answer — the  verification  thereof 
may  be  omitted  in  an  action  charg- 
ing the  defendant  with  keeping 
a  bawdy-house.  (Andereon  agt. 
Ikay,  88  Hun,  288.) 


WILL. 

1.  A  subscription  without  a  seal  is 
a  valid  execution  of  a  will  relating 
to  real  and  personal  estate.  (Mat- 
ter of  the  Petition  of  PhUlips  agt. 
PMUips,  ante,  291.) 

8.  The  testator's  acknowledgment, 
in  the  presence  of  the  attesting 


witness,  that  the  instrument  pre- 
sented for  attestation  was  his  last 
will  and  testament,  connected 
with  the  fact  that  his  signature 
had  thea  been  made  was  then  seen 
by  each  attesting  witness,  each 
knowing  his  handwriting,  was  a 
sufficient  acknowled^ent  of  th« 
genuineness  of  the  signature  and 
a  x)erfect  identification  thereof. 
(Jd.) 

ft.  It  is  unnecessaiy  that  the  ac- 
knowledgment be  made  in  the 
presence  of  both  of  the  attesting 
witnesses  at  the  same  time,  but 
it  is  sufficient  to  make  it  to  them 
severally.  It  is  also  unnecessary 
for  the  attestmg  witnesses  to  sign 
in  the  presence  of  each  other.  (&) 

4.  Where  a  testator  declared  to  his 
subscribing  witnesses  severally 
that  the  instrument  by  him  pre- 
viously subscribed  was  his  last 
will  and  testament;  it  was  a 
sufficient  acknowledgment  The 
subscribing  witnesses  having  each 
seen  the  testator's  subscription  at 
the  end  of  the  will  before  the  in- 
strument was  declared,  and  know- 
ing his  handwriting,  it  was  a  per- 
fect identification  of  the  written 
words.    (Id.) 

5.  The  attestation  clause,  usually 
signed  by  the  attesting  witnesses, 
is  no  part  of  the  will,  and  it  is 
legally  executed  without  the  addi- 
tion of  such  a  clause  if  the  wit- 
nesses attest  in  the  manner  and 
form  prescribed  by  the  statute. 
(Id.) 

G.  Where  the  acknowledgment  by 
the  testator  of  his  signature  and 
the  attesting  by  the  subscribing 
witness  were  simultaneous  acta, 
it  satisfies  the  reason  of  the  stat- 
ute, and  is  a  sufficient  compliance 
therewith.    (Id.) 

7.  A  testator  directed  that  a  certain 
legacy  should  be  paid  *'a8  soon 
as  practicable,"  after  his  death. 
By  a  later  article  of  his  wiU  he 
made  a  trust  provision  in  favor  of 
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another  beneHciary,  directing  that 
such  trust  be  established  *'  as  soon 
as  possible,"  after  his  death,  and 
that  interest  beginning  at  his 
death,  be  paid  to  the  beneficiary  ; 
but  he  provided  that  such  trust 
should  not  be  set  up  until  after 
the  payment  of  the  legacy  first 
referred  to: 

Meld,  that  upon  such  legacy 
interest  did  not  besin  to  run 
until  a  year  after  the  death  of  the 
testator.  {In  the  EfiaU  of  Morgan 
L,  8avaffe,  ante,  879.) 

8.  A  devise  was  as  follows:  "After 
all  my  lawful  debts  are  pjaid  and 
discharged,  I  give,  devise  and 
bequeatn  all  my  estate,  real,  per- 
sonal or  mixed,  to  my  wife  L. 
E.  W. :" 

Held,  that  though  the  real  estate 
stands  charged  with  the  debts  of 
the  testator,  yet  as  the  charge  is 
general,  the  devisee,  after  the  ex- 
piration of  the  statutory  lien  of 
t^ee  years,  can  ^ive  a  eood  title 
to  purchasers  unincumbered  by 
such  debts.  (White  agt  Kane, 
ante,  882) 

9.  The  widow  was  made  sole  execu- 
trix, but  there  was  no  mention  of 
dower  in  the  will. 

Eeld,  that  the  assertion  of  her 
right  to  dower  lathe  account  filed 
by  her  before  the  surrogate  can- 
not be  construed  into  an  election 
to  take  her  dower  in  the  place  of 
the  devise.    (Id,) 

10.  Bv  the  provisions  of  section  1806 
of  the  Code  of  Civil  Procedure  a 
devisee  in  a  will  is  vested  with  the 
right  to  bring  his  action  to  de- 
termine the  true  effect  and  mean- 
ing of  a  devise  to  him  of  real 
estate;  and  he  has  a  right  to  re- 
quire, by  action  brought  for  that 
purpose,  the  Judgment  of  the 
supreme  court,  as  to  the  intent  and 
meaning  of  a  testator  in  making  a 
testamentary  disposition  of  real 
estate,  so  far  as  the  same  Involves 
the  Interests  of  the  dcvis€«8.  (Jones 
agt.  Jonee,  ante,  610.) 


11.  To  make  the  declaration  re- 
quired by  the  statute  as  to  wills 
no  form  of  words  are  essential, 
but  what  is  required  is  that  the 
witnesses  shall  be  given  to  under- 
stand by  words  or  acts  by  the 
decedent  that  the  proposed  in- 
strument is  intended  as  a  will; 
the  legislature  only  meant  there 
should  be  some  communication  to 
the  witnesses  indicating  that  the 
testatrix  intended  to  give  effect  to 
the  paper  as  her  will.  Any  com- 
munication of  this  idea,  or  to  this 
effect,  will  meet  the  object  of  the 
statute.  (Matter  of  the  ApvUcaUon 
for  Probate  of  WUl  of  Elua  R 
Beckett,  deeeaeed,  ante^  891.) 


WITNESS. 

1.  A  cross-examining  counsel  should 
not  be  allowed  to  go  into  matters 
not  involved  in  the  suit  and  which 
are  wbolly  immaterial  in  the  case 
for  the  purpose  of  impeaching  a 
party  or  witness.  In  order  to  Im- 
peach a  witness  Out  of  his  own 
mouth  the  questions  must  be  con- 
fined to  material  matters  in  the 
case  about  which  the  witness  haa 
testified.  (Oropey  agt  Bnrff,  ante, 
40.) 

3.  In  the  trial  of  a  proceeding  for 
the  probate  of  a  decedent's  will, 
one  who  Lb  named  as  legatee  in  the 
disputed  paper  is  incompetent, 
unaer  section  829  of  the  Code  of 
Civil  Procedure  (save  in  the  cases 
therein  excepted),  to  testify  in  his 
own  interest  concerning  a  personid 
transaction  or  communication  be- 
tween  himself  and  the  decedent. 
(In  the  Estate  of  Ann  Voorhis,  de- 
ceased, ante,  261.) 


8.  Testimony  as  to  a  personal  trans- 
action with  a  deceased  person — 
Code  of  Civil  Procedure,  sec.  829. 
(See  Kelly  agt.  Burroughs^  88  Hun. 
868.) 

4.  What  testimony  of  a  party  Is  in- 
admissible as  relating  to  a  personal 
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transaction  with  a  deceased  per- 
son— Code  of  Civil  Procedure, 
sec.  829.  (See  Price  agt  Price,  88 
Hun,  69.) 

(L  A  Judgment  creditor  does  not 
claim  or  hold  an  interest  under 
the  debtor  within  the  meaning  of 
section  829  of  the  Code  of  Civil 
Procedure.  (See  OHUei  agt  Krue- 
der,  83  Bun,  814.) 

6.  When  an  administrator  is  de- 
barred from  testifying  by  section 
829  of  the  Code  of  uiviTProcedure. 
{See  Ptmcher  agt.  ScoU^  88  Hun,  228.) 


7»  When  the  declaration  of  a  third 
person  is  admissible  as  against  one 
accused  of  crime  —  witness  —  his 
credibility  may  be  impeached  by 
proof  of  conviction  of  any  crime — 
Penal  Code,  sec.  714.  {See  People 
,  agt  Bume,  88  Hun,  296.) 

8.  The  answer  of  a  witness  to  a 
question  as  to  his  motive  in  testi- 
fying, may  be  contradicted  by 
further  proof  offered  bv  the  par^ 
asking  the  question.  (See  Burffeti 
agt  ^.  r,aandHRRB.G9^ 
84  Hun.  288.) 
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ABATEMENT. 
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Effect  of  death  of  administrator 
pending  proceedings  for  sei- 
uement  of  his  accoont 64 


ACTION. 
Improper  Joinder  of  causes  of  •  •  220 

ADMINISTRATOR. 

Accounting  by  foreign  adminis- 
trator—legal  capacity  to  sue,  217 

When  individually  liable  for  a 
tax  imposed  upon  him*  in  his 
representative  character 270 


AFPIDAVITB. 

When  insuflSclent  to  show  a 
Talid  ground  of  arrest 400 


ALIEN. 

Naturalization — effect  of  mar- 
riage of  an  alien  widow  with 
a  naturalized  citizen  of  the 
United  States  upon  herself 
and  infant  children 8 


ANIMALS. 

Action  or  special  proceeding 
relating  to  animal  straving 
upon  highway — proceedings 
upon  decision  in  favor  of  per- 
son answering  —  when  action 
cannot  be  maintained  by  per- 
son to  whom  precept  is  di- 

VoL.  I        79 


rected,  and  who  is  person- 
ally served  and  appmrs  and 
answers  in  the  special  pro- 
ceeding  521 

ANSWER 

When  Jurisdictional  questions 
may  be  raised  by S$ 

Insufficient  denial 122 

What  are  sham  and  false  deni- 
als— when  may  be  stricken 
out  on  motion 278 

Denials  in,  when  bad 495 


APPEAL. 

Liability  of  sureties  on  under- 
takings on  appeal — two  sepa- 
rate undertsJdngs  admissible,  107 

When  order  that  plaintiffs  fur- 
nish bill  of  particulars  dis- 
cretionary, and  will  not  be 
interferea  with  on  appeal. . . .  888 

Incorporated  guaran^  com- 
pany not  alone  sufficient  to 
execute  undertaldng  on 870 

No  appeal  lies  from  an  order  of 
a  district  court  refusing  to 
▼acate  an  attachment 44T 

Power  of  the  surrogate  to  ex- 
tend the  time  within  which 
to  make  a  case  on  appeal. . . .  452* 

Practice  as  to  appeals  allowed 
by  the  common  pleas  from  a 
Judgment  of  the  city  court. .  499 

Matter  ill  controversy  within 
the  meaning  of  section  191  of 
the  Code  ox  Civil  Procedure,.  521^ 
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Waiver  of  ri^ht  to  produce  wxt- 
Desses  —  neht  of  parties  to 
appear  ana  be  heard  before 
umpire  —  when  award  a  nul- 
lity and  will  be  set  aaide  as 
Toxd 28 


ARREST. 

As  a  condition  to  the  granting 
of  an  order  of,  it  is  not  neces- 
sary that  a  complaint  should 
be  submitted  to  the  court  or 
Justice  as  a  condition  to  the 
granting  of  order 88 

InsuflSciency  of  affidavit  to  show 
a  valid  ground  of 400 


ASSESSMENT  INSURANCE 
COMPANY. 

In  action  against,  when  reply 
may  be  required  to  answer  . .  194 


ASSIGNMENT. 

By  copartnets,  which  doee  tad 
cover  individual  prop^ly,  nor 
provide  for  the  payment  of 
individual  debts. 70 

When  will  be  declared  null  and 
void  —  presumption  of  fraud,  840 


ATTACHMENT. 

Duty  of  sheriff  when  bond  of 
indemnity  is  given dl 

'What  must  be  shown  by  Junior 
attaching  creditor  on  motion 
to  vacate  a  prior  attachment,  163 

jLCiB  which  amount  to  fraud  -^ 
when  statements  made  to 
mercantile  agency  fraudu- 
lent —  unlawful  appropriation 


of  firm  assets  which  entitle 
creditors  to  an  attachment. . .  159 

On  what  papers  application  to 
vacate  may  be  made  and 
opposed 188 

Sufficiency  of  affidavit 876 

What  constitutee  residence  for 
the  purposes  of ... , S88 

Sufficiency  of  affidavit  by  agent 
of  plaintiff 816 

Sufficiency  of  affidavit  by  agent 
and  salesman 

Manner  of  granting  in  district 
courts 447 


ATTORNEYa 

Their  du^  as  officers  of  tlia 
court  as  contrasted  with  their 
duty  to  their  clients 644 


B. 


BAIL 


When  exoneration  of,  cannot 
be  granted  after  answer 606 


BILL  OP  PARTlCULARa 

Not  allowed  in  suit  for  damam 
to  property  negligently  In- 
flicted      60 

When  accused  should  be  fur- 
nished a  bill  of  particulars  — 
when  copy  of  evidence  before 
grand  Jury  should  be  fur- 
nished accused 149 


When  order  for  discretionary, 
and  will  not  be  interfered 
with  on  appeal 
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Their  power  to  transfer  from  one 
appropriation  to  that  of 
another — majority  of  board 
mi^  decide • 1S9 


c. 


CERTIORARI 

Judge  issuing  the  writ  cannot 
review  the  hearing  had  before 
the  conunitting  magistrate. . .  187 


CODE  OF  CIVIL  PROCEDURE. 

Sections  8,  9,  10,  2269,  2284  — 
Practice  in  proceedings  for 
contempt 281 

Sections  190.  191,  8194,  8195, 
1800  — practice  as  to  appeals 
allowed  by  the  common  pleas 
from  a  judgment  of  the  city 
court 499 

Section  191  —matter  in  contro- 
Tersy  within  the  meaning  of 
this  section 625 

Sections  2T7,  808,  772  —  it  seems 
it  is  under  these  sections  a 
judge  of  the  New  York  com- 
mon pleas  may  grant  an  in- 
junction in  a  suit  pending  in 
the  superior  court 281 

Section  170— when  stay  pro- 
vided for  by  this  section  will 
not  be  granted. 215 

Sections  277, 806,  772  —  the  pro- 
visions of  section  772  as  to 
what  judges  may  make  orders 
out  of  court  do  not  apply  to 
injunction  orders.  A  judge 
ox  New  York  common  pleas 
has  no  power  to  grant  an 
injunction  order  in  an  action 
in  New  York  superior  court..  482 


PAOB. 

Section  819  — practice  as  to  re 
moval  of   cause   from   New 
York  city  court  and  change  of 
place  of  trial 180 

Section  841— jurisdiction  of 
county  court  in  actions  against 
domestic  corporations 58 

Section  401  —  when  statute  of 
limitations  begins  to  run  in 
favor  of  a  debtor  who  comes 
into  the  state  under  an  as- 
sumed name. . » 147 

Section  450,  1206- liability  of 
married  women  —  how  judg- 
ment to  be  rendered  against,  156 

Section  456 — in  actions  against 
trustees  to  recover  corporate 
debts  as  penalty  for  failure  to 
file  annual  report,  one,  any 
number,  or  all  of  the  trustees 
may  be  made  parties 170 

Section  456 — under  this  section 
in  an  action  under  chapter  510 
of  Laws  of  1875  —  when  part 
of  the  trustees  may  be  pro- 
ceeded against  and  the  rest 
left  out 264 

Sections  484,  1757  —  two  causes 
of  action,  adultery  and  cruel- 
ty, cannot  be  united  in  the 
same  complaint 46 

Sections  488,  498,  607— when 
lurisdictional  questions  may 
be  raised  by  answer 58 

Section  516  —  when  under  this 
section  court,  may  require  re- 
ply to  answer 194 

Section  581  —bill  of  particulars 
not  allowed  in  suit  for  dam- 
ages to  property  negligently 
inflicted 60 

Section  581- when  order  that 
plaintiffs  furnish  bill  of  par- 
ticulars discretionary,  and 
will  not  be  interfered  with  on 
appeal 88S 
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Section  584— sufficiency  of  com- 
plaint in  action  to  foreclose  a 
mortgage 274 

Section  587 — when  domurrer  to 
complaint  will«  on  motion,  be 
overruled  as  frivolous 805 

Section  588  — -  sham  and  false  de- 
nials which  may  be  stricken 
out  on  motion 278 

Sections  549,  559,  1487— when 
sureties  liable  upon  undertak- 
ing on  arrest 4 


Sections  549,  550,  557  — not 
necessary  that  a  complaint 
should  be  submitted  to  the 
court  or  justice  as  a  condition 
to  the  granting  of  an  order  of 
arrest 


88 


Section  550 — insufficiency  of 
affidavits  to  establish  a  cause 
of  arrest  under  subdivision  2 
of  this  section 

Sections  600, 601  —  when  ezon- 
eration  of  bail  cannot  be 
granted  after  answer 


400 


506 


Sections  608, 604,  607,  608,  416, 
899— while  in  a  case  falling 
within  section  608  the  court 
or  Judge  should  insist  upon 
the  presentation  of  a  formal 
complaint  at  the  tiLiC  of  the 
application  for  an  injunction, 
not  doing  so  is  not  a  Jurisdic- 
tional defect  which  renders 
the  injunction  ipso  facto 
void 281 

Sections  604,  628  —  injunction 
may  be  issued  on  affidavit 
without  complaint 497 

Section  686 — what  constitutes 
residence  for  the  purposes  of 
attachment 282 

Section  686— clause  "known 
to  plaintiff,''  as  used  in  this 
section,  not  a '  jurifidictional 
prerequisite  to  ine  issuing  of 


a  warrant  of  attachment  — 
sufficiency  of  affidavit  by 
agent  of  plaintiff 816 


Section  686— sufficiency  of  affi- 
davit by  agent  and  nlesman 
to  warrant  attachment 

Section  683 — how  motion  to 
vacate  attachment  must  be 
made  —  when  may  be  opposed 
by  new  proofs 


156 


Section  688 — on  what  papers 
application  to  vacate  an  at- 
tachment may  be  luade  and 
opposed 188 

Section  709 — duty  of  sheriff 
when  bond  of  indemnity  is 
given  in  attachment — when 
demand  not  necessary  before 
brinjring  action  against  aheriff 
— when  sheriff's  acts  are  rati- 
fied by  attaching  creditors. . .    81 

SecUons  755,  765.  2666,  8847— 
accounting  of  administrator — 
effect  of  death  of,  pending 
such  accounting — how  legal 
representative  compelled  to 
account 64 

Section  756 — power  of  court 
upon  motion  to  compel  trans- 
feree of  plaintiff's  claim  pend- 
ing suit  to  be  made  party 
plaintiff 508 

Section  779  —  stay  of  proceed- 
ings provided  for  in  this  sec- 
tion for  non-payment  of  cosUi 
when  begins/ 141 

Section  814  — this  section  al- 
lows an  action  to  be  main- 
tained against  sureties  of  ex- 
ecutors for  neglect  of  duty  of 
such  executors. 190 

Section  829  —  when  legatee  un- 
der a  disputed  will,  incom- 
petent under  this  section,  to 
testify  in  a  proceeding  for 
the  probate  thereof 861 
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Section  887  —  when  witness  not 
excused  from  testifying  un- 
der the  provision  of  this  sec- 
tion as  to  penalties 204 

Section  872  —  requirements  of 
affidavit  to  procure  order  for 
the  examination  of  party  be- 
fore trial 444 

Section  873  —  when  application 
for  order  to  examine  party 
before  trial  will  be  denied. . .  490 

Section  686  —  sufficiency  of 
affidavit  under  this  section  to 
warrant  granting  an  attach- 
ment   276 

Section  1019— what  is  a  suffi- 
cient compliance  with  thp 
provisions  of  this  section  aS 
to  delivery  of  report  to  pre- 
vent the  forfeiture  of  fees  or 
termination  of  reference 95 

Section  1817— modification  of 
Judgment  or  order  on  appeal,  142 

Sections  1884, 1885 — requisites 
of  undertaking  on  appeal  . . .  870 

Sections  1858,  2240— proceed- 
ings to  take  lands  for  rail- 
roads— right  of  company  to 
discontinue  —  practice  as  to 
such  discontinuance 190 

Sections  1421, 1427— when  and 
when  not  Indemnitors  may  be 
substituted  in  action  against 
sheriff 810 

Section  1720— title— how  should 
be  stated  in  complaint  in 
replevin 272 

Section  1809  —  this  section  does 
not  apply  to  the  corporation 
of  the  city  of  New  York,  nor 
to  any  officer  of  thereof 281 

Section  1866 — by  whom  action 
to  determine  the  effect  and 
meaning  of  a  devise  of  real 
estate  may  be  brought 510 
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Sections  1902, 1904, 82-58  —  upon 
what  shall  extra  allowance  in 
actions  for  causing  death  by 
negligence  be  computed 1 

Sections  2141, 2146, 2147, 2164— 
when  receiver  may  be  ap- 
pointed in  supplementary  pro- 
ceedings      48 

Section  2426— what  report  of 
referee  in  proceedings  for  the 
voluntary  dissolution  of  cor- 
porations must  contain 69 

Section  2429  — when  receiver 
may  be  appointed  under  pro- 
ceedings for  the  voluntary 
dissolution  of  corporations. .    69 

Section  2441— third  party  order, 
what  should  contain 216 

Sections  1848, 1846,  1852, 1854— 
causes  of  action  which  can- 
not be  united 229 

Sections  2456.  2447— in  supple- 
mentary proceedings  when 
under  section  2456  iustice 
may  properly  allow  defend- 
ant his  costs  and  disburse- 
ments—  power  of  justice  un- 
der section  2448 872 

Sections  2481.  1282,  1291  — 
Within  what  time  a  person 
must  move  to  vacate  decrees 
of  surrogate  made  during  his 
minority 409 

Sections  2514,  2587,  2685,  2686. 
268/,  2715,  2718,  2815,  2816, 
2817,  2818  —  authority  of  sur- 
rogate in  appointing  success- 
ors to  testamentary  tinistees  to 
require  security 90 

Section  2588  —  discretionaiy 
authority  of  surrogate  to 
require  a  petitioner  or  ob- 
lector  to  a  will  to  make  a 
full  and  detailed  statement  of 
the  facts  and  circumstances 
upon  which  his  claim  or  de- 
fense might  depend 297 
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Sections  2572,  2577— power  of 
the  surrogate  to  extend  the 
time  within  which  to  make  a 
case  on  appeal 452 

Section  2785  — what  commis- 
sions are  allowed  when  there 
are  three  executors  -*  how 
apportioned 827 

Section  2748  ~  jurisdiction  of 
surrogates  to  determine  who 
are  legatees,  and  to  what  sums 
thej  are  entitled 16 

Section  2750  —  statutory  lien  of 
three  years,  when  real  estate 
stands  charged  with  the  debts 
of  the  testator 882 

Section  2017  —  the  decision  of  a 
justice  of  a  district  court  in 
upholdihg  or  vacating  an  at- 
tachment cannot  be  reyiewed 
on  appeal 447 

Section  8096,  8108  —  practice  in 
action  or  special  proceeding 
relating  to  animals  straying 
upon  highway 621 

Sections  8210,  8211— the  provi- 
sions  of  these  sections  in  rela- 
tion to  provisional  remedies 
seem  to  l>e  in  conflict 447 

Section8284— right  of  set-off..  864 

Section  8289,  8251  —  costs  to  be 
allowed  where  an  appeal  is 
taken  from  an  order  denying 
a  motion  for  a  new  trial  made 
at  special  term,  upon  a  case 
as  well  as  from  the  judg- 
ment  281 

Sections 8268,  8278— -when  at- 
torney liable  for  costs  of  non- 
resident clients. 88 

Sections  8268,  8271  —  when  offi- 
cial assignee  required  to  give 
security  for  costs 146 


CODE  OP  CRIMINAL  PRO- 
CEDURE. 


Sections  808,  527 — when  copy 
of  stenographer's  notes  of 
criminal  trials  will  be  fur- 
nished prisoner's  counsel  at 
expense  of  county 196 


CODE  OF  PROCEDURE. 

Sections  884,  888— liabiUty  of 
sureties  on  undertakings  on 
appeal  —  two  separate  under- 
takings admissible 107 


COBIPLAINT. 

Causes  of  action  which  cannot 
be  united  in  same  complaint,    46 

Sufficiency  of,  as  to  residence  in 
action  against  domestic  rail- 
road  corporation 58 

In  action  by  foreign  adminis- 
trator — effect  of  clerical  error 
in  copies 217 

Title,  how  should  be  stated  in 
complaint  in  action  in  re- 
plevm 278 

Sufficiency  of  an  action  to  fore- 
close a  mortgage 874 

When  allegations  of  complaint 
to  be  deemed  admitted 


CONTEMPT, 

When  mavor  of  Kew  York 
guilty  of  contempt  for  dis- 
obeying injunction  restrain- 
ing nim  from  making  appoint- 
ments to  office 881 

A  judge  of  New  York  Common 
Pleas  has  no  power  to  grant 
an  injunction  order  in  an  ac- 
tion in  New  York  superior 
court,  and  a  person  violating 
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sach  order  is  not  guilty  of 
.ooDtempt 483 


CONSTABLE^. 

When  mandamtu  will  iasue  to 
board  of  town  auditors  requir- 
ing them  to  audit  bill  ~  when 
and  how  number  of  constables 
for  a  town  to  be  fixed  ^  whea 
justices  of  the  peace  may  ap- 
point   284 


COPARTNERa 

Assignment  by,  which  does  not 
cover  individual  property  nor 

Erovide  for  the  payment  of 
idividual  debto 79 


CORPORATIONS. 

When  receiver  may  be  ap- 
pointed under  proceedings  for 
voluntary  dissolution (K^ 

Actions  against  trustees  to  re- 
cover corporate  debts  as  pen- 
alty for  failure  to  file  annual 
reports —liability  of 170 

Actions  against  trustees  to  re- 
cover debts  from  the  company 
on  the  ground  of  failure  to 
file  annual  report  —  when 
part  of  the  trustees  may  be 
proceeded  against  and  the 
restleftout   ....: 364 

To  what  extent  by-laws  evi- 
dence of  authority  of  officers,  SOI 


COSTa 

Extra  aHowanoe  in  acHons  for 
causing  death  by  negligence, 
etc.  —  upon  what  shall  ^the 
allowance  be  computed 1 

When  official  assignee  required 
to  give  security  for 146 


FA0I. 

When  the  mutual  demand  of 
both  i)artie8  exceed  $100,  and 
in  which  it  is  said  a  justice's 
court  has  no  Jurisdiction. . . .  187 

To  be  allowed  where  an  appeal 
is  taken  from  an  order  deny- 
ing a  motion  for  a  new  trial 
made  at  special  term  upon  a 
case  as  well  as  from  a  judg- 
ment  381 


COUNTY  COURT. 

Jurisdiction  in  actions  against 
domestic  railroad  corpora- 
tion      58 


CRIMINAL  LAW. 

Power  of  court  to  suspend  sen- 
tence after  conviction— when 
court  cannot  afterwards  sen- 
tence upon  such  conviction. .    85 


CRIMINAL  TRIAL. 

When  accused  not  entitled  to  a 
bill  of  particulars  —  when 
copy  of  evidence  before  srand 
jury  should  be  furmshed 
accused 143 

Practice  in 403 


D. 

DEED. 

When  will  be  declared  null  and 
void  by  reason  of  fraud 340 

DEMURRER 

To  complaint,  when  will  be  over- 
ruled as  frivolous 805 
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DISTRICT  COURTS. 


PAttB. 


Manner  of  granting  attachments 
in  district  courts  —  no  appeal 
lies  from  an  order  of  a  dis- 
trict court  refusing  to  vacate 
an  attachment 447 


DIVORCE. 

Causes  of  action,  adultery  and 
cruelty,  cannot  be  united  in 
same  complaint 46 

DOMESTIC  CORPORATION. 

When  deemed  resident — suffi- 
ciency of  complaint  as  to 
residence  in  actions  against. .    58 

E. 

EXAMINATION  OP  PARTY 
BEFORE  TRIAL. 

United  States  court  sitting  in 
New  York  no  power  to  com- 
pel party  to  submit  to  such 
an  exanunation 483 

When  application  for  order  will 
be  denied 490 

Requirements  of  affidavit  to^ro- 
cure  order 444 


EXECUTORS. 

What  commissions  to  be  allowed 
and  how  to  be  computed ....  189 

When  liable  for  damages  or 
neglect  of  duty — surrogate 
no  jurisdiction  in  action  to 
recover  such  damages 109 

What  commissions  allowed 
where  there  are  three  execu- 
tors—  how  apportioned 827 

Issue  and  return  of  —  return  by 
sheriff  how  impeached 617 


EVIDENCE. 

ri 

The  extent  to  which  a  crosa- 
examining  counsel  may  go 
into  matters  which  are  not  in- 
volved in  the  suit,  and  which 
are  wholly  immaterial,  for  the 
purpose  of  impeaching  a  party 
or  witness 40 

Sufficiency  of,  to  Justify  commit- 
ment under  section  291  of  the 
Penal  Code 183 

Proof  required  in  action  on  spe- 
cial contra^  and  on  quantum 
meruif. 907 

Competency  and  sufficiency  of, 
to  sustain  conviction  of  ab^ 
duction  under  section  383  of 
the  Penal  Code 403 


F. 
FALSE  REPRESENTATIONS 

When  action  founded  upon 
fraud  and  deceit  of  defendant 
cannot  be  maintained........  101 


FEMALE  NOTARIES. 

Right  to  office  cannot  be  tested 
m  a  collateral  manner. 78 


G. 

GUARANTY. 

When  a  secret  collateral  guar- 
anty is  illegal  and  cannot  be 
enforced 


H. 

HABEAS  CORPUS. 

Hearing  before  committing 
magistrate  not  to  be  reviewed 
upon 138 
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HIGHWAYS. 


FA0I. 


Practice  as  to  action  or  special 
proceeding  relating  to  animala 
straying  upon  higliways 531 


HUSBAND  AND  WIFR 

Business  partnerships  between 
them  authorized 69 


L 


INJUNCTION. 

Will  not  issue  pendente  lite  in  an 
action  to  try  title  to  a  public 
offlcH 71 

When  public  bodies  and  pub- 
lic oincers  may  be  restrained 
from  making  corrupt  appoint- 
ments  905 

Should  not  be  granted  upon 
indefinite  and  uncertain  al- 
legations  206 

When  and  under  what  circum- 
stances municipal  officers  may 
be  restrained  from  making 
appointments  to  olUoe 381 

Suit  to  restrain  parties  from 
prosecuting  an  action  in 
another  court — when  injunc- 
tion restraining  such  prosecu- 
tion will  be  granted 848 

The  proTisions  of  section  772 
as  to  what  Judges  may  make 
orders  out  of  court  does 
not  apply  to  injunction 
orders  —  h  Judge  of  New 
York  common  pleas  no  power 
to  grant  an  injunction  order 
in  an  action  m  New  York 
superior  court 482 

May  be  issued  on  affidavit  with- 
out a  complaint 497 

Vol.  I  80 


INSURANCE  (LIFE). 

Forfeiture  of  certiflcates->effect 
of — when  company  cannot 
reinstate  a  certificate  of  mem- 
bership after  it  has  been 
forfeited. 877 


INTEREST. 

On  legacies,  when  begins  to  run,  870 

From  what  time  should  be 
allowed,  on  claim  for  services 
rendered  on  special  request  of 
defendant 478 


J. 


JURISDICTION. 

Of  surrogate  to  determine  who 
are  legatees,  and  to  what  sums 
they  are  entitled 16 

Of  surrogate  over  infants 409 

United  States  courts  exclusive 
Jurisdiction  over  infringe- 
ments of  patents 497 

In  supplementary  proceedings. .  517 


JURY. 

Power  of  court  to  cause  erro- 
neous verdict  to  be  amended 
after  its  entry — affidavit  of 
jurors  competent  evidence  to 
prove  mistake 478 


JUSTICES'  COURTa 

Discretion  of  Justice  as  to  allow- 
ing amendments — when  im- 
properly exercised %...  101 

Costs,  when  the  mutual  demand 
of  both  parties  exceed  8100, 
and  in  which   it   is  said  a 


«M 
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Justice's  court  has  no  Juris- 
diction  187 


JUSTICES  OF  THE  PBAGR 
Then  may  n^point  constables..  224 


M. 

HANDAMUa 

When  will  issue  to  board  of 
town  auditors,  requiring  them 
to  audit  constables'  bills 884 


MARRIED  WOMEN. 

Liability  of  —  how  Judgment  to 
be  rendered  against 157 


NEGLIGENCE. 

When  new  trial  should  be 
granted  in  action  for •    66 

NEW  TRIAL. 

When  should  be  granted  in  action 
for  negligence 66 

When  should  be  allowed  on  the 
ground  of  newly  disoovered 
evidence 887 


NEW  YORK  CITY  COURT. 

Practice  as  to  removal  of  cause 
and  change  of  place  of  trial. .  ISO 


NEW  YORK  (CITY  OF). 

Power  of   board   of  estimate 
and  apportionment  to  transfer 


from  one  appropriation  to 
tliat  of  auother  — majority  of 
the  board  may  decide ISO 

When  mayor  may  be  restrained 
by  injunction  from  making 
appointments  to  office 805 

When  mayor  guilty  of  con- 
tempt for  disobeying  injunc- 
tion restraining  hm  from 
making  appomtments  to 
office.  ...# 881 


NON-RESIDENT  CLIENT. 
When  attorney  liable  for  costs,    88 

NOTARY  PUBLIC. 
May  female  hold 76 


0. 

OFFICE  AND  OFFICER 

Acts  of  de  faelo  officer,  to  what 
extent  valid 184 

OFFICER. 
De  Jure— de  f  ado 866 

OVERSEER  OF  THE  POOR. 

Action  to  recover  penalty  un- 
der excise  law — regularity  of 
proceedings 184 


P. 

PARTIEa 

In  action  against  trustees  of  a 
corporation  to  recover  debts 
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TAQl 


due  from  the  companj  on  the 
ground  of  failure  to  file  annual 
reports,  part  of  the  trustees 
may  he  proceeded  i^gainst  and 
the  rest  left  out 204 


PATENTa 

United  States  courts  exclusive 
Jurisdiction  over  infringe- 
ments of  patents 407 


PENAL  CODE. 

Section  282^  conviction  of  ab- 
duction under  this  section-^ 
what  is  competent  and  suffi- 
cient evidence 

Section  288  — what  is  required 
by  this  section  as  to  corrobo- 
rative testimony   402 

Section  291  —  Sufficiency  of  evi- 
dence to  Justif  j^  commitment 
under  this  section 182 

Sections  528, 470  —  a  public  offi- 
cer may  be  indicted  for  lar- 
ceny under  section  628 886 


PLEADlNOa 

Complaint  aUeged  a  quarUum 
meruit  and  a  promise  to  pay  a 
specified  balance;  the  answer 
admitted  that  plaintiff  per- 
formed worlc  and  furnisned 
materials,  but  denied  their 
value  —  proof  required. 807 


PRACTICE. 

As  to  removal  of  cause  from 
New  York  city  court  to  su- 
preme court  and  change  of 
place  of  trial 180 


PAOS. 

Effect  of  withholding  proof  — 
modification  of  Juagment  or 
order  on  appeal 142 

When  copy  of  stenographer's 
notes  of  criminal  trial  will  be 
furnished  prisoner's  couasel  at 
expense  of  county 108 

As  to  supplementary  proceed- 
ings against  the  sheriff  when 
he  is  a  judgment  debtor 216 

Power  of  the  surrogate  to  strike 
out  allegations  contained  in  a 
petition  for  the  revocation  of 
probate  of  a  will  as  irrelevant, 
redundant  and  scandalous. .  •  207 


As  to  injunction  restraining  par- 
ties from  prosecuting  an  ac- 
tion in  another  court 


848 


In  supplementary  proceed- 
ings — when  defendant  should 
be  allowed  his  costs  and  dis- 
bursements  872 

To  what  extent  the  pimctice, 
pleadings  and  forms,  and 
mode  of  proceedings  of  the 
state  courts,  shall  apply  in 
United  States  court 482 

As  to  appeals  allowed  by  the 
common  pleas  from  a  judg- 
ment of  the  city  court 400 

Requests  of  counsel  to  charge  — 
when  refusal  by  court  error.  601 

As  to  action  or  special  proceed- 
ing relating  to  animals  stray- 
ing upon  mghway 621 


R 

RAILROADa 

Proceedings  to  take  lands  — 
right  of  company  to  discon- 
tinue-~  practice  as  to  such 
discontinuance 100 
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Their  liability  to  assessment  for 
local  improvements 257 

I^ecessary  consents  to  the  build- 
ing of  street  railroads  —  con- 
sent of  the  owners  of  one- 
half  in  value  of  the  property 
bounded  on  each  street  or 
portion  of  street  necessary. . .  458 


RECEIVER. 

In  supplementary  proceedings, 
when  may  be  appointed 48 

When  may  be  appointed  imder 
proceedmgs  for  voluntary  dis- 
solution of  a  corporation. .  •      89 


REFEREE. 

Trials  by  —  when  will  not  be 
removed  on  the  grounds  of 
bias  and  incapacity 82 

Report  of  —  in  proceeding  for 
the  voluntary  dissolution  of 
corporation— what  to  contain,      8 


Not  bound  to  part  with  his  re- 
port until  his  fees  are  paid  — 
what  is  a  sufficient  delivery 
under  section  1019  of  the 
Code  of  Civil  Procedure  to 
prevent  the  forfeiture  of  fees 
or  termination  of  reference. . 


95 


REPLEVIN. 


When  action  of  cannot  be  main- 
tained to  recover  animals 
seized  under  the  highway 
act — what  may  be  shown  as 
a  bar  to  such  action 40 

Title,  how  should  be  stated  in 
complaint . .  •. 272 


RESIDENCE. 

What  constitutes  —  when  de- 
fendant may  require  security 
for  costs. 88 


REVIVAL. 

PASS. 

Effect  of  death  of  administrator 
pending  proceedings  for  settle- 
ment ox  his  account 64 


S. 


SET-OFP. 
Rightof 864 


SHERIFF. 

Bond  of  indemnity — duty  of 
sheriff  when  bond  is  given  — 
when  demand  not  necessary 
before  bringing  action  against 
sheriff  —  when  sheriff's  act  is 
ratified  by  attaching  credit- 
ors     21 

When  and  when  not  indemni- 
tors may  be  substituted  in 
action  against  sheriff 810 


STATUTE  OF  LIMITATIONa 

When  begins  to  run  in  favor  of 
a  debtor  who  comes  into  the 
the  stato  under  an  assumed 
name 147 


STAY  OF  PROCEEDINOa 

Provided  for  in  section  779  of 
Code  of  Civil  Procedure  for 
non-payment  of  costs  ->  when 
begins 141 


STOCK. 

Right  of  seller  to  repayment  of 
assessments  paid  by  him  on 
stock  sold  to  be  delivered  at 
future  time 
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SUPPLEMENTARY  PROCEED- 
INGS. 

TA.QM. 

Examination  of  third  parties  — 
when  receiver  may  be  ap- 
pointed     48 

Can  be  maintained  against  the 
sheriff  when  he  is  a  judgment 
debtor 210 

When  defendant  should  be 
allowed  his  costs  and  dis- 
bursements  872 

Practice  in 517 


SURROGATES. 

Their  jurisdiction  to  determine 
who  are  legatees,  and  to  what 
sums  they  are  entitled 16 

Their  authority  in  appointing 
successors  to  testamentary 
trustees  to  require  security 
for  costs. 90 

No  jurisdiction  in  action  to  re- 
cover damages  against  execu- 
tors for  neglect  of  duty 199 

Power  to  strike  out  allegations 
contained  in  a  petition  for  the 
revocation  of  probate  of  a 
will  'as  irrelevant,  redundant 
and  scandalous 297 

Jurisdiction  over  infants  — 
within  what  time  a  person 
must  move  to  vacate  decrees 
of  surrogate  made  during  his 
minority 409 

Power  of,  to  extend  the  time 
within  which  to  make  a  case 
on  appeal 463 


T. 
TAXEa 

Sale  of  land  for,  by  county 
treasurer  —  county  treasurer 
may  become  purchaser — ten- 


PAQB. 


ant  may  acquire  title  from 
county  treasurer  as  against  his 
landlord 881 


TAXES  AND  ASSESSMENTS. 

Liability  of  railroads  to  assess- 
ment for  local  improvements 
— errors  of  commissioners  of 
assessments  which  justify  in- 
terference by  the  court 257 

When  administrator  individu- 
ally liable  for  a  tax  imposed 
upon  him  in  his  representative 
character 270 


TITLE. 

Tenant  may  acquire  title  to 
lands  sold  by  county  treasurer 
for  taxes,  as  against  his  land- 
lord  881 

Validity  of  —  foreclosure  of 
mortgage,  and  publication  of 
summons  against  mortgagor 
and  owner  of  the  fee  who  has 
disappeared  —  proof  of  facts 
of  complaint  in  partition  — 
sufficiency  of  proof  of  death 
of  owner  of  fee —  presumption 
of  life  and  death 465 

To  land  described  as  extending 
to  the  ••  Mobawk  river"  ex- 
tends only  to  its  bank  —  the 
title  to  the  bed  is  in  the  people 
of  the  State 510 


TRUSTEES. 

Successors  to  testamentary  trus- 
tees required  to  give  security,    90 


u. 

UNDERTAKING. 

Incorporated  guaranty  company 
not  alone  sufficient  to  execute 
undertaking  on  appeal 870 
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rAM. 


On  appeal — liabilities  of  sure- 
ties on — two  separate  under- 
takings adnussible ...  • 107 

On  arrest,  when  sureties  liable,      4 


w. 

WILL. 

What  is  a  valid  execution  as 
prescribed  by  statute 291 

Interest  on  leiracies,  when  be- 
gins to  run 879 

Widow's  title  to  real  estate  by 
devise  though  charged  with 


the  debts  of  testator  —  when 
she  can  ^re  good  title  unen- 
cumbered by  such  debts. . . . 


No  form  of  words  necessary  as 
a  declaration  of  a  will  —  evi- 
dence sufficient  to  constitute 
proof  of  declaration 891 

Construction  of 810 


WITNESS. 

When  legatee  under  a  disputed 
will  incompetent  under  seo- 
tion  829  of  the  Code  of  Civil 
Procedure,  to  testify  in  a  pro* 
ceedine  for  the  probate 
thereof. 861 
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